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Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

I think I may be able to answer some of the Honourable Members’ questions, but I
was not involved specifically in drafting this part and I may be aware of some of the policy
intention. However, I think I may end up misleading you, so I would rather prefer that the

question be taken on notice, and to provide a more considered response, if that is permissible.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, can I just say that on the last occasion I already said that I support
the intent and the policy objective behind this Part. I must say also that on the last occasion |
used the term “sloppy drafting”. 1 did not mean to be personal, and I think probably, in
retrospect, I was not being sensitive enough about feelings of people who worked very hard
over the drafting. But I do feel very strongly that however laudable the policy objective, it
has got to be reflected reasonably and carefully in legislation, which after all, has an effect not
only for Hong Kong but also on an international basis. I hope it is not a point-scoring
exercise to prove who is the better lawyer, but to work together to make a better piece of

legislation.
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

Thank you, Mr Chairman. 1 am going to go through Part XI and try to explain
most of the provisions, and as part of that, [ am afraid I am going to repeat some of what Miss

AU has said, but I think it is necessary in the context of the presentation.
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Part XI, together with Schedule 7, provides for the appeal by persons who are
subject to certain decisions by the SFC, and related matters to that. Appeals against
specified decisions, which are defined in clause 209, are listed in Part 2 of Schedule 7 on
pages C2469 and C2473. They will be heard by a new independent full-time appellate body,
the Securities and Futures Appeals Tribunal, which will review the merits of such decisions.
My colleague from the HKMA will deal with the appeal mechanisms for authorized
institutions against decisions made by the SFC in relation to an authorized institution as an
exempt person, or as an associate entity of an intermediary. These are defined in clause 209

as excluded decisions which are listed in Part 3 of Schedule 7.

It also covers certain decisions covered by HKMA as introduced by the Banking
(Amendment) Bill. The principal policy intention is to provide rights of appeal for persons
who are the subject of various important decisions made by the SFC, and for the expedited
disposal of such appeals by the SFAT. As far as matters that can be appealed to the
Securities and Futures Appeals Tribunal, there are altogether 64 specified decisions. The
number of decisions has been increased significantly, compared with those appealable to the
present appeal body, the Securities and Futures Appeals Panel, under existing law — that is
section 19 of the Securities and Futures Commission Ordinance. Those currently appealable
include various licensing decisions such as refusal to grant a licence, or imposition of
conditions on the licence; the revocation or suspension of a licence following disciplinary
proceedings; and the issue of various notices relating to restrictions placed on an intermediary

of the business.

The Bill makes 36 additional SFC decisions appealable. Paragraph 5 of the paper
provides the broad categories of specified additions that will be appealable to the tribunal.
Certain of these decisions derive from existing legislation, but are not currently appealable to
the Panel For example, requirements for a recognized exchange company to pay to the SFC
the costs of imposing a suspension order on it under Part III — that is clause 93(10); decisions

relating to collective investment schemes and the promotion of investment opportunities
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under Part IV; decisions relating to the appointment of an auditor to conduct an audit of a
licensed corporation or its associated entities under clause 155(1) of Part VI; and decisions to
direct the latter pay any of the costs and expenses of an examination and audit under clause
155(4) of Part VI; all disciplinary decisions to reprimand licensed persons and responsible

officers under Part IX.

Not all decisions, however, are considered suitable for appeal. Many decisions are
intermediate decisions, with no substantial conclusive effect on the rights or interests of
persons who are subject to them. I will now take you briefly through the example of a
complaint made to the SFC, the investigation of that complaint, and the possible regulatory
action following that complaint. I hope this will illustrate to you the large number of
intermediate decisions that are involved. A complaint is received by a complaints unit,
which assesses the complaint. It decides whether or not it should be referred to the
Complaint Control Committee of the SFC, which is the body which assesses all complaints

coming in to the Commission.

That Committee reviews the referral, and it decides, for example, to refer the matter
to Enforcement for possible investigation. The senior director in Enforcement responsible
for investigation decides to allocate it for investigation, to a junior staff member, for review.
The review is submitted to a director who decides whether an investigation should be started.
If the director so decides, he must decide again who will be the investigators, before signing a
direction; and he has to decide the grounds and scope of the investigation. An investigator
can, in the course of the investigation, make many decisions, including the issue of notices to
gather information or interview people, and whether or not to apply for a search warrant from
a Magistrate. Of course all these actions have to be within the ambit of the original direction
issue. Some of these decisions need additional certifications and authorizations at a higher
level, which also require a decision from a person at a higher level. At the end of the
investigation a final report is made, which contains various recommendations, all of which
need a decision, in practice, by a delegate of the Commission. Action on each of the

decisions — for example, to refer the matter to another body, to take disciplinary action, to take
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civil regulatory action, to summarily prosecute, or to do one or more of these things — each
require a decision. As you can see, there are numerous intermediary decisions in this
process, but none have a substantial conclusive effect on a person. The only decisions that
have such an effect are some of those which are taken on the strength of the content of the
final report. For example a person is prosecuted, at which point the court becomes the
independent arbitrator of the matter. The decision to take disciplinary action does not

involve a decision at this stage that has a substantial conclusive effect on the person.

Another process involving many intermediate decisions is invoked before a final
decision is made, which has a substantial conclusive effect on a person; i.e. to revoke, suspend,
fine or reprimand, or in fact to take no further action. This decision is then appealable to the
SFAT. I can certainly explain the disciplinary process, which I think I have done on previous

occasions, if the members would like me to do it, to show the many processes involved there.

To subject intermediate decisions to a right of appeal may result in numerous
appeals for tactical reasons, so as to delay the SFC’s actions. In the case of an investigation,
for example, this could delay timely regulatory action by disrupting a process designed
primarily to protect investors. Therefore, similar to existing law, it is considered appropriate
to restrict appeals to the end of a process, when a decision is taken which have a substantial

conclusive effect on a person’s rights or interests.

Having said that, there are strict internal checks and balances on the intermediate
processes which will be subject to the scrutiny of the Process Review Panel. In fact, for
enforcement division the Process Review Manual, which we have prepared, setting out all
these processes, is at least an inch thick. Also, intermediate decisions can be challenged by

judicial review or complaints to the Ombudsman.

There are other decisions that are considered unsuitable for appeal to the SFAT,
including when a decision is followed by an application to the court. An example of this is

under clause 199, which empowers the SFC to require a person to transfer custody of property
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to the SFC, or a person appointed by the SFC. Under clause 199(4) the SFC is obliged to
apply to the Court of First Instance as soon as reasonably practicable, for an order in respect
of that property, giving the court oversight of the matter. Another example is clause 206,

which empowers the SFC to seek various injunctive orders from the Court at First Instance.

Decisions involving broad policy issues that go beyond the rights or interests of a
single person or body affected by them, such as decisions to make rules or guidelines which,
Miss AU has explained, all go out for public consultation before rules or guidelines are

promulgated; and in the case of rules they have negative vetting by the Legislative Council.

Decisions internal to the Commission. Miss AU has explained that there are such
things as budgetary matters. Another one that comes to mind is delegation of the exercise of
certain powers by SFC staff in an appropriate level of seniority. Those decisions are already
subject to a specialized merit review appeal. An example of this is the SFC’s decisions
under the Code on Takeovers and Mergers and Share Repurchases. They are all appealable
to the Takeovers Panel, and in some circumstances to the Takeover Appeals Panel. Both the
Panel and the Committee are comprised of a majority of members who are independent from

the SFC.

Some have commented that a different approach to that taken under Part XI should
be adopted, whereby all decisions of the SFC should be appealable according to general
criteria, and specifically excluding only those that cannot be appealed. This is considered
impractical. The current approach provides more certainty as to what matters can be
appealed. Also, the alternative approach could result in tactical appeals to delay timely
regulatory action by the SFC, as decision-making processes can, in many instances that I have
previously illustrated, be broken down into innumerable intermediate decisions, all or many

of which would be potentially challenged under such an approach.

Therefore the Administration has concluded that the current approach provides the

greatest practical level of transparency, and is a most effective means of clearly articulating
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the remit of the SFAT, without excessively hampering efficient and timely regulation. We
understand that our colleagues in the Bureau have reviewed appeal regimes to which other

Hong Kong regulators are subject, and we understand the majority adopt the model.

In the consultation process we have invited the industry to make proposals as to
additional matters that they believe should be appealable, so that consideration can be given
to including these in Schedule 7. As far as | am aware, no additions have been sought.
Also, I would add, to cater for decisions that may warrant inclusion at a later date, clause 227
of the Bill empowers the Chief Executive in Council to amend the list in Schedule 7 by way

of subsidiary legislation.

Turning to the SFAT itself, it would be established under clause 210 as a full-time,
independent appellate body, to replace the existing Securities and Futures Appeals Panel,
which is a part-time body. The constitution of the SFAT is set out in clauses 1 to 20 of Part 1
of Schedule 7. It will consist of three members, including a judge as chairman. The Chief
Executive is responsible for the appointment of both the chairman, on the recommendation of
the Chief Justice, and a panel of members who are expected to be appointed from experienced

and respected persons from the market, business, legal and accounting professions.

For the hearing of each case the chairman will sit with two lay members appointed
by the Secretary for Financial Services from the panel; and the Chief Executive may divide
the SFAT into divisions if necessary, for example to cater for large case loads in a timely
manner. The main objective of the establishment of the SFAT is to provide an independent,
high-level tribunal which may subject the SFC’s decisions to more thorough scrutiny and
review of the merits involved. By sitting full-time, the tribunal should avoid delays in

scheduling hearings, and the backlog of cases to which the SFAP is prone.

The procedures and rules of the SFAT will be enhanced when compared with the
panel, and will include transparency of hearings. Clause 25 of Part 1 of Schedule 7 provides

that hearings should be in public, unless application is successfully made by a party, or unless
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the tribunal decides that it is in the interests of justice to hear the appeal or any part of it in
private. In regard to decisions of the SFC, the tribunal will be empowered under clause 212

not only to strike down or vary an SFC decision, but also to substitute its own decision.

The SFAT is also empowered to remit a matter to the SFC with directions to revisit
the decision before making a decision. The SFAT must accord parties procedural fairness,
including a reasonable opportunity of being heard. Clause 214 gives the SFAT the same
power as the Court of First Instance, to punish contempt of the tribunal. This strengthens the

authority of the SFAT.

Finally, clauses 31 to 37 of Part 1 of Schedule 7 provides the SFAT with additional
flexibility in handling appeals. It can hold preliminary conferences and consent orders are
introduced to expedite an appeal. If the chairman of the SFAT considers it appropriate, and
parties agree, the chairman alone may direct holding a preliminary conference to identify each
issue that will be determinative of an appeal. The chairman will be empowered to give
directions for the disposal of the appeal, and for the making of consent orders where both
parties so apply and agree to the terms of the direction. The chairman may sit alone to
handle an appeal or pre-hearing matters, on an application by both parties to review, or on
application for a stay of specified decisions. I will explain this later. Save for the points I

have already highlighted, the SFAT will function similarly to the SFAP.

Clause 213 provides the SFAT with similar powers to those of the panel, including
the power to consider material, require witnesses to attend and testify, or to produce evidence.
Clause 216 empowers the SFAT to award costs to the parties and to witnesses. In addition,
clause 27 of Part 1 of Schedule 7 provides that parties may represent themselves, be
represented by a lawyer, or with leave of the SFAT, another person. Clause 211 deals with
procedures for appealing to the SFAT. This is done by serving a written notice on the SFAT,
stating the grounds of appeal. The application must be made within 21 days of the SFC’s

decision having been served.
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In regard to decisions, clause 224 and clause 225 stipulate that the majority of the
SFC’s decisions that are appealable do not take effect until the time for an SFAT appeal has
expired, or until an appeal is withdrawn or determined. However, the decision as listed in
clause 224(2) will take effect when the decision is notified to the person involved. These
decisions include, for example, the imposition and change of conditions of licences under Part
V, and the authorization to provide automated trading services under Part III, permission and
conditions to continue business when in breach, or apprehended breach, of the financial
resource rules under Part VI, permission to continue business after disciplinary revocation or
suspension, and conditions on that permission under Part IX, restrictions imposed on the
licensed corporation’s business under Part X. Such exclusions are entirely for investor
protection. For example, the imposition of conditions on an ATS is important, as such an
electronic exchange may have large numbers of investors threatened by a systemic failure or
inadequate rule. Restrictions are essential when sums may be misappropriated. A good
example of this is the Ming Fu Group of Companies. In fact, restriction orders were issued
against three registered companies. There were grave doubts as to the solvency of this group,
and it was suspected that over $2 million of client assets may have been misused. The
restriction notices in this case — and this is perhaps a good example of why they are required
under Part X — were to protect the clients’ assets that remained, and to make sure of the
orderly running down of the business. In this particular case, there was also, I believe, an
application to wind up the company under section 45 of the Securities & Futures Ordinance,

which is replicated again in Part X.

The other example of this is when there is a risk of financial failure, and perhaps I
would highlight this by mentioning the Peregrine Group of Companies, where in January
1998 there were restriction orders issued to a number of registered entities in the Peregrine
Group, concerning the handling by those companies of clients’ assets. Most of it allowed
them to have an orderly run down of positions when a person wanted to close out a position.
I am very happy if Members would like to see the press releases in regard to both these cases,
which I think highlight how we use both notices and the reasons why we need these powers in

particular.
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Any permission to continue business after a failure to comply with the Financial
Resources Rules speaks for itself. Conditions on such permission must take effect
immediately, as these would be crafted to ensure adequate safeguards existed, to protect
investors from any possible financial failure of a business. I would remind members that the
Financial Resources Rules are one of the mainstays of investor protection, because it relates
to the financial wherewithal of the company; and the company must comply with them at all
times. If they fail to comply with them, they have to report that. So any breach of the
Financial Resources Rules, and if a company is allowed to continue business under those,
means it is very, very important that it is done under specified conditions, to safeguard

investors.

Similar principles apply with an intermediary permitted to carry on business after,
for example, disciplinary revocation or suspension. I would add that reference is made to
clause 187(4) in clause 224(2). This relates to the payment of fines, and it will be proposed
in the committee stage amendment that the payment of such a fine be automatically stayed by

an appeal.

Clause 224(3) provides the SFC with a residual power to specify that its decision
will take effect immediately when it is in the public interest or the interests of the investing
public. Such a power is currently delegable. It will be proposed in the committee stage
amendment to include the non-delegable function in Part II of Schedule 2. This power is
designed to cater for extreme circumstances. It is balanced by clause 220, which enables a
person who has applied to the SFAT for a review of a specified decision, to apply for a stay of
that decision pending the determination of the appeal. This must be heard as soon as
reasonably practicable. As previously mentioned, the chairman alone can hear such an

application.

Clause 221 confers on a party to review a right of appeal from an SFAT decision on

a point of law, to the Court of Appeal. The Court of Appeal may allow or dismiss the appeal,
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or remit the matter to the SFAT with such directions as it considers appropriate. Clause 222
stipulates that an SFAT finding or determination is not stayed unless the court orders

otherwise. This is to deter appeals purely to delay decisions taking effect.

Finally, I should mention a number of miscellaneous provisions of note. Clause
217 requires the SFAT to deliver its decisions together with reasons, as soon as reasonably
practicable after the conclusion of the appeal. Clause 219 allows for the registration of
SFAT orders with the Court of First Instance. The purpose is that an SFAT order can be
enforced as if it were an order of the court. Finally, clause 38 of Part 1 of Schedule 7 gives
persons involved in SFAT proceedings the same privileges and immunities they would have if

they were involved in civil proceedings before the Court of First Instance.
The main market comments are dealt with in paragraphs 31 to 37 of the paper, and
international comparisons can be found at paragraphs 38 to 45. In regard to these

comparisons, we believe the remit of the SFAT is similar to comparable bodies in the

jurisdictions surveyed. Thank you, Mr Chairman.
e

% #Mr BAILEY - RSB 2B 243 > kA esERa gk
BB EESEER LIRS > PRBEERE SR - BUF A
TR BB — K Y

HMEEEREIERERELL -

B & O GEMr CARSEfERE - i 2B HAERRE » IR
G BAIRTT » EERBEH L PR AR 2

My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:
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Mr BAILEY mentioned that clause 225 of the Bill stipulates that the appeal
mechanism for excluded decisions shall be to the Chief Executive of the Council. Now,
excluded decisions will be those made by the SFC in relation to exempt authorized
institutions, and these are set out in Part 3 of Schedule 7 of the Bill. Similarly, under clause
12 of the Banking (Amendment) Bill, section 132(a) of the Banking Ordinance is amended to
subject various decisions made by the Monetary Authority in relation to exempt authorized
institutions, to appeal to the Chief Executive in Council. The procedures for appeals to the
Chief Executive in Council are set out in Administrative Appeal Rules made under Cap. 1. 1
think the first point to make is that these rules are not peculiar to the Banking Ordinance.
The appeal mechanism to the Chief Executive in Council exists in relation to a number of
ordinances, and the logic of why we have gone down this route is very similar to the kind of
logic that applies to other provisions of the Bill and the Banking (Amendment) Bill in relation
to exempt authorized institutions. It is to try and maintain internal logic within the Banking

Ordinance.

We decided that it was better to use the existing appeal mechanism for all decisions
relating to authorized institutions under the Banking Ordinance, and that this would maintain
consistency of approach in relation to both securities and banking business. 1 do not know
whether you want me to go into any further detail on the Administrative Appeal Rules at this

stage.

Chairman:

It seems that the appeal mechanism for HKMA is quite different from the

mechanisms for SFC. Am I right to say so?

My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Yes. I mean, as I say, the appeal mechanism is the Chief Executive in Council.

There are two options you can take. You can either decide that the appeal mechanism for all
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securities - related decisions should be to the Securities and Futures Appeal Tribunal, or you
can decide to maintain internal consistency within the Banking Ordinance, and say that all
decisions relating to authorized institutions, whether it is banking business or securities
business, should be the existing appeal mechanism, which is the Chief Executive in Council.
The latter is the route that we chose. We have consulted the banking industry on this, and
they seem to have no objection to it. [ mean, it is really up to them, in a sense, because they

are the ones who would have to make the appeals.

We are quite content to talk to the industry about this again, but in the absence of
objections from the industry in relation to this, we thought the best thing to do was to

maintain the internal consistency with the Banking Ordinance.

Z/E -
B E g H A F i - Margaret
Hon Margaret NG:

Mr Chairman, there are several points about this. Can I ask Mr CARSE to take us
to Part 3 of Schedule 7? 1think it is at page C2473. 55 C2473H, FEZZGL 2 “ER R L

=

==z 9

IE o

Mr Chairman, we will be able to see precisely what are the decisions of the SFC
that we are talking about. I am very puzzled as to why these decisions should be appealed to
the Chief Executive in Council, rather than the tribunal, because if we are looking at the
uniformity of standard, these are within areas of specialty, and presumably the tribunal is the
experts. So why are they to be appealed to the Chief Executive in Council? I understand
that the banking community does not mind it, but from the point of view of regulation and

using the same standard, why is that a good thing to do? Thank you, Mr Chairman.
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I would like Mr CARSE to explain to us with reference to the specific decisions,

and explain why this is a good idea.

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Mr Chairman, I cannot really add much more to what I have already said . Itis a
question of consistency of approach with the Banking Ordinance. Decisions in relation to
licensing of banks are appealable to the Chief Executive in Council. Similarly, we took the
view that decisions in relation to licensing for securities business should be appealable to the

Chief Executive in Council.

ZHE

HAM AN A7 8252 5 S Ik 8 CSR1T R B ) (FH R Zny i - 2 >
PR 25 (L AE 38 K 1Y & 3 2 K42 Flevel playing field » B &S YR » 5 A
MITESEGER EFME  EHGBHAERCEH CREE - 205 & FR
ER - Al A E R (EEE - Hoh—{#&CE in Council - CE in Councilth & &R H
BRZEHEW A - (B2 M0 %055k 50 58 1) = 8536 A AHE o a0 fa] ge i 2] —
HH EFRIRE - ERST ANEIESRW -

GIE R -

EFE - WHREEECEAHREGGRMERE  REPEEAE - K
R RMILABRANEE S EHBRN AL EEE—-THANT - WERIKE
EHEGHEMER - EEESEYH  BEREULK T -EHRESFHEBD
e FHeERAMESF  KEFEATFEMBIER  EHEETRE -
MABEEFWREENT EFEMARZ > SHEREME LFRFEHERE L
A o (ERHE EEK - ESHRFREE —EEE N LRERE . REEELERE
EARAEENEEHREMFRZEEHE - MATHRERENTHRIREHE - KA
S B AE E 7 A (E R
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HMEEEREIERERELL -

4" Mr. CARSEEL#S 8 8 - HE W 5 =& 2 al {70y - (H2 M 4 Mr
CARSEfE#IFESLHEF » i2MTEMLHFNWRECKET TRZFE » %
i B&RHF - SR EBREE T RITHRMEZFFAEE — H AR SR
FURIE R - Bl R 1558 (E 22 HF 2 Al LAY » Wl 4" Mr CARSE$E 2 - R4 {5 £ 38 #)
AT » BIAT LG s A 'E - BERWEBEZEE - EIRTSHE > A"
HEMEREE BT ZE% - XARAERF - AL -ZEKR - 2142
MEFFE TR -  HESREEEEE  RMERERVER R
ERAHGEFERZG AT - B 2K AERITH &R - HEGE
& fiik - MRS EEFEETN  FEREETE -

Mr CARSE EE5 G # 7 2

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Yes. It is not a great matter of principle as far as we are concerned. [ mean, you
could have either option. All we have done is to say that in terms of logical consistency, you
already have an appeal mechanism to the Chief Executive in Council in relation to banking
business. Banking business is closely intertwined with securities business. Therefore, why
not make the appeal mechanism for authorized institutions to the same historical body which

has always heard these appeals?

Just to reiterate, there is not a great issue of principle here and I am not refusing to
answer your question. All I am saying is that there are two ways of looking at it. This is
the way we jumped. We could have jumped the other way. We have consulted the banking
industry on this. They have expressed no objection to maintaining the existing mechanism.
If they said, “We would prefer to have the appeals heard by the SFAT”, then we would

obviously take that into account, and we would change the proposal accordingly.
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My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Well, as I say, I do not think we have any fundamental objection to that. The
question you keep coming to is where you establish the level playing field, and do you
establish it within the Banking Ordinance and have consistency of approach for banking and
securities business; or do you establish it within the securities business? 1 do believe that the
views of the industry are relevant, in so far as they are the people who will be affected by the
decisions, and therefore will be making the relevant appeals. We are quite happy to go back
to the banking industry again and ask them about this. But I repeat: we have not got any
fundamental objection about making appeals to the SFAT. It is not as if we are trying to get
easier treatment for authorized institutions. I do not think you can make any presumption
that the Chief Executive in Council is going to be easier on authorized institutions than the

SFAT would be.

Z/E -

o th R85 JE A KR P M 3L vk & B9 [F) F M A 5E 50 ZUHY R R T R BURF
FREAWNATESEHE ? RMESERM ? FERIEG IR LY
mechanism/E [ 1Y - k2 EFFHYZEHEAFE - WARERTEREE BAE
R REHS B R R AR 1% BEFT draftfll decision - R % 5k I 57 /F Hi Bk E © {H Tribunal
aE Bk AR B R IER AL - 218 CE in Council £ A [A] £ A9 0% - 3K
PR AE — (8 (8 2 & 8A pl

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

That is not the way it was. I mean, there are rules for the hearing of appeals, and
the Chief Executive would appoint two members of the Executive Council to hear the appeal,
and then make a report to the Chief Executive in Council. The mechanism in a way is
similar to the SFAT, in the sense that it can be a quasi-legal proceeding. Both parties, the

appellant and the respondent, can be represented legally.
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Just one other point, because you mentioned the reaction of people other than the
banking industry. This appeal mechanism was, of course, embodied in the White Bill which
was the subject of consultation. I do not think that fundamental objections were raised from

parties other than the banking industry; so it has been the subject of general consultation.
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

There is no fundamental difficulty in principle. We are not trying to argue that
there is. As I say, you have got to decide when you consider these issues, which way we
jump. We jumped in favour of maintaining the existing appeal mechanism that applies to
authorized institutions. You could have jumped the other way. I can see all the points you
are making about consistency of approach. It should be possible to deal with that, to some
extent, through making referral of decisions made by the SFAT to the Chief Executive in

Council when it is hearing the relevant cases.

The other principal difference is between the Chief Executive in Council holding
the cases in camera and the SFAT holding the cases in public. I have no fundamental
objection to cases relating to authorized institutions being held in public, except that where
securities business is entwined with banking business and there are points made about the
management or controls of a bank, in public, that could affect depositor confidence. 1 am
not saying that that is a fundamental objection, because that is something which probably will
not be relevant to most of the decisions that would be held by the tribunal. All I am saying
is that that is a difference. You can, in certain circumstances, justify that cases relating to
banks should be held in camera, because there are wider sensitivities relating to the soundness

of the bank.

But that is not something I perceive as fundamental. I am not trying to claim that
this is a major issue of principle. It just depends which way we jump. We have jumped
this particular way; we have consulted with the industry; we have consulted generally through

the White Bill and no fundamental objection has been raised to the proposed mechanism.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, can I just say that I am relieved to hear that there are no fundamental
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objections, because in the absence of any fundamental objections or practical difficulties, I
would agree that we should have consistency. I also want the answer to my question as to
whether there is a difference in terms of a right of appeal, because if you go to the tribunal
there is a right of appeal to the Court of Appeal; but if you go to Chief Executive in Council,

is there any right of appeal from there?

My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

I think the short answer is “Probably not”. 1 mean, I cannot be absolutely
definitive, because it is difficult to know what view the courts will take. There is a
difference in that someone who goes to the SFAT can appeal to the Court of Appeal on a point
of law, whereas under appeal to the Chief Executive in Council is up to the Chief Executive in
Council to refer a case to the courts on points of law. That, you can argue, is within the
discretion of the Chief Executive in Council, rather than being something which is available

to the appellant.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, what is the provision that says the CE has a discretion to refer?

Which one is that?

ZHE -

Miss Sherman CHAN -
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My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

I think possible we are trying to achieve consistency in the standards that are
applied to authorized institutions in terms of conducting their securities business. I think the
trip to the States shows that the regulatory framework that you end up with depends on history.
The US went down a rather unique route in splitting out securities business from banking
business, because of their experience in the 1920s and 1930s. There are many people who
believe that the Glasslegal Act was misconceived and did not actually address the problem
that arose during that time, but that is past history. The point is that the US has ended up
with a rather unique, and some would say peculiar, regulatory framework which relates to

their history.

We are dealing with a different historical situation in Hong Kong. We are dealing
with a situation where banks already conduct securities business, and securities business is
quite deeply intertwined with banking business. The most obvious example is private

banking. Is it private banking securities business or is it banking business?

You also have the situation of securities being sold through the branch where there
is an obvious synergy between the account the depositor maintains with the branch, and his

securities account. I think you have got to deal with the situation you have inherited, and
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what we have stressed throughout these hearings is that we are not talking about exemption
from regulation. We are going to apply the same rules to the banks that apply to brokers,
and in a number of cases that will not be at our discretion. That will be something that is

enshrined in the law.

The way I look at this is that we are achieving some of the merits of a single
regulator without going through all the effort of setting up a completely new body. Now,
you have been to the SFA. I know from talking to my ex-Bank of England colleagues that
this has been a mammoth exercise. It has taken years to integrate the banking, securities and
insurance regulators within that one organization. So it is not something you can do
particularly easily. The main priority in Hong Kong was to revise the securities legislation.
You have then got the issue of how you apply that to banks, and we have tried, in a sense, to
adopt the single regulator approach, because we will be the frontline regulator implementing

the rules which are made by the SFC.

We have changed the secrecy constraints so that there is a seamless transmission of
information between ourselves and the SFC. So from that point of view we should operate

more or less as one single regulator, even if we are not formally a single regulator.

That is the question of principle. Now, in relation to this particular question of
appeals, I appreciate the points that you are making. I can see the logic of it. We tried to
pursue a logic of our own. You may disagree with that logic, but I still think it is logical.
What I can say to you is that we will go back and think about this further. We will talk with
the banks again on this particular issue, and focus their minds on it. We are, in any case,
looking at other provisions of the bills in the light of your comments. I think we will have to
look at the appeal provisions in the light of any other changes that we might want to make,
because the thing has got to be an integrated and logically-consistent whole. So I am not
going to try and refute the points you are making, because I can see the logic in them. We

will just go back and think again, and talk to the banks about it.
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My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

As it stands at the moment it is a responsibility of the management of the bank to
ensure that frontline staff are fit and proper; and it would be the responsibility of the
management of the bank to remove those staff if they were no longer considered to be capable
of doing the job properly, in the same way as any member of banking staff is removed at the
moment because they are incompetent or because they have committed misconduct. They
would not have any appeal to any official body. If we decide to look at the position of
individuals in the light of your comments, then I agree that the question of an appeal
mechanism would arise. At the moment, if there were to be an appeal mechanism for
frontline staff, under the Banking Ordinance, it would be to the Chief Executive in Council,
under the current arrangements, just as at the moment in the Banking Amendment Bill, in
relation to individuals who are executive officers, their appeal mechanism lies with the Chief

Executive in Council. So it is really part of the same issue. If we decide to change the

-39 - Friday, 27 April 2001



—_—

O o0 9 N U bW

W N N N N N N N N N N e e e e e e e e
S O o0 N N R W= O VU 0NN SN R WD = O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHER) K
(2000 RITR(BFKEHAEX ) ZEF

current proposals in the light of further discussion with the industry, then the appeal
mechanisms for individuals will switch to the SFAT rather than the Chief Executive in

Council.
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The first question is about why you use the word “review” and how it is interpreted

in the Bill.

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Yes. It is a timely question, and Sherman and I were actually discussing it in the
ante-room before we entered the chamber. There has been some debate internally, within the
Commission, and the Department of Justice and the Bureau, during the drafting of the
provisions, as to why the appeals tribunal was actually termed “an appeals tribunal” with the
term “review” actually used in the body of the provisions. In the ultimate, I can see some
scope for perhaps conceptual confusion. However, I think the provisions are quite clear as to

the actual scope of the powers of the tribunal.

If you were to turn your attention to clause 212(2), it is quite clear there that the
body is in fact a merits review tribunal, and there can be absolutely no doubt about the scope
of its powers, which are to confirm, vary or set aside the decision, and in addition - this is a
new power over that of the SFAT, the existing power — “substitute for the decision any other
decision which the tribunal considers appropriate, then indeed to remit back to the

Commission with such corrections as it considers appropriate”.

So in effect, and what has historically happened in practice with the SFAT, it is in

fact entirely an appeal de novo and in the appeal body at present, and it is certainly intended,
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under the new provisions under the Bill, which are proposed, particularly with the addition of
“substitute any decision that the tribunal considers” in place of a Commission decision, that it
will completely review the Commission’s decision. It is not a review, an appeal, in the terms
of a legal appeal whereby it will be reluctant to disturb the findings of the SFC and give it
some deference, unless it feels that its decision is appropriate in the circumstances, and that it

will not be reviewing factual matters.

What happens now in practice, and what it is anticipated will happen in practice, is
a full review de novo, where if necessary the whole case will have to be re-argued. Evidence
is tendered; the appeal body can consider new evidence; and again, if you were to turn to the
powers in clause 213, there it has power to consider new evidence, to call new evidence, to
consider any evidence, whether it was before the Commission or not. So the tribunal is in
fact an inquisitorial body with very wide-ranging powers, modelled on similar bodies both
present and in existence with the existing appeals panel. The powers in clause 213 are very

similar to its existing powers, and also with similar merits review bodies overseas.

Given the clarity of the specific powers and the specific provisions, I think
relatively little turns upon the use of “appeal” in the title of the body itself, and also in the
heading within the Bill, because the powers themselves are very, very specific. We
ourselves on occasion have said “Why are we calling it an appeals body when we actually call
it ‘areview’”? My answer would be — and I suppose you can take it in many different ways;
maybe you wish consistency — that “appeal” is readily understandable by people. It is a
commonly-accepted parlance, even to the person in the street. They understand “an appeal”.
They may not make the distinctions that the lawyer will make, but a lawyer will look at the
provisions and go “Ah ha. This is what the tribunal can do with an appeal de novo. It’s a
merits review body”. “Review” is just a tactical decision used in the context that you could
substitute “appeal” if you wished. Little turns upon it, and it depends, I think, on the
Administration, although I cannot say this myself. Perhaps it is for internal matter, it would

be perhaps willing to review that for consistency, with something the Committee desires.
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