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...the existing workload of the SFAP.

Mr. Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

We have a table here of the number of appeals that have been made since 1993.
We have not averaged them on a by-year basis. However, on average | would guess that the
number of appealsis between three and about fivein any given year.  Since 1990, there have,
in total, been 31 appeals, so averaging that out on a by-year basis, less than 3 appeals.
However, in some years that would be about 5 to 6 perhaps, during any given year.
Obvioudly the jurisdiction of the panel is being expanded, and it is difficult to determine on
that basis how many of these new decisions which perhaps are presently subject to judicial
review, would in fact be appealable to the new appellate body. However, on the basis of the
present number of judicial reviews that have a Commission decision, it may perhaps add very
little to the appeal body’ s workload, or it may quite alot, in that the new body should perhaps

be a more attractive appeal mechanism than by pursuing judicial review through the courts.
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Mr. Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

Perhaps | would supplement to Miss AU’ s answer, under the Common Law thereis
abias rule under the rule of natural justice or procedural fairness, whereby members would be
able to challenge those lay members for apparent or perceived bias before the court, and that
would be resolved in accordance with normal Common Law principlesin relation to any other
tribunal or appeal body. So thereis established law on this point, which would be adopted in
relation to the appeals body.
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Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Perhaps | can supplement Miss AU’ s answer for the Honourable Member.  First of
all, the initial position is that most decisions of the SFC that are appealable are in fact
automatically stayed, without the necessity to apply to court; and there are only a limited
range of decisions outlined in clause 224(2) that in fact take automatic effect, and in which
respect application actually has to be made to the tribunal itself for astay. They are basically
of four natures. one, how restriction notices issued in the public interest in relation to the
operations of an intermediary; the imposition, varying or amending of conditions on licences
and the approval for automated trading services; conditions imposed on a permission to
continue business when in breach of the Financial Resources Rules; and lastly, conditions to

allow the continuation of business after the suspension or revocation.

Specificaly in the circumstance that you mentioned, in relation to a disciplinary
suspension, that is automatically stayed, and it is certainly in the Commission’s interest that
the tribunal decision be given as soon as possible, and in fact the past operation of the existing

appeal mechanism is that Commission decisions that the Commission believes were properly
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made in relation to a suspension have been delayed for up to 2 or 3 years in some instances,
while the appeals panel has convened. In that respect it is certainly in the interests of the
Commission itself that the tribunal go on to hear the matter as soon as possible, because a
business that the Commission believes should not be conducting a business, in fact continued

to conduct business until that appeal is heard and determined.

In relation to the award of costs or damages, the Commission is given under Part
XVI —and | would have to find the direct provision; maybe one of my colleagues can assist
me — immunity from damages for actions taken in good faith. Certainly the SFAT s, in
relation to its power, given the ability to award costs against the Commission, and that is in
line with the usual position for court costs, whereby the Commission will not only bear its

costs but also the costs of the party who was successful before the tribunal.

The provision in relation to immunity is clause 368, if the Honourable Members
were to turn their attention to that provision, which appears in the Chinese version on C2326,
and in the English version on C2327. So if the Commission acts in the performance of its
functions in good faith, there is no civil liability that can arise. No action can be brought for
damages. However, one might imagine that under the tortuous remedies available for
maladministration — | believe there is a tort; perhaps one of my colleagues from the
Department of Justice can further confirm this — that action can be taken against public
officers for malfeasance in the performing of a public function. However, the effect of
clause 368 would be that this would not be possible where that officer were acting in good
faith, which would be unlikely if what | understand the elements of tort law were to be
established. Certainly suits for negligence cannot be brought, and | think clause 368 is —
again, one of my colleagues could correct me if | am wrong — common with the position with
statutory regulators, certainly in the Securities and Futures Commission, throughout the
developed laws. So you would find in each of the laws of the United States, United
Kingdom and similar bodies in Europe and in Asia, such a provision whereby the staff of the
regulator are immune from civil suit if they are acting in the performance of their statutory

functions, and in good faith.
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However, to return to what remedies are available to a person whose complaint is
found to be established by the appeals body, the tribunal, certainly costs would be available to
that person. All their legal costs would be, at the most extreme, paid by the Commission in
full. However, that is at the discretion of the tribunal. In the past, the tribunal or the
existing appeal body has ordered that costs be payable by the Commission in certain instances

where it has found part or al of the other parties complaint to be valid.

However, in some instances it is required of the Commission only to pay part of
costs, or let each part bear their own costs, where it is found that there has been fault on both
sides, in someinstances. Similarly, the Commission aso is at liberty to have its costs paid if

it findsits original decision established, as well.

HIEEBA -

TR B THNEE LS METAFHBEENEZ - G R

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

In my time with the Commission in the past 3 years, and in Mr BAILEY’s time
during the past 11 years, | cannot recall any such action. Certainly costs have been awarded
against the Commission in certain instances, but there has never been any claim for damages
against the Commission. Clause 368 corresponds with an existing provision in law, which |
believe to be section 56 of the Securities and Futures Commission Ordinance. So clause 368

of the Bill merely preserves the position in respect of existing law in that regard.

Mr. Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:
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Just to add to that, | go back to 1982 when | joined the Office of the Commission
for Securities. There has never been damages awarded, but we have had costs awarded

against usin some of the appeals we have lost.
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. :5 Mr BAILEY from his operational experiences in the Commission,
to explain to Members how he sees the operation of the PRP and its impact on
the SFC.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Securities and

Futures Commission:

| think it is very important to view the PRP as a body with oversight on the
processes within the Commission, and in the Commission, as | explained at the last meeting,
say for example, investigation, there are numerous processes that have to be followed. In
order that the SFC can act properly, the PRP will have the ability to randomly check files, to
make sure that process is being followed. Isthe right person signing the authorizations? Is
the delegation being followed? Has the process been followed? Is al the investigation

going on the right lines?

With the random check, | would like to possibly make a point for you, Mr WU, on that one.
If you have a random check on any file, then surely that acts as an impetus for the staff to
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make sure that any of their files can be checked, and that raises the standards of process.
Having a random checking process in fact instills a discipline within staff members to make
certain they are following the processes. The last thing that any staff member of the SFC
would want would be to be criticized by the PRP for not having followed any procedure,
however small or large that procedure may be. Perhaps putting it in another context, to go
through every single file, because of the sheer volume of files that we have, would be
absolutely impossible. But | would say that we have got no idea which file they can pick.
You pick afile and you suddenly find we have not done it properly. First of all, it goes to
our professionalism, and is a matter of principle that the staff have to follow those procedures,
SO you get a professional body dealing with the things properly.  So | think that would be my

answer for the PRP from the point of view as far as we are concerned.

Certainly we will review, for instance, on disciplinary inquiries that we have |looked
at in the difference cases we have done in the past, so that we have a consistent approach to
things. There are checks and balances in every single process we have, whether it be
investigation or discipline. We have a manual which sets out those procedures, and part of
those procedures are that, if for example we are doing a disciplinary matter, we would have to
look at past decisions. We have a computer data base we have established over the last 5
years for that, so consistency in approach —“Are we following procedures?’ — and the random
check, 1 would suggest, would be a very good way to instill in the Commission staff
professionalism, to make sure they are complying with all applicable processes that have to be
followed.
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