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Chairman:

Mr DICKENS.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures
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Commission:

Miss AU has explained the general scheme. | am going to go into the particular
provisons. There are six forms of market misconduct. One of them, insider dealing,
essentialy follows the existing law, but | will go into the particulars. The other five forms
we have drawn very largely from the Australian Corporations Law. We did that for a
number of reasons. One, it was the most comprehensive approach that we could find in a
corresponding jurisdiction, and it was intended to encapsulate the US case law and rules that
have evolved in the US over 70 years. Secondly, because it had been in force for avery long
time, we could be reasonably certain that there would be no unintended consequences for
legitimate market conduct like hedging, arbitrage, program trading, and other things that
happen in sophisticated financial markets, because in fact there has been no impact on that

conduct in Australia

As Miss AU said, in response to public submissions, we have departed from the
Australian provisions in the sense that we have made some of the defences more explicit and
that we have made very clear the mental element required for the various provisions. | will

mention those mental elements as | go through provision by provision.

To start with insider dealing, the provisions are essentially the same as are found in
sections 9 to 12 of the Securities Insider Dealing Ordinance, with the following changes: the
most significant change is that insider dealing will now be a criminal as well as a civil matter,
and therefore the insider dealing provisions are replicated in Part XII1 aswell asin Part XIV.
The other major changes are that in certain circumstances where insider dealing takes place,
in securities which are not yet listed or which are not yet issued —for example, in a placement
situation where the shares are intended to become listed, and do in fact become listed — the
insider dealing provisions will apply. Clauses 237(2) and 277(2), the definition of listed

securities, iswhere you find that change.

The second change is that “relevant information” has been defined so as to include

-9 - Tuesday, 8 May 2001



© 00 N oo o b~ W N P

W NN RNNMNDNDNDNRNRNNDNIERERPR R R B B P R
S © ® N o 0 A W NP O © 0 N O 00 W N PP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

not only information about the corporation itself, but also information about its shareholders
or officers, or about the listed securities of their corporation or derivatives, in the sense that
they may aso impact on the price of securities. The change there is to the definition of
“relevant information” under clauses 237(2) and 277(2); and consistently with the approach
being taken in Part XV, where the substantial shareholding threshold will be lowered from 10
to 5 per cent, the definition of “substantial shareholder” has been changed, so it includes

someone who has 5 per cent interest in insider dealing.

There have aso been changes or clarifications of some of the defences in the
insider dealing provisions, in particular 262(4), which is the agent’s defence from insider
dealing. He now has to prove not only that he entered into the transaction as agent for
another person and did not select or advise on the securities dealt in; he also has to show he
has no knowledge or reasonable cause to suspect that the person on whose behalf he dealt had
the relevant information, and that he did not counsel or procure the other person. So the
defence has been narrowed. Similarly, in (5), which is a defence for two parties doing an
off-market transaction, dealing directly with each other; basically it is to cover a situation
where both parties are insiders, so each is meant to know the relevant information. The
defendant will now have to prove that he and the other party entered into the transaction
directly with each other, that at the time of the transaction the other party knew, or ought
reasonably to have known, of the relevant information, and the transaction was an off-market

transaction that was not required to be recorded on the stock market.

Thereisaso anew defence in 262(7), to cover the situation where party A counsels
B, who isan insider, to deal with C, who knows that B is an insider, and B does not counsel or
procure. In that situation, A will not be held to be an insider dealer. It isto cover a very
rare factual situation, but it seemed to be consistent with the theory underlining the insider

dealing provisions.

In addition to that, the Bill goes on to prohibit certain sorts of market manipul ation

conduct, all caught under the general heading of “Market Misconduct”. The first sort is
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found in clauses 265 and 287, which cover the intentional or reckless creating, causing to be
created, or doing anything likely to create a false or misleading appearance of active trading
in, or with respect to the market for, or price of, securities or futures contracts traded on a
recognized market — that is on the Stock Exchange or the Futures Exchange, or by means of
authorized ATSs, should there be any authorized AT Ss.

A false or misleading appearance of active trading would be created where you
traded very vigorously with your associates, in order to make it look asif the stock was highly
liquid, and there was a great deal of interest in that particular stock. A false appearance with
respect to the market might be created, for example, where you put alot of ordersin either the
bid or the ask queue, but no transactions actually took place. However, it would look as if
there was a deegper market than in fact was the case, because of all the indications of interest
on the screen. A false appearance with respect to the price would be where you did a
transaction at an artificial or contrived price, either with an associate or with an innocent

person in the market.

Clauses 265(2) and 287(2) prohibit the same conduct by a person in Hong Kong
whose conduct affects securities or futures contracts traded on a relevant overseas market.
Thisis an approach we have taken throughout the market manipulation provisions of the Bill,
that we are now making unlawful conduct in Hong Kong that is aimed at an overseas market;
and you will see that that provision goes through each of the market manipulation provisions.
This is consistent with the approach taken by the US, UK and many of the Australian market
misconduct laws. It is considered to be particularly appropriate, one, because of the
increasing globalization of securities and futures markets, which means that regulators
increasingly have to help patrol what | will call "the world market place"; secondly, because
Hong Kong is perhaps, more than some other markets, peculiarly exposed to risk of being
seen as a haven jurisdiction.  In order to make sure that we are not making unlawful conduct
which islawful in the other jurisdictions, the onus of proof is on the prosecution to prove that

the conduct is unlawful in the relevant overseas market.
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The second sort of false trading caught by clauses 265 and 287 is being involved
directly or indirectly in one or more transactions with the intention that, or being reckless as
to whether, the transaction or transactions has or have, or are likely to have, the effect of
creating an artificial price or maintaining at an artificial level a price for securities or futures
contracts, again on arelevant recognized market, or by means of authorized ATSs. Basically
all the market regulation conduct is only in relation to the organized securities and futures

markets.

Wash sales and matched orders were specifically mentioned by Miss AU because
unlike the other provisions, there is no burden of proof on the prosecution to show a mental
element. The prosecution needs only to show that there have been wash sales or matched
orders, and the onus of proof is then on the defendant, on the balance of probabilities, to show
that none of the purposes for which they engaged in those transactions was to create a false or

mi sleading appearance with respect to active trading.

The words “wash sales and matched orders’ are not actually found in the legislation
in clauses 265(5) and 287(5). Wash sales are essentially transactions where you buy or sell
to yourself.  You start with an interest in the particular securities or futures contract, and you
end with an interest in the particular securities or futures contract; but it looks as if there has
been legitimate trading. Matched orders are where you do the same thing, but you buy and
sell in prices and at quantities that correspond to those in which an associate of yoursistaking
an opposite position. Again, it gives a misleading appearance as to what is happening in the
marketplace, because it looks as if there is genuine supply and demand, and in fact the supply
and demand are contrived. Itisjust avariation, if you like, on awash sale, where you use an
associate. As | have said, the onus of proving an innocent mental element is on the
defendant. That is because he will best know why he engaged in that sort of conduct and
will be the person best placed to explain the reasons why he engaged in it. The burden of

proof is only on the balance of probabilities.

The next form of market misconduct dealt with by the Bill is price rigging, which is
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dealt with in clauses 266 and 288. They prohibit two types of conduct - wash sales, which
have the effect of maintaining, increasing, reducing, stabilizing or causing fluctuations in the
price of securities. There will be asimilar defence to the one | have just outlined in relation
to clause 265. The second element is prohibiting a person from engaging in any fictitious or
artificial transaction or device with the intention that, or being reckless as to whether, it has
the effect of maintaining, increasing, reducing, stabilizing or causing fluctuations in the price

of securities or futures contracts.

Clauses 269 and 291 prohibit stock market manipulation. A person will be
prohibited from engaging directly or indirectly in two or more transactions in securities of a
corporation that by themselves, or in conjunction with other transactions, increase the price
with the intention of inducing another person to buy or subscribe for, or to refrain from selling,
the securities. That iswhat people in the industry tend to refer to as a “market ramp”, where
you engage in a series of transactions designed to force the price up, the hope being that
investors will believe that the price is rising; they will therefore be misled into buying the
securities, and at some later stage you make a profit by selling the securities you have bought.
The other form of ramp, which is comparatively rare in Hong Kong, is downward
manipulation of the market, where you engage in two or more transactions, reducing the price
of securities with the intention of inducing another person to sell or refrain from buying on
securities; and there is a variation on that when you maintain or stabilize the price with the
intention effectively of inducing people either to sell, buy or subscribe for, or to refrain from
selling, buying or subscribing for. They are all forms of misconduct where you engage in a
series of transactions designed either to drive the price upwards to bring people into the
market, to drive the price downwards to encourage them to leave the market, or to maintain

the price so that they maintain afalse position in the market.

Clauses 268 and 290 deal with something that is actually quite different. So far
we have been talking about offences that are essentially related to the manner in which people
dedl in, or arrange for dealings to take place on, the organized securities markets. Clauses

268 and 290 are aimed at information. Information is the lifeblood of the markets in the
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sense that the price of securities and futures contracts is very largely a reflection of

information about their underlying value or information about the corporations concerned.

Clauses 268 and 290 prohibit the disclosure of false or misleading information
about securities or futures that is likely to induce investment decisions, or have a material
effect on the price.  The mental element is wider than in the other provisions relating to
market misconduct. A person will be prohibited from disclosing, circulating, disseminating,
or being concerned in the disclosure, circulation or dissemination of information likely to
induce the sale, the purchase or subscription of securities, or likely to maintain, reduce,
increase or stabilize the price of securities if the information is false or misleading, either by
reason of a material fact or the omission of a material fact, and the person knows or is
reckless — that is consistent with the other provisions — or is negligent as to whether the

information is false or misleading in amaterial fact or through the omission of a material fact.

Because of the width of the provision there are defences for those who passively
disseminate false or misleading information by others, owing to the nature or an aspect of
their business. So basically there is what we call the conduit defence in clauses 268(2) and
290(3), which isintended for printers, publishers and the like, who are persons who operate a
business of issuing or reproducing information given to them by others, where the information
is devised by another, and they have no reason to believe that it is false, and they do not know
it is false and misleading at the time they transmit it. In keeping with the electronic age and
the increasing dissemination of information in the securities and futures markets through
electronic means such as websites, and in response to public submissions, there is now a
similar defence for those who operate a business, the normal conduct of which involves the
re-transmission of, or electronically allowing access to, third party information. So basically
the internet website provider who warns people that he does not himself devise the contents of
the information, and that he neither takes responsibility for it, nor endorses its accuracy, and
does not know it is false or misleading, will not be subject to clause 268. Similarly, a
broadcaster broadcasting live information that he does not modify, and in accordance with the

licence and conditions of hislicence, and with any relevant code of practice, is immune from
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the provision.

Clauses 267 and 289 deal with arelatively rare but nevertheless pernicious form of
market misconduct, and they prohibit the disclosure of information about transactions, to the
effect that the price of securities or the price of futures will be maintained, increased, reduced
or stabilized because of a prohibited transaction. A prohibited transaction is defined as a

transaction prohibited by the other provisions | have mentioned.

What sometimes happens in market manipulation is that in order to induce
investors to come in on the ramp, the person will actually say the stock is being ramped,
therefore inducing people to come in, because they believe the price will keep rising. The
prohibition only applies if the person disclosing the information, or one of his associates, is
the person who directly or indirectly entered into the prohibited transaction - so they have to
be part of the same, i.e. concert party - or if the person disclosing the information has received
or expects to recelve a benefit for making the disclosure. In order to give defences to
journalists, analysts and others who might be seeking, for example, to warn the public about a
prohibited transaction but nevertheless will receive areward in the form of a salary, thereis a
defence for those who make such disclosures in good faith, and receive the benefit from the
person who is not the - a person who has entered into the transaction, so even if, for example,
you are an analyst working for a securities firm, and the securities firm is engaging in the
market misconduct, and you are being paid by that person, providing you made the disclosure
in good faith, you are not subject to clause 267. The defences go wider than the defencesin

the equivalent Australian provision.

Clause 272 and clause 296 are the clauses that create the right of civil action that
Miss AU referred to. Basically under clause 272, a person who has committed a relevant act
in relation to market misconduct will be liable to pay damages to any other person for
pecuniary loss they have suffered as a result of the market conduct, whether the loss arises
from having entered into a transaction or dealing at a price affected by the market misconduct,

or otherwise. The damages will only be recoverable and be payable if it is fair, just and
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reasonabl e in the circumstances.

As explained in relation to clause 208, that formula is intended to replicate the
common law test of when a duty of care arises in cases of pure economic loss.  Findings of
the market misconduct tribunal will be admissible in evidence in an action under clause 272
or clause 296, and the courts will be able to impose injunctions in addition to, or substitution
for, damages. The section is so phrased as not to affect in any way in any common law

rights, or any other statutory rights of action a person may have.

Clauses 273 and 297 contain the safe harbour provisions that Miss AU referred to.
They basically empower the SFC to make rules which create exceptions to the market
misconduct, civil and/or criminal provisions. So theoretically the power is wide enough to
enable the SFC to make a rule that exempts a particular conduct from the criminal provisions

but not from the civil provisions, and vice versa; or to create a safe harbour from both.

The SFC has to release the draft rules to the public to invite submissions, must
consult the Financial Secretary before it modifies the rules, taking into account the public
submissions and the rules that are subject to the usual vetting by LegCo. The only safe
harbour rule that is currently under active consideration is in relation to what is called e.g.
stabilization in an IPO. In overseas markets, in particular the US but also now in the UK, it
is common for the underwriter to undertake to stabilize the price of securities in the trading
period immediately after an IPO takes place, in order to make sure that the securities do not
fall artificially because there are just too many new holders who wish to make an instant
profit, or rise too quickly because there is an over-demand for the shares. There are very
detailed rules in the US and the UK as to the circumstances in which that stabilization is
permissible.  The UK is currently reviewing its rules, and the SFC is intending to come
forward with draft rules once the UK has refined its draft rulesin relation to stabilization.

That constitutes the end of the dua regime, but Part XIV aso goes on to create

some criminal offences that do not have an MMT counterpart. They are found in clause 292,
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which covers acts of fraud or deception involving securities or futures contracts. Basically
they prohibit a person from employing any device, scheme or artifice with intent to defraud or
deceive, or to engage in any course or practice of business which is fraudulent or deceptive, or
would operate as a fraud or deception. The reason they are not found in the market
misconduct tribunal regime as well as in the criminal regime is that it is an element of the
offence that it be engaged in a particular transaction; so it more in the nature of a one-on-one

fraud than a fraud that deceives, and conduct that misleads the market as awhole.

Clause 293 replicates the dissemination of false or misleading information
provision, but in relation to leverage foreign exchange contracts, and again the state of mind
Is that the person knows that, or is reckless or negligent as to whether the information is false

or misleading as to material facts, subject to the normal conduit defences.

Clause 294 prohibits a particular form of conduct found in relation to futures
markets, known in the trade as “bucketing”. Essentially what happensis: a person thinks
he is engaging in a futures contract that is going to take place on a proper Futures Exchange.
If the contracts take place on a proper Futures Exchange two things apply. One is that the
price of that contract will be set by market forces, and reflect supply and demand in the
market asawhole. The second is that he will end up with a contract with the clearing house,
so he does not have counter-party risk other than clearing house counter-party risk. In
bucketing, basically the person with whom he is dealing takes the bet, so that his counter-
party is the person with whom he is dealing, not with the clearing house; nor is the price
necessarily set by a market, so that he is in a much worse position than he believes himself to

bein.

The elements of the offence are spelt out in clause 294: “A person shal not
represent to another person that he has on his behalf dealt in, facilitated, or arranged for
dealing in a futures contract on a recognized futures market when he has not in fact so dealt,
facilitated or arranged”. It is a defence for the person accused of bucketing to prove that up

to and including the time he made the representation, he acted in good faith and did not know,
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and could not reasonably have known, that he had in fact not executed it on a recognized
exchange’. So in fact if he genuingly believes he has passed the order to a recognized
market, but for some reason something has gone wrong and it has not been executed there, the

person will not have committed the offence. That concludes the bucketing provisions.

Miss AU has referred to most of the market comments. | will just check to make
sure that we have covered everything. Onething | have already adverted to is that the group
of investment bankers was quite concerned that the market misconduct provisions might
outlaw legitimate business conduct such as price stabilization. | have already mentioned that
price stabilization in IPOs is intended to be the subject of a safe harbour rule. Index
arbitrage, program trading and so on:  we believe, after considerable study — and particularly
after clarifying that there must be a state of mind amounting to intention or recklessness — that
legitimate commercial conduct such as arbitrage and program trading will not be caught. We
have carefully examined the experience in the Australian market, which is very active in these
respects, and found no evidence that that conduct has been significantly impacted at all by the

Australian laws, which have been in force for the last 20 years.

There was also concern about, in the White Bill, what is now the disclosure of false
and misleading information provision, which was originally an offence of strict liability with
a defence of due diligence. We have now turned that around so the onus of proof of
negligence is on the prosecution, and we believe that negligence is the appropriate standard in
that situation. There is no negligence standard as such in the UK. There is no negligence
standard as such in the US, but the US civil litigation tends to have a very strong deterrent
effect on negligent misconduct. Negligence has, however, been criminalized in Australia,
Malaysia and Singapore, and we feel that Hong Kong should have market standards at least as

high as those markets.

Another public comment that was made is that mortgagees and pledgees, such as
banks who take shares in a listed corporation as security, should be free to sell those sharesin

the knowledge of a default, even though the default would be price-sensitive information were
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it generally known. We have carefully considered that, and we believe that it is a classic
insider dealing situation where the bank is in fact taking advantage of privileged information
at the expense of other market users, and consistently with the theory underlining the insider

dealing provisions, the conduct should remain unlawful.

Another comment that was made, and it has some force, is that the provisions are
overlapping. Some forms of market misconduct will fall under more than one provision, and
that is quitetrue. Itisalso truein relation to the UK code on market abuse, and the US and
Australian law. It is better, we feel, to spell out all the things that are prohibited, so that the
market is left in no uncertainty, even if that means certain conduct may be prohibited more
than once, than to leave gaps. We have also made some minor technical amendments to the
provisions on stock market manipulation. There was concern that those provisions applied
in the White Bill to one transaction only. We have now made it clear that they need to apply

to only two or more transactions.

There was concern that the onus of proof in relation to wash sales and matched
orders is placed on the defendant. As | hope | have explained, we believe that wash sales
and matched orders are so extraordinary that they require explanation, and the person who is
best placed to explain why he did not intend to give a false or misleading appearance of
trading to the market is the person who engaged in the conduct.

That brings me to the end of the provisions.
F/E -

BRI EEM A - M A T “market misconduct” BJFIR - 1E
HLK H “market abuse” - fEE K A “market manipulations” - A] 75 i & i ("
Kol 2 FEHARNFEREECEEE2?HRXEMESHSERFEONT

iR » 27 FHimplications?
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

We have a consensus as to what we should prohibit, and all mgjor jurisdictions, and
in fact many minor jurisdictions, now prohibit insider dealing and market manipulation. The
reason for the choice of the term “market misconduct “ was that we needed something that
covered both insider dealing and market manipulation, so we could not just talk about market
manipulation. The choice essentially was then between “market abuse” and “market
misconduct”. We chose, rightly or wrongly, to go for the less emotionally-loaded term
“misconduct” rather than the term that we saw as being somewhat emotionally-loaded,

“abuse”.

It is probably fair to say that some of the conduct we are making unlawful is
considered by more market players in Hong Kong to be acceptable than in, say, the UK,

which is a much more developed market. Rather than throw around somewhat pejorative-
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sounding words, we thought we will make it unlawful, but we will use an emotionally

unloaded term, if possible.

ZHE -
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| will just pick up on two points. One is the last point. It is easy to envisage
scenarios which could be pleaded under both clauses 208 and 272, in relation to false and
misleading information. It is not so easy to construct scenarios which would fall under one,
and could not at least be argued to fall under the other. However, one of the procedural
differences between thetwo is.  if you go under clause 272 you can use MMT evidence. If
you go under clause 208 you cannot. Clause 208 has carve-outs for information. It also
falls within section 107 and section 40 of the Companies Ordinance. Clause 272 does not.
So thereisan overlap. There are some scenarios where you would plead both sections, or |
would plead both sections. Whether 1 would plead them further or in the alternative is
something | would need to wait for the DOJ paper to know. | understand that a paper is
being prepared on the gaps and overlaps, and that situation. There is some overlapping in
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the factua scenario.

Secondly, as | understand the main distinction between the civil and criminal
regime, the elements of the offences, for want of a better word, are meant to be identical; and
| believe that is the case when the drafting is carefully analyzed. The differenceis purely in
terms of the admissibility of evidence and the burden of proof. When we are undertaking a
criminal prosecution we are under the strict rules of admissibility, and the burden of proof is

“beyond reasonable doubt”.

In the MMT it is express as being the civil standard of proof. In practice, the
Insider Dealing Tribunal has applied what is called the high civil standard of proof, where
there must be proof to a fair degree of satisfaction. | do not have anything to add on the
logistical problems of the SFAT and the MMT, but historically an Insider Dealing Tribunal
has found that one case fully occupied it for quite a considerable period of time. Were that
to be the case in future, it would interfere with the rights that we are hoping to give appellants
to aquick hearing, if they are appealing an SFC decision, because they would have to wait in

the queue.

rEHHER -

LR - WA Mr DICKENSE 5 = R EATRE (% - M2 B/ FERE
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

In relation to the first point made by the Honourable Member, the civil rights of
action for damages are al in the Court of First Instance. So the MMT proceeding is itself
purely about whether someone has committed market misconduct and whether they ought to
be sanctioned. If you therefore were damaged by false or misleading information in the
marketplace, you have a number of choices. You can bring an action under — let us assume
the right sort of facts — 208 and/or 272, irrespective of whether the market misconduct
tribunal has been convened. You can wait to see if a market misconduct tribunal is being
convened, because if oneis, and it finds the market misconduct, it is going to assist you with
your evidence in your civil case. That is an argument bringing it under 272. But the actua
action for damagesisnot inthe MMT itself. Itisinthe Court of First Instance. | think that
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IS point number one.

The chief differences between schedule 7 and schedule 8, so far as | am
concerned —and | stand to be corrected by my colleagues — are that the machinery provisions
are much the same. The Chief Executive appoints a judge; the Chief Executive appoints
panel members; there is provision for temporary members and so on.  But it is when you
get down to around about clause 14 of schedule 8 that we come in to what | think of as the
natural justice provision, where the Financial Secretary, when he institutes proceedings, has to
provide a written statement under which he sets out the particular provisions by reference to
which a person appears to have perpetrated misconduct, and brief particulars sufficient to
disclose reasonable information concerning the nature and essential elements of the

misconduct.

Unlike an appeal, where the appellant puts up his appeal and the SFAT can then
confirm, vary or modify, thisis a constrained proceeding. When you go through the clauses,
as other people are identified who may be the subject of an adverse finding, thereis a similar
procedure for them. So there is this natural justice set of provisionsin clauses 14 through to
19, which make sure that people are put on notice of, the case they have to answer etc. That

isstating it very broadly.

Clause 20 sets out the particular role of the presenting officer who is not found in
the SFAT. The SFAT essentially works with an appellant and a respondent, but here there is
this person called the presenting officer who has particular duties to present the evidence to
thetribunal. That isadifference between the two.

The sittings procedures are similar, but it is specifically provided that the MMT
“shall sit in public unless it determine in the interests of justice a sitting, or part thereof, shall
not be held in public”, and | am told it is the same as the SFAT.  The preliminary conferences
and consent orders are not dissimilar. They are the same. The chairman as sole member is

the same, and the privileges and immunity provision is the same. So it essentially relates to
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities

and Futures Commission:

The answer is that amongst the developed jurisdictions the IDT and
therefore the MMT are unique or precedent-setting. | am advised on my right
that the market abuse provisions will operate in a similar way in the UK, but
they are not yet up. They are to some extent drawn on the Hong Kong
experience, but the tribunal is different. So the IDT has been a uniquely

Hong Kong institution so far as developed markets are concerned.

What has happened in this Bill is that the role of the presenting officer
has been made a lot clearer, so the proceedings are, for want of a better
expression, less inquisitorial and more adversarial. But they are still not
party-party in the sense that the SFAT is, which is a straight party-party fight.
The MMT has the role of finding out the facts, although it is envisaged that
that will happen through the presenting officer presenting to the tribunal such
available evidence, including any evidence which the tribunal requests, as

shall enable the tribunal to reach an informed decision. But yes; it is unique.

Hon Margaret NG:

Mr Chairman, | am a bit concerned about this uniqueness because |
understand that in one of the cases which went on for a very long time before
the Insider Dealing Tribunal, which subsequently went into appeal, there was
quite a lot of question about procedure, whether it had been fair and, | think,

some natural justice question. Because the MMT really makes up this
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procedure as it goes along, to some extent, and it sets its own standard, when
you say that now that the rules are improved, the role of the presenting officer
is made clear. | am sure part of it isin order to deal with those situations.
Could you describe more clearly and perhaps elaborate somewhat, the
procedure before, in the Insider Dealing Tribunal, and the new procedure or
role of the presenting officer that you are trying to introduce; and why you

think that will deal with the problem.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities

and Futures Commission:

| am compelled to take refuge in authority for two reasons. We have
been advised that we need to be very careful how we deal with that particular
question in light of the proceedings against the Insider Dealing Tribunal at the
moment, so if | may ask your indulgence, could we take that question in
writing and attempt to deal with this matter carefully rather than quickly and

orally?

In relation to the more general proposition, we did receive a
submission from the Hong Kong Bar Association basically saying they felt that
in the light of the new schedule and the greater detail in Part XIII about the
tribunal, and in the light of the Paragon decision, where the Court of Appeal
laid down some very firm guidelines as to what was and was not permissible in
an inquisitorial tribunal, they felt that there was sufficient guidance to prevent
a recurrence of the unfortunate situation that did arise in that case. But |
think it is probably best to deal with the detail in writing, because we need to

choose our words with considerable care.

Z/E -
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