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Hon Audrey EU Yuet-mee, SC, JP:

| would like to ask about clause 247(1).
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Hon Audrey EU Yuet-mee, SC, JP:

| have not made myself clear. Maybe | will try again. My question is: what is
the type or the area of evidence that clause 247 isdirected against? You are saying thereisa
body of evidence which is admissible, of course, in the MMT proceedings and used in the
MMT proceedings. However, this body of evidence is not admissible in any other civil or
criminal proceedings except as provided in clause 247(2), which is, for example, civil
proceedings arising under this Bill, or perjury. Clause 247 is obviously directed against a
certain body of evidence, not the entire body of evidence that isused inthe MMT proceedings.
So | am trying to understand what is the body or the nature of the evidence that this section is
directed against, which would be admissible in the MMT proceedings and admissible in
perjury proceedings, admissible in the civil claims arising under the Bill, but not admissiblein

any other criminal or civil proceedings. Do | make myself clear?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Self-incriminating statements is the obvious category, and that is what we are trying
to do. We are abrogating the privilege against self-incrimination in the MMT. We are
following that through into the civil proceedings under this part, and we are trying to limit it
in al criminal proceedings except for false statement ones. What we are trying to work out

iswhether we need to limit it in other civil proceedings or not. But asfar as we have got, we
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are still discussing that with DOJ as to exactly what the common law is in other civil
proceedings outside this part, once the privilege has been abrogated; and then we have to set
whether the policy should be that the privilege is restored for those other civil proceedings.
You remember the Honourable Margaret NG’s argument that the evidence only became

available for that bit. We have to work through that policy issue.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. That isthe other aspect.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Then we have to work through that policy issue. The other sorts of things it
happens to apply to are: hearsay — evidence that would not normally be admissible in civil
proceedings is admissible in MMT proceedings because they are not bound by the strict rules
of evidence. So you might be able to get into the clause 272 civil proceedings some

evidence that was not strictly admissible under the normal rules of civil litigation.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | understand that bit about self-incrimination, but it may be, of
course, difficult to draw a line around the evidence that comes in because of the abolition of
the privileges against self-incrimination in the MMT proceedings. That basicaly is part of
my question. How do you define a group of evidence which becomes admissible in the
MMT proceedings because of the abolition of the privilege against self-incrimination, which
therefore falls within clause 247, and would only be admissible for certain proceedings but

not admissible for other proceedings? That isone area— privilege against self-incrimination.

Y ou mentioned the evidence of the other nature, which is hearsay, but the hearsay
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rule has been really more or less abolished in civil proceedings anyway. | mean, thereis still

adiscretion.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Significantly eroded; yes.

Hon Audrey EU Yuet-mee, SC, JP:

Yes; but it has amost been abolished, so | do not know what other categories of
evidence you have in mind which would fall within clause 247. That is the initial policy
areathat you have got to first of all to determine. Then that has to be defined in clause 247.
Then your second policy question is:  once you define that body of evidence, then in which
type of proceedings would it be admissible and not admissible? Then you come to the

drafting aspect.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Okay. What we mainly had in mind was self-incrimination and the rules that go
with it — exposure to a fine, penalty and forfeiture in those circumstances, because otherwise
the evidence, it seems to me, would be admissible anyway, in most of these circumstances.
The whole of the policy thinking is focused around self-incrimination, and that is why you get

the specific mention in clause 247(2) about the false statement crimina proceedings.

In terms of the practicalities of atribunal hearing, we have not done this, and it was
not done under SIDO, which is where this section is drawn from. But you can simply
restrict the statements in relation to which the person actualy clams privilege before

answering the question, which is what we do in SFC inquiries. You only get the privilege if
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you assert the privilege; and that at least makes it easier in subsequent proceedings to know
what you are arguing about. We have not done that, but it is something we could take on
board to think through it.
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Miss AU King-chi, Deputy Secretary for Financial Services:

Could we use the information in the disciplinary action?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The answer is “It could be”, and the reason is that they are not civil or crimina
proceedings in the sense of this section. The Commission can take into account any relevant
material, and this would get them to fall under that category, but only for the purposes of
discipline.
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Hon Albert HO Chun-yan:

Y ou are satisfied that there is no question of self-incrimination?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

WEeéll, let me take it in steps.  The person has incriminated himself in the MMT.
That is the hypothesis. It cannot be used in a criminal trial, except for false statement, so
that does not matter. That is the theory. If he incriminates himself in front of us, then
remember that under our investigative powers they must answer the question, even if it
incriminates them. But they can claim privilege, and if they do so, it cannot be used in
criminal proceedings against them, but it can be used in disciplinary proceedings. That
brings this into line with the norma SFC investigation where we can ask a person, “Did you
do this crime?’, and in theory they have to say, “Privilege. Yes, | did this crime’, but we
cannot use that in the crimina prosecution. We can only use it in the disciplinary

proceedings.

Hon Albert HO Chun-yan:

| see. Sothatisinlinewiththe......

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

That isin line with our investigative powers, with our current practice.

e
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have conducted on similar provisions in the Securities and Futures Law to Members and that

negligent provisions are quite different.

Mr Mark DICKENS, Associate Director, Enforcement, Securities and Futures

Commission:

-11- Wednesday, 16 May 2001



© 00 N o g b~ W N P

W NN RNDNMNNDNDNRNNDNDRR P R B B B P R
S © © N o U AR W N PO © M N~ o o0~ w N PR O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000FRITX (B KHAEX ) ZEF

The very short answer is that neither the UK nor the United States criminalize
negligent mis-statement. Australia, Malaysia and Singapore do criminalize it, and in
Australia with the reverse onus of proof, so that the defendant has to show he exercised
reasonable care. This is the provision about which Professor Larry LANG was making all
the fuss — that we had reversed the onus of proof. The onus of proof used to be on the
defendant. In response to the submissions we received from Linklater’ s clients, we modified
the provisions so that the onus of proving negligence is now on the State, on the prosecution.
That said, the jurisdictions in our region do criminalize negligence. The UK and the US do

not criminalize negligence. That is the short answer to it.
EE
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The existing law is very limited. It only applies to statements made for the
purpose of inducing sales. So it is only downward statements, not upward statements, that
are caught. Thetest thereis negligence. Most of the situations we come across, where the
market is harmed, the situation is where someone talks a stock up, for want of a better word.
| think you need to read the operation of the section in context. If you say that you are not

taking any responsibility and you are not sure whether the information is true or false, or that
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it is a market rumour, the statement is that it is a rumour, and if that statement is not false,

there will not be a problem, even if the content of the rumour isfalse, for example.

What is negligence will depend on the particular position of the person making the
statement. If it isin a stockbroker’s research with the letterhead on, and it is meant to be a
careful analysis of the company, then a certain standard of due care will be expected. If he
falls below that standard he will be negligent. If a person is doorstopped by a journalist and
answers a question obvioudly in an off-the-cuff situation, the duty of care is much lower, so it

is much, much harder to establish negligence.

The net is not as wide as it looks. There are other factorsin US and UK law that
discourage negligent statements that do not operate in Hong Kong. In the US there is very
strict civil liability because of the ease of bringing class actions and actions for damages. In
the UK it can be dealt with under the code on market abuse, and in theory, while it is not
criminal, there can be unlimited fines for such conduct. As | say, the code of market abuse

isstill in the process of being formulated.

Yes, we are following the regional practice rather than reading international
markets. No, | do not think it will discourage investors. It certainly has not discouraged
large investors in Australia or in Singapore. In Malaysia the investors have been

discouraged but not by the law; simply by the state of the market.
K

I EH268 N B E RIS v FE L2006 AR I E R - B R
REBREEREZEARMOHEZSENRER - 52681 H ZHME -

1R 2 16 {56 2 5 B0 PEL W 7F A -

HEEREREEREFEEX L -
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13 JF material effect asto the price- £ W L it - E2EHERE T E
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WEH BHENEHEEEREZ HE? SR IEHEEMNER A EZfdse
or misleading as to material factfif ] LL 1 o B G2 ER - AR F A AN E B £ A Y
BEER - ERA R IJTE A FawiE B RHE & material - {H 38 JEH B 7R B KL 25 290
(EOREIE oY I Sl

HEEEREIEREREXL -

BHFHEREE  ERZOE S ETNHE  IHEERE
ko R - & B EEE RO T OERIIEA - REEERE LG ETHB R E
FEZNER - ZEXETH - SRERATFEEMAETRS - WHERE
EHEEERER  MIEENRERE -MERTZER - Bk - EXMA—-H%E
EAERMER  HEMAFRNMREERNS » FREZNENLE R
DEBENER - LR EBERARNTEE - REERERN - EX KA
U -EHEMEREZENEN  HREMS » ZFEHLEGHLFAN
e SR E S H P 28 - A ATMr DICKENS... ..

1l

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Miss AU has correctly described the policy of the section. It is only meant to
apply to statements that are false or misleading as to a factor that will be price-sensitive, and
that is what | have always taken “material fact” to mean. So in your particular example,
while the educational qualifications of a member of the board of directors may be interesting,

they would be material to the price only in very exceptional circumstances.

You can envisage a very small dotcom, for example, where the technical
qualifications of the board might be the most important asset that that company has, and there
it would be material. If, on the other hand, it is someone sitting on a board of a very large
property company, it would not make much difference. | think, again, materiality is from

context, but the policy is that definitely it should only be materiality as to price sensitivity. |
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do not purport to be Law Draftsman, but that is how | read this provision, and that is what the

policy is meant to be.
R EFZRERBERFHXL -

WA EMIEMT -

EE

1Y o
R EFZREREBERFHXL -

i e 38 ik S B R I B Corporations Lawd|E 5 $2 30T » 55 1% th 2 1 A
o AR P 2 2 A9BSR B AR - 1 5 75 22 FF material factiil {5 4% £ $# #Y &5 -
HAT AT LB AERTIE » AT E R TR ( A5 & ) RXHEE  E2F
TAEHEHR - A > IAMFHEE T HETREE -

Chairman:

Yes, please.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think | also share some of your concern about criminalizing
negligent conduct. | mean, although the argument is that clause 290 only creates an offence
when the information is likely to induce another person to subscribe, of course in the end you
are applying an objective standard, whether a reasonable person would think that the

information is likely to induce. So you do not normally slap crimina sanctions on

somebody who is negligent, and did not realize that he was inducing another person to
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subscribe; but then on an objective standard, it did induce another person to subscribe for
securities and so on,. Normally if you do criminalize negligent conduct it would be very
gross negligence, but this is not required by clause 290. You do not need very gross

negligence.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Y ou need to consider that in the content of the statement, not to the disclosure.

Hon Audrey EU Yuet-mee, SC, JP:

Y es; of course.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

If that is what you are saying, | think we are agreed as to policy, and we have to

examine the drafting.

e

HEMH  SREREROESRMN - KA E AR RS B ET
RAygE LR 2 £ —EEEF > QFEFSRsNEREEE B AFRE
B TG EKNE - B S EREM  MEAEBREHEEERRIRE
B SRENRD  MZAEFEERFEETREET  GRERFEE
L EM ] DU BIMMTRYSE (F - 568 B RE %0 2 H T 55t 0 2 ol = 7 3k DA
G AEEEREE - ZREgE ERERE LIRS - AR5
BEMNT R  HEZR ST Kb QSR BEAYE 7 - 3R K BUF 88 B
g AR D A R SR R - R AR EMEETAEE - A B (E
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EHREGETERE  MEREMMTEHE © 5B A Ll iz A R
A BAFRMMTEH R - WATELONE BN SGEETRE LR EHE
BHAEMALIROM ERE  HEA&RERZ AR AT - H R BT aGE
EOHZAREMERZE BRI ESEREZXZEMMTEH - A
At EFZF I ERREH K - FEHBUFZ2GEOHBEEROER 2

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

WEell, yes, but it goes with the turf. We cannot have double jeopardy. We are
going to have to make a decision based on the evidence and the public interest criterion. We
do not make the decision. SOJ makes the decision as to whether there should be a criminal
prosecution. If the decision is that there cannot be, then al we have left is the MMT, and
that is where the matter will be heard and dealt with. If it is a trivial matter we can bring a

summary prosecution, if we have sufficient evidence.

It is not as easy as people think to prove negligence, by the way. You do have to
establish that the person did not do what they should have done to check the accuracy of the
statement, and what they should have done s, as | said, going to vary according to the context,
whether they are holding themselves out as an expert or they are someone who was

doorstopped by a TV camera and microphone shoved in their face, and asked a question.
The overlap between Parts X111 and X1V is something we have already dealt with.

We have a choice of two routes. It is not fair to the defendant that he have to undergo

double jeopardy, so we have to get that choice right at the outset.

R

HiE HAMREE ?
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H 10 H # H #9 2 # (CB(1)1224/00-01 % = {f ) & 3 H “Fase or misleading
information” # K ZH T » 2 F| A H 290 AV E R o % IEE N B2 F > “For
example, where a listed company has issued an announcement, actions might be brought
against al the professional advisersto the company who were in any way involved” -

BN TG G K5 290 1y L E M 2 52 J8 b g 38 B & B0 T
ETﬁ%a:IﬁbJ\i%%Jvulnerable Hﬁf’sfz‘éﬂﬂzﬁﬁ E‘?ﬁ%%ﬁ%ﬁ&ﬁz
JfF 5L professional advisers i @ i B — & - 9% 3% 38 Br & s T B R 3% R SUHI H
TE o 15 28 ¥ 8 ¥ professional advisers? ﬁiﬂﬁ?ﬁ%ﬁéﬂqﬁﬂ7ﬁ|§lkiﬁ;’ﬁﬁ - Y

MR ERXESwEEEANL?

ll[l
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The answer is both “yes’ and “no”. If you are a professional adviser and you are
concerned in the disclosure and circulation, etc, of price-sensitive information, and you are
negligent, and it is fair, just and reasonable for you to be liable for that negligence, then you
will be liable. But you have not only got to be negligent; you have got to fit within this fair,
just and reasonable thing which is meant to import what | used to call “the duty of care’,
which is found in clauses 272 and 296. They're talking about the potential for multiple
liability and civil lawsuits. We are talking about civil litigation. They know very well we

would never be prosecuted.

Hon Audrey EU Yuet-mee, SC, JP:

Mr DICKENS, clause 296- -

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:
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Clause 296(2).

Hon Audrey EU Yuet-mee, SC, JP:

Thisisinrelation to several claims. Doesit apply to criminal conduct ?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

No, it does not, but what Linklaters are talking about is multiple liability and civil
lawsuits against all these people, so | took it in the civil context.  But in the criminal context,
if they were concerned and they could be proved to be negligent beyond reasonable doubt,

then they would be liable to prosecution.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, sorry. Can | clarify this, because my understanding is that if you
apply the common law - and | think on the last occasion Mr BARR says the statutory liability
created, certainly under the last Part we were talking about is not meant to enlarge the
common law — because of Caparro and all these other cases, | thought the law is that if you
are a professional adviser, you are not normally taken to have assumed liability to the public

in terms of investors.

Could there therefore be a difference between the civil liability and the criminal
liability in respect of professional advisers, and in civil liability they are not normally taken to
have assumed liability, because it is not fair, just and reasonable?  But then in criminal
liability, because you have not included that particular provision, in fact you assume a higher

duty to alarger group of people under the criminal law, because of clause 290.

HEEHEREEREREXL -
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Yes and no. Negligence is not part of false information provisions. It has been
part of section 138 of the Securities Ordinance, but only in relation to a narrower class of
statements made for the purpose of inducing, and only for the purpose of inducing a sale, not
apurchase. But negligence is there, for example, and has been there for some time. The
reason for putting negligence here is unlike providing false information to the SFC, thisis a

form of misconduct which has victims, and the victims are the people who deal in the market.

If you negligently disclose false price-sensitive information to the market, people
trade on the basis of that, and they make losses. So it isnot like just misleading the SFC and
wasting its time while it tries to work out the real story. Thisis a market offence which has
identifiable victims who are misled by the information; and that is why we say it should be on
a higher standard of negligence, as it is in other regional jurisdictions. It is different from
just misleading the SFC.

Hon Albert HO Chun-yan:

My concern is that our lega policy in general termsis not to criminalize negligent
conduct, even in the context of giving statements for the benefit of the public. So you really
are creating a new type of offence which covers negligent conduct, and we have to be

extremely cautious. Unless we are satisfied that is the law in other comparable jurisdictions,
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otherwise we are starting something rather draconian in Hong Kong. Is there any necessity
to do so? Bear in mind, though, that there is no argument that reckless conduct, dishonest
conduct where you know the person who disseminates the information either knows or is
reckless as to the truth of the statement, and he would be found liable. But negligence is

something that really causes concern.

HEEREREEREFEEXL -

FUFEREHEFEFMZE - BFH A ERSCRRE-ETRE
e MEBRKEFREMN VM - 55— EHELIERAE LM AT &1 -
IEZ0Mr DICKENSHl A" $2 £ - B YN ~ Frins K B AP e iy ( BEZR % ) I #A
EHME - BRILZA - RER CREZF R ) IR A M OLAY R o B 2K B 5 B
EEPT AR A A E LR A RSO S B s ke HREME I
E—HEBRA ket LZHE - B2 ABNTENE - REMEES
WBER? EXEFEN - BHUATEHREERBN  SUOE BRI KRE
FHHREF - EER AR EY - ZEGHFEFRBAITBEET B - B S0
WEEAHE ? e  TEZBREABTSNER - H=" RHZ
WITHRI » FAUE—-FEFREMOEE - R —HEE > AROREEZS
Cf R % 2 AWM A Fr it - E 5 R AE R B RSO TE 2V B R B Y AR
g3 o AR H AR A H R E A W A | U e o B AN HE AV B ORE Y TR = L E I
2o BERMESGER B v A S AL AT i bk 3(F A R E R

ZEGHEHRFEZTENE AR EXRCITFRFEREEN
fiRsk - AIERETHFEINREOAEGWER - GTER B EESEMLR ? AR R
BRI EMBERELE B XEFNM 2 EEBERXAER » 265 HWEHR
hEkasmHEREBR ? E2BUFREEFBIHE -

WELC#K -

AIAEERN S N RENFRIEESEE B -

-28 - Wednesday, 16 May 2001



© 00O N O 0o B~ W N P

W NN NDNDNDNDNDNDRNDNDRERPRERPE B P P B P
S © ® N o 0 A W NP O © 0 N o 00 W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000FRITX (B KHAEX ) ZEF

K

HHE R E - - B - FEIA o 3L IE A [F & BUF $2 H 1Y
FTAEHEE - N EREEESD - BUFEES A B A L2 H =
ERBEGRE » PP EER I EZEANL -
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R EARE - EHTER - E BT 2F RN R B Y
( ANFEIE ) £z EBSCETH ... ... 5 3 Eugene or Mark, you do have to remind meiif |
am wrong, but in Australian Corporations Law, the power of provisions in their law, | think,

has put the onus of proof on the defendant.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Quite correct.

Miss AU King-chi, Deputy Secretary for Financial Services:

Not on the prosecution in the criminal rules, or on the presenting officer in the civil
rules. So we have indeed bent over backwards to address markets concerned about the
importance of assumed innocence at the beginning of a civil proceeding or a criminal trial, so
much so that in this Blue Bill provison we have clarified the mens rea element. By
clarifying the mens rea element we have de facto put it very clearly that the prosecution will
have 100 per cent responsibility to prove that that person had the intention to engage in this
kind of misconduct. So by putting the onus of proof clearly on the prosecution, we have
made life for the prosecutor much more difficult — much more difficult — especially for this

kind of white collar crime.
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Hon Albert HO Chun-yan:

That is the genera rule. The burden is aways on the prosecution. There is

nothing special about it.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Not in some other jurisdictions.

Hon Albert HO Chun-yan:

| think it would make a lot of differenceif you could provide a defence available to

the accused who can establish honestly a good defence to this prosecution. So this burden

has shifted to the defendant, once false information is proven.

K

B A A3 & B M o S D R RS 290(1) (c) (i) 5k AT 55 49

negligence ?

HEEHEREEREFEEX L -

A8 MM 22 B B AR Al R

R

B ] 5 31 8 — L2 ] 5 2

-30- Wednesday, 16 May 2001



© 00 N O O b~ W N R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000FRITX (B KHAEX ) ZEF

WELC#S -

b {5 1] 2 — L i - e

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Do you want them taken from actual case study, or do you want some hypotheticals?

We can come back with case studies.

We will have to take the names out, but we can do that.

Chairman:

Yes. | would be very pleased. You can cross the names out but have some

examples so that we as legidlators can really understand the SFC needs such power to - -

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Everyone can generate their own hypotheticals, but we will try and bring back some

case studies.

Chairman:

Good.

WELC#K -

R ek B AT R AR EE - HROERI AR R - EEWIEN
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B JEF 7 1R €7 1 538 B 05 U - B35 Mr DICKENSH#Z 2 — T What would

be the position of the journalist under this provision?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The problem with this is that it is all very context-specific, but it depends very
much on what the journalist says. If the journalist reports that the director of the company
has said something is going to happen, then the journalist is al right because it is true that the
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director said it. What the director said may not true. If the journalist reports that thereis a
rumour that something may happen, and there is such a rumour, then that is a true statement
as well, although the rumour itself may not be true.  So in both those situations the journalist

is protected.

If the journalist says “I have reason to believe’, and he does not have reason to
believe, “that this stock is going to go up because they’'re about to find gold in Outer
Mongolia® or something, or “They’ve got a super computer project with the Mongolians’,
and that is not true, and he has no reasonable basis for that belief whatsoever, then if he said it
asif it were true, without attributing it to anyone else, then he would possibly have a problem
under this provision, if he did not have any reasonable basis for that statement. Most
journalists do, and most of what journalists do is report what other people tell them; and
because it is what other people tell them, the journalist is reporting a true fact, the true fact

that Mark Dickens said such-and-such. Mark Dickens may have a problem.

Hon Albert HO Chun-yan:

Yes. Leave aside the writer, you know, or the author for the time being. How
about the editor? Would the editor be faced with the situation that he had to check virtually

every article?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

My answer is “No”, because the articles themselves al include those sorts of
statements. The editor might consider it prudent to lay down a policy for his financia
journalists on how they should report stories, but that would be a mere matter of prudence.
It is certainly not required by this law. The individual stories themselves: as | say, if they
attribute the statements to other people, then that is going to take them outside this clause,

although the other people may find themselves inside this clause.
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Hon Albert HO Chun-yan:

Y es, but the publisher or the editor is aso, under the law, in fact a party publishing
the statement, technically speaking. So if the statement is found to be untrue or isfalsein a
material extent, one can say that if the editor has spent some time to find out whether or not
the statement is true or false, the matter should have been avoided. All the mistakes should
have been avoided. Hence the editor is eventualy found to be negligent. Would he be

caught?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| am saying it is unlikely. If he were found to be negligent, then he would be
caught. What | am saying is that because of the way most newspapers report the news,
attributing statements about companies to other people or to rumour, rather than asserting
them, they do not normally fall within this section to start with. But if a newspaper were to
do a story, an analytical piece, say, on a particular company, and were to just recite a whole
list of facts without attributing them to people, and the facts were false and they had not taken
due care to check them, then there would be that sort of liability if the information were price-

sensitive. Yes.

Hon Albert HO Chun-yan:

So you impose duty on the editor to check — as ssmple as that? — the accuracy of

statements - -

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:
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Y es; the editor or the columnist.

Hon Albert HO Chun-yan:

- - complained of, in al these articles or columns.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

To check that reasonable care had been taken; yes.

Hon Albert HO Chun-yan:

With reasonable care?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Yes.
FE -
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Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, just now | think Mr DICKENS mentioned clause 296, which is civil

liability for contravention of this Part, and in particular he mentioned sub-clause (2). | just
wanted to ask whether, when compared to clause 208(3), which also deals with civil liability -

Chairman:

Audrey, can you repeat the clause? Clause 2967?
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Hon Audrey EU Yuet-mee, SC, JP:

Yes. Clause 296(2) provides a limitation in respect of civil liability. That is:
“No person shall be liable to pay compensation unless it is fair, just and reasonable in the
circumstances of the case that he should be so liable”. | just want to compare this to clause
208, which is aso civil liability for fase or misleading public communications concerning
securities and futures contracts. Under clause 208(3), which has a sort of similar
qualification, there are actually two parts.  Sub-clause (3)(a) has an additional part, which is
that he is not liable unless he has assumed responsibility with respect to the other persons in
connection with the relevant communications’, or “(b)” — that part, that it is "fair, just and
reasonable” is similar to clause 296(2). | just want to ask whether the two qualifications are
meant to be parallel. If so, then why is sub-clause (3)(a) missing in clause 296(2)? Isthere
any particular reason, other than historical? | think that sub-clause (3)(a) was added because
of some comments from the Bar Association, but having considered that particular comment,
whether the two qualifications and the two sections are meant to be parallel and consistent,
whether there is any particular reason to have the additional qualification only in clause
208(3), but not in clause 296(2).

Thank you, Mr Chairman.
HEERGFEREBEEXL -
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Mr DICKENS - Whether we have invoked the previous stock market manipulation

provisions ?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The predecessor has been invoked before. We have had a number of minor
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prosecutions, summary prosecutions, in the last few years, for very obvious false trading
offences. The reason we are asking for this - most of Parts XI1I and X1V, the new market
manipulation provisions - is that the existing provisions are not very efficacious. They do
not work in the sorts of situations that Mr HO is referring to, and we need these provisions to

plug the loophole.

However, every so often we do get something which we can squeeze into the
existing words of section 135 of the Securities Ordinance. We do minor prosecutions, and
you will notice some of the submissions complain that the penalties are too low. That is
because the prosecutions are taken in the Magistrates Court. But 291 has not previously
existed in Hong Kong. It existsin Australia and it draws on the United States law. It has
been used in quite big cases there. The biggest was the Namoura case, which was a cross-
market manipulation case involving the whole of the futures and securities markets at the
close, to influence the price of a futures contract. We do not have anything in existing law
that isthat strong. That iswhy we are asking for more teeth.

WELC#S -

U A & & 3 2 - H0E A2 o 28 B IR U O i A R TR O AT A
SR — LB\ B o B B A0 ] ] DUE H R E R ST 7

K
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

None of thishindsthe State. None of this binds the government.
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Hon Albert HO Chun-yan:

None of this binds the government.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

That isthe normal test. We can give you examples. We will probably take most
of them from the Australian case law because it is less controversial, but we can give you

examples.

Hon Albert HO Chun-yan:

How are the existing loopholes closed? What are the improvements?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

There are so many that it is very hard to list them al out, but if I can direct your
attention — | hope you have a copy — to section 135 of the Securities Ordinance, it has a very
limited definition of what constitutes creating a false market. So it is sales and purchases
transacted by persons acting in collaboration with each other — and here comes the hard bit —
for the purpose of securing a market price that is not justified either by the assets of the

corporation or by the profits of the corporation.

You have to prove not only that they moved the market price from where the
market price would have been, but that it is a wrong price by reference to some criteria of
their value.  Frankly, that is impossible, so that provision is never used. “...or the market
price is raised, depressed, hedged or stabilized by means of any act which has the effect of
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preventing or inhibiting the free negotiation of market prices for purchase or sales of the
securities, or...” — and this one we have kept but have widened it a bit — “the employment of

any fictitious transaction or device or any other form of deception or contrivance”.

If you look at preventing or inhibiting a free negotiation, it might apply to some of
the things that we now mention in clause 291, and in the other provisions in clause 287. It
does not apply to al of them because you need this concept; you have to prove a prevention
or inhibition, not just that the free market was distorted, but that negotiation was prevented or
inhibited.

If you go to (c), which is probably your best bet, you need to prove that there was a
fictitious transaction or aform of deception or contrivance. So you have quite a strong mens
rea element. Now, as| say, we have kept “fictitious transaction” and “artificial transaction”,
but we have added all the Australian provisions, to try and plug the loopholes. Also in
section 135 of the Securities Ordinance there is our old friend, the purchase or sale which
involves no change in beneficial ownership. We have got that concept here, although we
have widened it abit. Itisessentially the wash sale.

Then we have got our friend — we have made it a lot longer in the new Bill —
“circulation or dissemination of information to the effect that the price of securities will rise
or fall because of the market operations of one or more persons, which are prohibited”. But
because we have prohibited much more in this Bill, that has a much wider effect in this Bill,

whereas al you have in the Securities Ordinance is section 135.

Then you have something we have picked up again, which is the prohibition of
“...device, scheme, artifice to defraud a person in a securities transaction”. We have kept
that pretty much, but it is not about market-wide conduct. It is about a particular fraud of a
particular person in a particular transaction. Thereis athing in section 137 of the Securities
Ordinance that was meant to prevent market rigging, but it does not quite work. We can

give you a paper on this, but basically none of the existing law works terribly well.
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Hon Albert HO Chun-yan:
Just take a concrete example. Suppose | sell short a number of futures contracts.
Then shortly after that | immediately sell a large volume of blue chips, with a view to push

down the futuresindex. Now, would that by itself constitute a market manipulation?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Not under the existing law.
Hon Albert HO Chun-yan:

Not under the existing law? But how about under clause 291? It is purely that
the sale of the blue chips is with a view to push down the futures index. It is as ssimple as
that. Suppose there is a meeting amongst directors showing the consensus that we sell all
the existing stocks with a view to pushing down the futures index. Then the evidence is

clear.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Then you are caught under the Bill.

Hon Albert HO Chun-yan:

It is caught?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures
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Commission:

Yes. | am referred to clauses 287(3) and 287(4), but we could probably get it in
one or two of the other provisions as well; but definitely those apply. “A person shall not
take part in...” etc, etc, “one or more transactions with the intention that, or being reckless as
to whether it or they has or have, or are likely to have, the effect of creating an artificial

price’.
THE

B A] 75 45 B B - 25 29116 2% & HY ¥R “in Hong Kong™ /Y =7 R » 211 5 —
N L WIEEREIEHEFET R - HlAE & Internet tradingsl 21 75 0] ¥ 5 #t 38
s ZEANLETXE2LUGEMHAE 2
WELCZS -

ia FH 1T R 1R % IF % /& 1F overseas(E HH 1Y -
B EREREFEFXL -

HEHRGOLEREIEME - Bt £ TS ELEETRE WEREBKEK
M F M R O 0 A Ws B LAt i 57 - H[I*in Hong Kong or elsewhere” i
TR - it 2t EimEM A LEWMEM AEHEEWT B - EHERE
FREETEREOHERTEREESTMELRD -

K

{H 58 29115 i & H ] BH“in Hong Kong or elsewhere” » ™ =] B “in Hong
Kong” » ¥} 18 2
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£ Mr DICKENSEY Mr GOYNE(F Hi [=] i Bif - 78 3k 5t 17 B 5 ith i B & = 12
ZHEBRMNNEPIR  WERAEEAFRIZE MEREZESARZER  F—
WM AR A RERLTEER - Rl - EENBERMNSE - ERF
BEIHHSALOERE ML ETEEE HEABIEZAMIL - B2 W& X
BANFE Z g o P PEAA BE B 2R SR & 2 B Ak 7 BB AT A B B G Y A BE R
M & R LR BE Ml N ETT R B FRAT OB ST » £ » 2 8 R EFRE
HERMALEBGEMAETRS BEAARAFEHEHERN 2 ERBROE
PLT - 281 EFE > ARREREII R BEREAEREN > &R
T REEVEREREERY  SEEWAER AL EERD B MAETR
ZyessrHP AT  EEBE > BROAIEXRHTEERSBIEZAREIML -
ENEAETHBNRR  ERHTEGEMET RGN AN L L0EEET
(R (SRORGAEURE

EREE B WA e 8 R H G UE XX T By ZE R - 55 i Mr DICKENSEL
Mr GOYNEHR K5 H 1% 1 & ¥ r] DU 7t 2 & B 5 E 57 538 N A B 01 8y B A

KL SR -

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Both examples you give, Mr WU, come from Division 4 of Part XIV. Division 4
of Part X1V is the bit that are not based on the Australian law. Up until Division 4, Parts
X1 and XIV work in parallel. For every provision in Part X1l there is a provision in Part
X1V. Those are what we call the market misconduct defences, and they are the things that
the MMT can do, or the criminal courts can do. When you get to Division 4, it is purely

criminal jurisdiction. Thereisno MMT and there isno direct Australian equivalent either.

To take the first one you raised, clause 293 is about leverage foreign exchange
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contracts. Australia does not have provisions about leverage foreign exchange contracts,
because it does not regulate them in that way. That said, | think you have a very fair point
about the insertion of negligence, because it is out of line with some of the other provisions,
and we can consider that clause 292 is not paralel to section 995 of the Austraian
Corporation Law. 995 is a general anti-misleading or deceptive conduct provision. It
prohibits misleading or deceptive conduct of any sort in the corporations and securities
industries base, and the futures industry. It isacivil provision which creates civil rights of

action, but not rights under the MMT or for criminal prosecution.

Clause 292 is about fraud in a transaction involving securities. So it is about a
particular fraud in a particular transaction, and it is a much, much harder thing to be guilty of
than it is to contravene section 995 of the Australian provision. Section 995 is a very broad
provision. It iswhat | call an ambulatory provision. It has been developed a lot by the
courts, because it covers any form of conduct which is misleading or deceptive at all. We
chose not to adopt that because it took us a lot wider than what we were looking at, which was
essentially market manipulation and insider dealing. It prohibits things like, for example,
brokers misleading their clients about anything. It prohibits corporations misleading the
public about anything. But it does not result in acriminal offenceat all. It is purely acivil

provision. Isthat correct?
HMEEEREEREFEX L -

F22 B IRBE A CFEZHEO ) ~ (AL HEA ) & ( HRE
A AMNE B E R G ) A BIREET R AVER ST ET 2 - B £% A9 55 B B AR B
At E -

MRS HA -
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AR - HERASAEMZESHEN  #REMEX 2N BEER

-52 - Wednesday, 16 May 2001

ymi

Bl il



© 0 N OO O b~ W N PP

W RN NN DNMNNNDNDNDRNDNERERPRP R R B B P P
S © 0O N o U AR W NP O O 00N OO0 Mw N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000FRITX (B KHAEX ) ZEF

RTAMERAE - SAEEWRENHERXHER > A FMFEAERE - 2R
Wl A4~ 32 F 7Y negligent” — 7 » B FHR N B AE S 293k 3 » HEH R 2 fRoCth ik
A “negligent” — 5 - B HIZKE - F200HREEH A TR - KOUEEE - HER
% fok SCE A “ negligent” — 5 » 5% R AN BL{E Division 4 3] - 3 A 7 55 H
T o

ﬁi‘lfﬁ

2R BEMEEXRGEE L P “atificia pricing” — § > H
Australian Lawilfl fiE & H 5 FHEE - ARG EELERAF - BFEHE
77 A AR R o R BT BE A R YN AH BA v O Y B A 1R 0 R S AR T A R
FE—hE s DEEERGXES — WM HREEM AR > IR &
EMER ? BREREOFEEEZE - BHEE R DU (58 & ff it 3
12 % 2

;L

HEEEREIEREREX L -

PR 8 il A S Al T -

EBRYEZEEREERFHKL -

R BUG & FAE ST - (B A E R — 8 w2 R 2B BN A B % B

25 99915 - B AR B ok ST M £% A “ negligent” — %= » {H 5% {5k SC #k A “ ought reasonably
to have known” 5% “ does not care” 1] & E °

-
REMEE -
FEMEE -

|

E4 EN

-53- Wednesday, 16 May 2001



© 00 N O 0o B~ W N P

W NN RNDNDNNDNDNNDNTIERIERIEPR R R P B P P
SO © ® N o 00 B W NP O © 00N OO0 M W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000FRITX (B KHAEX ) ZEF

L B Linklatersiz 37 £ & & G W (5 7 - & B 52 2] — 2 Al 05 2%
po BRI - bR T EEFMEHEEN - M2t KHERE S
B REHE DERIRHME? ZTEg RS AT EVFUeR NI E 2 It
S WAHAEBIF REETHEZE T LR EEFEEAME » W#E%E
BHRMEE - BFESITEEMRERA WZE & #H X - DUEEZE R
Fit 42 H AU R RE R 2 20 R mT DLRYEE - 37 2 BUR (£ 5 K& &k it 7% 15 R (F H El
- BEZEGHEREFTEMRREEHREEENH -

Linklatersft {5 7 42 H 2 f) B8 - 28 B2k &t - B X false trading 7 1 -
Linklatersfi %1 associated companies,Z [i] 5& 75 1 #8 34 » {7 3 [id] 7] 743 57 B 38 FE 1R I
52 H B R SCRY RS - B BR priceriggingT il - A EE R - AR A BN G
EEGERMAE  ZFEALAEGREEE TS AETR - R M A
E 5k 55 29015k S 17 5 & - bR 58 290 41 » BUHT ] 75 g a8 2L R R F [ e 2

HEEEREIEREREXL -

F - $EEMr DICKENSER £ {7 3 #ffl fiff 5% Linklatersfy 7 #2 22 /Y {8 £ -
WM e > BEREB AN —&K - & 5Bl Linklaters— B #1775 £ X 1Y
afam o BANRMMLAEmEHNZEER MM THRMERE - E5E
(UL - /2 Linklatersgh {6 1 5 <58 /@y & 47 - JR B At AM 58 F 8% T A 4 78 #Y 5 ST
BHER o B8 58 tresdue points - | would like to ask Mark to walk us through.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

There are a lot of points, but to start on page 2 at false trading. The first point is
that they are concerned that if a person intentionally does something which, in the view of a
tribunal or court, has the result of misleading the market, he would be guilty of false trading,

even though he did not intend, and was not reckless, as to whether this conduct created a false
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or misleading appearance. We have no disagreement with Linklaters on what the policy of
the provision should be. In other words, we think that he should intend or be reckless as to
whether his conduct creates a false and misleading appearance. It is a question of whether
the drafting achievesthat. Our view isthat it does, but we will re-examine it, because we do

not disagree on the policy.

The next point raised by Linklaters on page 2 is clause 265(5), which deems certain
transactions to congtitute false trading, subject to establishing a defence that it was not, for a
certain purpose. One of the examples they cite is that the clause, read literaly, would
prohibit off-market transfers of securities from a company to an associated company, which
occur very regularly and have no market impact whatever. We agree totally that off-market
transfers occur very regularly. We agree they have no market impact whatever. We agree
they should not be caught. It may be that we need to refine the drafting to refer to
transactions on, or reported to, a market. Maybe we do not. We need to look at the

drafting, but we have no policy disagreement.

In the third dot point in that paragraph, they talk about a large securities firm in
effect hitting its own orders. That happens because they are operating behind Chinese walls
and the two parts of the firm are operating without reference to each other. So one part of
the firm is buying; one part of thefirmisselling. We are prepared to look at that further, but
my initial reaction is that they could make out a defence that none of their purposes was a
prohibited purpose. If | could just turn to clause 265, the defence is on page C2053 in
subsection (6): “A person shall not be regarded as having engaged in market
misconduct...... if he establishes that the purpose for which he committed the act was not, or
where there was more than one purpose, the purpose for which he committed the act did not
include the purpose of creating a false or misleading appearance of active trading in

securities.”

We think in a Chinese wall situation that defence could be made out very easily

because we do not have a purpose. One part of the firm has a purpose of buying; one part of
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the firm has a purpose of selling, and there is no purpose at al of affecting the market one
way or another. We have not had time to, but we are prepared to discuss with Linklaters
why they do not think that defence works, and no one is trying to catch things on Chinese
wall transactions. So again we have no disagreement with them as to the policy. It is
simply that we think the drafting achieves something. They are not sure that it achieves.
Do you want me to keep going on the price rigging ones?

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Can you do the other ones as well —walk us through the price rigging? On
false trading, can | just check whether it is meant to apply an objective standard on the words
“intentionally or recklessly”? Although you are talking about mens rea the court will

ultimately apply an objective standard in finding the mensrea. Isthat right?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

WEell, while as we have to do is subjective but proved by objective facts. It is

meant to be mensrea in the classic sense.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Thank you.

Chairman:

Isthat al right?

Hon Audrey EU Yuet-mee, SC, JP:
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Can Mr DICKENS also walk us through the price rigging part?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The first point is that they (Linklaters & Alliance) think it is unnecessary, and our
answer to that is that it is both necessary and useful to spell out, if necessary, two or three
timesin dightly different words, the sorts of things we do not want people in the market to do,
so they will know what it is that they cannot do. | note that they do not say it is harmful.
The next thing is that they pick up on our comment which isin paper no. 12A/01, that it will
be circular, unnecessary and confusing to extend the defence in clause 266(4) to all the

categories of offences set out in clause 266.

If | can take you to clause 266(4), which is on page C2055, it is the purposed
offence. If you engage in a transaction that does not involve a change of beneficial
ownership, you have to establish that you did not have a purpose of creating a false and
misleading appearance of active trading. The reason we say we do not have to repeat that
defence for everything is that we say clause 266(1)(b) involves mens rea anyway, and if the
prosecution has to prove mens rea anyway, it would be strange to have a reverse onus of

proof on the defendant.

| do not know whether you accept that argument, but that is our argument. They
goontosay: “If it were clear that the offences in clauses 266(1)(b) and (2)(b) require proof
of intentional recklessness, as to al the elements of the offence, including artificiality”, they
would agreewith us. Let me make it quite clear. Asfar as we are concerned, the elements
of intention or recklessness should apply to al the elements of the defence. It isfor the legal
advisersto tell us whether the section does that, but again there is no policy disagreement. It
is purely a question of how the mens rea is read back into the section; but the mens rea is

clearly there.
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Over the page, they then say: “If this is not done we consider there should be a
defence available”. We consider that it is done, and therefore no defence should be available.
We have already discussed fase and misleading information, and their next point, going
down the page, relates to fraudulent or deceptive devices. That is clause 292, and someone
will very shortly tell me what pageitison. Itison page C2115. It is the clause that was
just raised by the Honourable Mr WU, and basically the argument there relates to the use of

the word “ deceptive”.

The section is amed at transactions involving securities futures or leverage Forex,
and prohibits employing any device, scheme or artifice with intent to defraud or deceive, or to
engage in any act, practice or course of business which is fraudulent or deceptive, or would

operate as afraud or deception.

We are all agreed that what we are trying to catch is fraud or deception. Their
worry, which we do not share, is that the word “ deceptive” will somehow import an objective
standard rather than a blameworthy state of mind. | am not really much of a lawyer, but
“deceive” is the verb; “deceptive” is the adjective: and “deception” isthe noun. To us they
al connote the same thing. MsASHALL does not agree with us, but that is the extent of the

disagreement. Thereis no disagreement as to what should be caught.

Falsely representing dealings in futures contracts: this is the bucketing provision on
page C2121. What they want there is a defence where the broker makes a mistake, an honest
mistake. We have a defence at the moment for a mistake made in good faith, and reasonably.
This comes back to the sort of point that the Honourable Mr HO was raising about whether
you should have to show reasonable mistake, or just mistake. Consistently with what we
have said before, we are prepared to re-examine that. | think it is something we need to

work through reasonably carefully. That isthe end of their submissions.

Thereisasubmission on page 1 on insider dealing that | have not dealt with, and in

the last paragraph on page 1 they give the example as a transaction that is caught by the
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provisions of a substantial shareholder wishing to increase his stake in a listed corporation,
where the fact that the stake is to be increased may itself constitute relevant information.
We agree with that example. They say: “Therefore the substantial shareholder cannot buy
because it would congtitute insider dealing”. We agree that that is the effect of the present
drafting; we agree that it should not be the effect of the present drafting, so we need to fix it.
In the process we also need to have a look at the position of the agent for that person, and

make sure that he is not caught if the principal is not caught.

Basically we agree with a great deal of what Linklaters are saying as a policy

matter, and we need to re-examine the drafting to seeif it could be made clearer.
Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Mr DICKENS. Can | just clarify one point? Isthere any difference
between the words “deceive’ and “defraud”, or “deceptive” and “fraudulent”? Isit meant to
add anything? Isthat the usual way of drafting in respect of fraudulent conduct or intention

to defraud, that you always add the word “ deceive’, or is this new?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| am in the hands of the Draftsman as to that one.

Chairman:

Sherman.
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