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Chairman:

Mr PROCTER.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Thank you, Chairman.
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Before turning to the major proposals as set out in the paper, | think it would be
useful to take members to clause 366, which is on C2313, to very quickly run through the
structure of that provision, which is, as members will see, headed “Preservation of secrecy”.
Subclause (1) sets out the basic requirements and expectations in respect of the preservation
of secrecy, and you will see there that it says “Except in the performance of a function under,
or for the purpose of carrying into effect or doing anything required under the relevant
provisions, a specified person...”, which for most purposes means the Commission, “shall
preserve and aid in preserving secrecy and give regard to any matter coming to his
knowledge”. It goes on to say they should not communicate such matters to other persons
and should not suffer or permit any other person to have access to relevant records or

documents.

So there is a basic requirement that the information provided to Commission
Members or those who assist Commission Members should be preserved. What follows then
are aseries of exceptional cases in which information of that sort can nonethel ess be disclosed.
In subclause (2) you have examples of that, cases where the information has aready been
made available to the public, where the disclosure of information is with a view to instituting
criminal proceedings. In subclause (2)(c) there are provisions that would alow information to
be provided from auditors of listed companies to the SFC in respect of wrongful or fraudulent
activities. In subclause (3) there are some further exceptions to the basic rule, and they
include, for example, the provision of information in the form of a summary; provision of
information in connection with judicial proceedings, and then there starts a series of
provisions where specific entities or tribunals are nominated as potential recipients of
information, including the Market Misconduct Tribunal, the Appeals Tribunal, the MA and
certain government and statutory officers. In those cases there are some conditions that would
need to be satisfied before that release could be made. That type of provision continues right
through to subclause (a) of 366(3), and finishes with the possibility that information might be

released upon consent. Then over in what is subclause (5), there is an explanation of the
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conditions that need to be met in certain of those cases, and they particularly include a
judgment on the part of the Commission that disclosure would be in the interests of the
investing public or in the public interest, or that disclosure would enable or assist the recipient

to perform its functions, and is not contrary to public interests. So that isthe basic structure.

We then turn back to the paper and to subparagraph 4(a). You will see there that
there is a specific reference to the need to open up, to a dightly wider extent, the gateway for
sharing information between the SFC and the HKMA. That is a reflection of the fact that
under the proposed arrangements as we have discussed them, and as they are till being
considered, it would be necessary for a very free flow of information between the SFC and the

HKMA in respect of exempt personsin particular.

The paper then goes on to discuss what are subclauses 366(7) and (8), and they
have their genesis in some existing provisions of the Securities and Futures Commission
Ordinance where there is a very similar and similarly-structured provision, section 59, in
respect of secrecy. What subclauses 366(7) and (8) provide is for circumstances where a
person has had sight of certain information and it prevents and precludes the possibility of
onward release of that information. In other words, it prevents the situation where someone
who is not themselves the primary recipient or is not bound by particular provisions might

otherwise be tempted to pass information on.

There is a defence provision of a sort in subclause 366(10). The person who
receives information may not be aware that the information is subject to the provisions of
clause 366; may not be aware that they are prevented or prohibited from passing it on, and so
subclause 366(10) provides for the additional establishment of knowledge that the person
knew or ought reasonably to have known that disclosure was made under prescribed
circumstances, and had no reasonable grounds to believe that the prescribed grounds

permitting disclosure had been satisfied.
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In the course of receiving market comments on earlier drafts of this section, some
concerns were expressed about the difficulty of people obtaining legal advice and obtaining
assistance when they were dealing with the Commission; and in particular paragraph 4C
refers to comments from the Law Society about certain ambiguities in earlier drafts as they
affected people who were the subject of investigation or inquiry by the SFC. Those issues are
sought to be addressed in what is clause 366(11), and in particular to permit people to pass
information to their lega and other professional advisers. Those people who receive
information are themselves then precluded from passing it on or using the information other

than for the provision of that legal advice or assistance.

Clause 367 is not discussed in any length in the paper, but that is the clause that
provides for the avoidance of conflict of interest. It appears at page C2325. Subclause 367(7)
sets out the basic prohibition or the basic need to avoid conflict of interest on the part of a
member of the Commission in performing their functions under the relevant provisions, and it
provides that a Commission Member should not deal with a matter in respect of transactions
which they know are connected with a transaction that is the subject of investigation or
proceedings by the Commission under the relevant provisions, or is the subject of other
provisions of the ordinance, or which is otherwise being considered by the Commission. In
other words, the Commission Members are told not personally to become involved in matters
which are the subject of consideration by the Commission. There are some limited exceptions
in subclause (2) and they are very limited exceptions, where an interest is already held in
securities for the most part, and where certain corporate actions take place which are outside
the control of a Commission Member who aready holds that interest. Where a conflict

situation does arise, however, there is a reporting requirement under subclause 367(3).

Clause 368 deals with immunity, and it follows the existing principles — that is the
principles in the existing law — that a person who acts in good faith should be free from civil
liability with respect to anything done or omitted to be done in the performance of their duties

under the legislation. Our judgment is that that remains the appropriate test, and it is certainly
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the test which is consistent with that applied in respect of regulators in other jurisdictions, and
the paper notes by way of example the UK and Australia.

There is then in clause 369 a provision that provides immunity in respect of
communications with the SFC by auditors of listed companies. 369 provides that auditors of
listed companies who choose to report to the SFC a suspected fraud or an event of misconduct
in the management of listed corporations enjoy a statutory immunity from civil liability under
the common law. The key thing to note there is that there is no obligation on the part of
auditors under this provision to report such matters. It is a matter of choice on their part, but

the auditor must act in good faith.

There has been a great deal of discussion between the Commission and the
Administration and the Hong Kong Society of Accountants in respect of this provision.
Particularly, | think the Hong Kong Society of Accountants was anxious to ensure that there
was no express or implied obligation on the part of auditors of listed companies to report
under this provision; and our understanding is that the Society now accepts that the clause as
currently drafted makes it clear that auditors have no such obligation, and indeed they have
agreed to work with the SFC to produce a practice note for their members, in order to ensure

that members fully understand what it is they can and are permitted to do under this section.

Clause 370 is not discussed in the paper. That relates to obstruction of the
Commission. Essentially it replicates an existing provision and provides that anyone who
obstructs any other person in the performance of a function under the ordinance is liable to

criminal punishment.

Clauses 371 and 372 deal generally with the provision of false or misleading
information. These are provisions that were considered by Legislative Council as recently as
last year, when the Securities and Futures Legidlation Provision of False Information

Ordinance was enacted. They are areflection of the fact that increasingly the regulator is, as a
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matter of policy and approach, reliant upon the industry to provide information. The regulator
isincreasingly less intrusive and more dependent upon disclosure as the basis for regulation,
information being made available to the regulator and to the market, in order, for example and
in particular, that investors should be in a position to protect their own interests. It was as a

consequence of that kind of approach that the legislation was debated and enacted last year.

| take Members firstly to clause 371 on page 2335. That is the provision that
relates to false and misleading representations, and you will see there that it would be an
offence if a person, in support of an application made to the Commission, makes a false
representation, whether it be in writing, orally or otherwise, that is false or misleading in a
material particular. They must either know that to be the case or be reckless as to whether or
not that isthe case. Thereis adefinition of what “representation” means, and that is provided
in subclause (3). You will see that it includes representations as to facts, future events and

existing intentions and opinions, etc.

Clause 372 is a complementary provision. Clause 371, as | said, relates to
information provided in support of an application. Clause 372 relates to information provided
in purported compliance with a requirement to provide information — and that is a requirement
that might be imposed by, or under, any of the relevant provisions. “An information that is
provided to a specified recipient, which is fase or misleading in a materia particular...”
Again we have the double mental element that the person either knows or is reckless as to
whether or not the information is false or misleading in a materia particular. There are some

definitions that are important, which follow.

In Clause 372(3), a person commits an offence in circumstances that would, other
than those that would constitute an offence under subsection (1), so not in particular in
support of an application, then any record or document which is false or misleading, and
which the person knows to be false or misleading, or is reckless as to whether or not it isfalse

and misleading. Importantly in subclause (2)(b), an additional factual element: that there has,
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in respect of the provision of that record or document been a prior written warning from the
recipient to the effect that the provision of any record or document which is fase or
misleading, would constitute an offence. So we not only have the mental elements that are
provided for in the other sections, but you must precede the relevant act by a warning that
there is a potentia breach of this section. Then subclause (4) goes on to provide for some
extra elements in respect of reliance and intention. The prosecution must prove that the
specified recipient has reasonably relied on the record or document, or that the person

intended that there be reliance on the record or document.

The next clause, clause 373, is of a quite different type. It relates to the power of
the Commission to intervene in proceedings. There is a similar provision in the Australian
Corporations Law, although this particular provison contains a number of additional
safeguards that do not appear in the Corporations Law of Australia. The provision provides
that where there are judicial proceedings or other proceedings which concern a matter
provided for in any of the relevant provisions — in other words, under this legislation — or
under certain provisions of the Companies Ordinance, or in which the Commission has an
interest by virtue of its functions, and the Commission is satisfied that it is in the public
interest for it to intervene and be heard, then after consultation with the Financial Secretary, it
may apply to the relevant court in order to intervene. Subclause (4) provides that the court
may, by order, allow the application, but that may be subject to such terms as it considers just,
or obviously it may refuse the application; but it should not make such an order without first
giving the Commission and each of the other parties to the proceedings a reasonable
opportunity to be heard. None of those additional requirements of consultation or right to be
heard are set out in the Australian provisions. They are all additional requirements under this
law. Subclause (7) | should explain refers to Order 15, rule 6 of the rules of the High Couirt.
That is a rule that says that the court, in cases of migoinder, can make a further order
directing that a party be removed from the proceedings. In other words, even having made an
order subject to conditions or otherwise, the rules of the High Court would allow for a party to

be removed if subsequently the court formed the view that participation was not appropriate
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or necessary.

Thisis a provision which the Commission believes would be useful in cases where
the Commission has a peculiar interest in the action, and where it has a particular perspective
to put on an action, based on its own experience as aregulator; or where, for example, thereis
the possibility that the parties are not able to fully represent the interests of the wider
investing community, or there is a danger that all relevant arguments may not be put before
the court. By way of example, some time ago the Commission was asked to intervene in
proceedings as they related to the CA Pacific winding-up litigation. There was an issue that
arose there as to how assets of clients that were held in CCASS accounts should be
characterized, whether they should be characterized as being held on trust for particular
clients, or whether they should be part of the general assets of the Administration. There was
atemptation to adopt the latter route in the context of the winding-up because that would have
made the winding-up procedures far more straightforward and would have avoided a whole
lot of tracing requirements under the law of trusts. But the Commission was concerned that
the court in fact should decide that this was a case of trust because that was, in the
Commission’s judgment, necessary to the integrity of the clearing and settlement system.
That would be an example of the kind of case where we would have a wider perspective on

the set of issues and would wish to be in a position to put our viewsto the court.

Clause 374 isavery simple clause that says proceedings are not to be stayed merely
because of the existence of other proceedings. It of course does not derogate from the court’s
ability to stay proceedings on ordinary principle, but avoids the possible argument that merely
because of a multiplicity of actions, certain conduct or actions on the part of the Commission
should be stayed.

Clause 375 deals with standard of proof, and it provides that where it is necessary
for the court or the Commission to establish, or be satisfied for purposes of any of the relevant

provisions, that some things have to be proved, that standard is on the balance of probabilities.
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“The relevant provisions’ is an expression defined in Schedule 1 to mean the provisions of
this ordinance, or the provisions of two parts of the Companies Ordinance, but essentially
relates to prospectuses or the conduct of a company in either purchasing its own shares or

assisting someone el se to purchase its own shares.

Clause 376, which is not discussed in the paper, provides that the Commission may
prosecute in its own name, but only in a court of summary jurisdiction. That is an

arrangement which is already in existence under the current law.

Clause 377 is a change from the existing law, and it deals with limitation periods
for the commencement of proceedings. It provides that notwithstanding the Magistrates
Ordinance, an information or complaint relating to an offence under this ordinance may be
tried if the information or complaint islaid at any time within 3 years after the commission of
the offence. In one sense this would be seen as an extension, because the current provisions
provide that the information has to be laid within 12 months of the discovery of the offence.
That has caused two difficulties. One has been in determining when it is, as a matter of fact,
that an offence is discovered — and you can imagine that there is a gradual uncovering of
relevant facts, and it is not always clear at what point an offence is discovered. Secondly, the
12-month period is just too short a period in respect of some of the types of complex
investigations that the Commission has had to take on — and that unfortunately has resulted in
some cases where a matter has not been able to be completed within the 12-month period, or
where indeed an investigation has not been able to be commenced because it has been clear
that it could not be completed within the 12-month period. So the judgment is that the 3-year
extension is a much more realistic timeframe within which to alow the Commission to

investigate the type of mattersit is required to investigate under Part V1II.
The next set of provisions relate to the liability of officers of corporations for
offences of the corporation itself, and in particular clause 378. This again was the subject of a

lot of discussion and debate as a consequence of the draft provisions set out in the White Bill.
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Many of the offences, as members will know from the past weeks of working through the
legislation, under this legislation provide for offences that are committed by the corporation
itself. Under sections 89 and 101(e) of the Criminal Procedure Ordinance, where an offence
is committed by the corporation itself, that other ordinance would provide that the offence is
also committed by persons who aid, abet, counsel, procure or induce the commission of that
offence, or where the offence is committed with consent or connivance with its officers. What
clause 378 does is effectively replicate the provisions of the Criminal Procedures Ordinance,
and those two sections in particular, for these purposes; but it does add one additional element,
and that is the element of recklessness. Under the existing law and under the law of some
other jurisdictions, thereis acriminal liability that might attach in cases of negligence, but the
judgment here has been made that it is sufficient that criminal liability should attach in cases
of recklessness, and that we should not descend to the level of possibly making available a
criminal penalty where there is mere negligence. It hasto be said, of course, that where it was
a case of mere negligence, the Commission would have ample power to take disciplinary
action in such a case, and that the range of sanctions that are available for disciplinary action
now are wider than they are under the existing law, and particularly in respect of fines. So the
outcome, curiously enough, of removing negligence as a basis for crimina liability, is
probably not all that significant because a conviction based on negligence would normally
have resulted in afine, and that fining power is now available under the disciplinary sanctions,

but you avoid the stigma of criminal conviction in a case of mere negligence.

Under clauses 379 and 380 the Financial Secretary is given certain powers, and
under those provisions the Financial Secretary may prescribe that certain instruments or
arrangements should be treated as securities, futures contracts or investment arrangements.
Investment arrangements, Members might recall, are essentialy the collective investment
arrangements that the Commission is empowered to authorize under Part 1V. Mutua funds,
unit trusts are the most common examples, but there are a whole range of other contractual
arrangements which might also amount to collective investments. Basically thisisa provision

that would alow new types of products and services to be characterized as falling within the
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Commission’s responsibility and jurisdiction; and it would allow that to happen without the
need for amendment of the primary legislation. So it allowed for a more appropriate and
timely response to changes in the marketplace. That is not always for the purpose of
restricting that kind of product. Very often it is necessary, in order to actually facilitate the
provision of anew type of product which is not adequately dealt with or not clearly dealt with
under the existing legislation, and where those who would wish to offer that product are
uncertain as to the circumstances in which they might offer that product in Hong Kong. So it

ought to be seen not simply as arestrictive, but very much more as afacilitative provision.

Clause 381 empowers the Chief Executive in Council to prescribe certain
transaction levies. These are levies that have been discussed, | am sure, in the context of Part
[1l. Thisprovisionisan extension of the existing law because it also allows for the imposition
of transaction leviesin respect of automated trading services, the new type of quasi-exchange
that can be authorized under Part I1l. As under the existing law, there is a provision that
would require review of those levies, where the Commission’s reserves are, in simple terms,
double the Commission’s annual estimated operating expenses. So clause 383 would say that
in circumstances where there is that double reserve compared with operating expenses, then
the Commission should initiate a dialogue with a view to possibly reducing transaction levies.
That in fact is something that has happened several timesin the last few yearsin respect of the

levies on the Stock Exchange.

Clause 384 deals with rules made by the Commission, and | think here, Chairman,
it would be sensible if | take Members to page 2353 of the legidation, and very quickly run
through this provision. The Members know from their earlier scrutiny of the Bill that there
are a number of rule-making powers set out in earlier parts, particularly in Parts VI and VI,
but elsewhere as well. Clause 384 is a more general provision and it provides that the
Commission may make rules for - and then there is a series of possibilities: applications for
licensing, an exemption, the issue of licences, the requirement to display licences, the

requirement to carry on business in respect of a specified class in a specified manner,
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requirements as to experience and training. In subclause (e) there is the provision of
corrections and errors in the register, admissibility of evidence in judicia and other
proceedings, the way in which documents are lodged or filed with the Commission. Across
into (h), there are requirements as to the lodging or filing of documents, circumstances in
which records are to be compiled and kept, ways in which payments of auditors are to be
made, where auditors are appointed under the ordinance; and then follows stock borrowing
and lending, covered short sales, record-keeping requirements for stock borrowing and
lending. (m) is about periodic returns; (n) is about the time limits of providing information;
(o) and (p) are much more general, incidental powers, in effect providing that where it is
necessary for rules to be made, then there is this general power that would allow that to be
done. Subclauses (2) and (4) set out some prerequisites for the exercise of those powers, and |
particularly draw Members' attention to subclause (8) which provides that where rules under
this section provide for a penalty, then the penalty rules or the complementary rules are to be
made by the Chief Executive in Council. The clauses that follow might be summarized as
allowing for the possibility of partial application of the rules for class application of the rules,

for classrelief from the application of the rules.

| think all of that, Chairman, leaves open the question of the consultation process
prior to the enactment of any of theserules. All of these rules of course would have to be laid
before Legidlative Council for negative vetting, but | know the question of consultation is a
matter that has been raised in earlier discussion, and perhaps we can come back to that, once |

have been through this part.

Clause 385 is similar in its contents to the provision relating to rules. It providesin
general terms for the possibility that the Commission may make codes or guidelines. It also,
though, quite specifically provides in subclause (2) that without limiting the general part of
making codes or guidelines, the Commission may make a code known as the Takeovers and
Mergers Code, and another code known as the Code on Share Repurchases, which Members

will know are key codes to the regulation of public companiesin Hong Kong.
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| think, Chairman, just very quickly moving through the other provisions which are
not touched on in the paper but which | simply draw to the attention of the Members and
which are relatively straightforward, clause 386 on page C2365 deals with the service of
notices, and it provides for the way in which the effective service of notices can be achieved.
But the opening words of 386, “Subject to sections 111, 138 and 363" are key words because
111 and 138 are in respect of approved persons or licensed persons, and they require that
people in those categories have obligations to provide the Commission with details as to how
they can be contacted. So the provisions in 386 need to be read in that background, so that
there is an actual positive obligation on many of the people upon whom we would service

notices to tell us where and how we should do that.

Clause 387 simply provides that certain records that are authenticated are
admissible without further proof, in proceedings. Clause 388 deals with general requirements
for lodging of documents with the Commission. Clause 389 — genera provisions for
approvals by the Commission, and essentially it says that wherever we can approve something
we can do so something to conditions. Clause 390 is an important provision relating to the
Gambling Ordinance, because on its widest construction there are some provisions of the
Gambling Ordinance that might be said to pick up certain futures contracts or contracts for
difference. So it is important that this provides that if something is regulated under this
ordinance, then the Gambling Ordinance should not apply.

Then finally in this part there is a provision that refers to the Inland Revenue
Ordinance. Section 4 of the Inland Revenue Ordinance is a provision headed “Secrecy
Provision” but it specifically allows for certain uses of information by the Commissioner for
Inland Revenue. When read together with clause 366, the effect would seem to be that if
information is provided to the Commissioner for Inland Revenue, then notwithstanding that
366 on its face might require the Commission’s permission to do more with the information.

Section 4 of the Inland Revenue Ordinance would provide an automatic gateway for certain
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permitted uses of that information by the Commissioner.

Thank you, Chairman.

Chairman:

Audrey.

FEMER

L LR - WA HERE - TR —ERHE - AR FwmEERN -

Mr Chairman, the question | would like to ask is a general question. | know many
of the provisions, whether in this part or other parts, are taken from the existing law, but then
of course many other provisions are new, and very much widen the powers of the SFC. So
the general question | want to ask is whether you have considered the existing provisions in
connection with the powers which are now very much enlarged. One example | would like to
give in this part is, for example, in section 370, which relates to a person who obstructs any
other person in the performance of a function. | know this is from the existing law, but then
of course the functions of the SFC or the provision of the ordinances is now very much
enlarged. | just wondered whether you have done the exercise of considering this sort of
existing provision in connection with the widened functions and widened powers. In
particular, for example, 1 am a third party and | am not a person generally subject to the
supervision powers of the SFC, but now under Part X, the SFC has very wide powers which
can impact upon third parties. For example, if you allege that | hold certain property which is
supposed to be handed up to the SFC under Part X, my worry isthat if | say | am reluctant to
do so because it is my property and it has nothing to do with whatever the SFC is doing, and
you use this section against me and say “Look, you are obstructing” any other person — and

this does not have to be somebody from the SFC. It can be obstructing any other person in
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the performance of a function “... or in carrying into effect any provision of this ordinance
commits an offence”. | mean, poor me. | will be very, very worried. | really do not want to
get into a possibility of committing a criminal offence, so is there any safeguard in that sort of
provison? That is one example of considering an existing provision in connection with

widened powers.

The other provision — | do not know whether it is analogous — is clause 376, which
gives the Commission power to prosecute under any of the relevant provisions. | do not know

whether, for example, this has been extended, and what this covers.

Mr Chairman, that iswhat | would like to ask for the time being. Thank you.

Chairman:

Mr PROCTER?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is a very difficult question to answer in any concrete way. | think the answer,
strictly, to the question whether or not we have considered it, is “Yes’, and al the crimina
provisions in the draft legislation were looked at not just by the SFC and the Administration,
but specific advice was taken from Department of Justice staff on all the criminal provisions.
So the strict answer is “Yes'. In the example you have given, of course that does,
notwithstanding that clause 370 replicates the existing law, have effect by reference to
sections which are wider. Again you are right in that characterization. It does have that

consequential effect.

In respect of clause 376 | think the answer is “No; nothing changes materially
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there”. The power to try something in a court of summary jurisdiction is basically the same.
There are, it is true, some new provisions. There are new criminal provisions, of course, but
by virtue of our power to try something in a court of summary jurisdiction, we could try; so
yes, there is a wider set. | am not sure that there is anything fundamentally that changes,
though, in respect of the character of the offence provisions that we could try in a court of
summary jurisdiction that would cause us to reflect on the appropriateness of the Commission

having that power. Nothing strikes me in that respect.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | note that Mr PROCTER said that thisis a very difficult question. |
just wondered whether it is possible to ask the SFC to give us an extra paper on the two points.
For example, in relation to clause 376, whether he can give us alist of the type of provisions
or the type of offences where the SFC would have the power of summary prosecution, so that
we can see at a glance what it is, rather than having to look for what are the relevant

provisions.

The other thing isin relation to clause 370. | just wonder whether he can give us a
sort of comfort paper. | do not know. Looking at it, as| said, it can be used in away which is
quite oppressive to ordinary people. If the SFC says “I am carrying out my function and you
have to do this’, how am | to know? Itisarisk of acrimina offence. Maybe they say they
will never use it. | do not know whether it has been used before, but obviously we have to
think of checks and balances. An ordinary person will not know whether the SFC, in asking
for something, is performing its function. It would be very difficult for ordinary persons to

try to contest it, because you are at risk of committing a criminal offence.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Taking it in reverse order, | do not know of an instance of using the corresponding
provision under the existing law, but obviously we could not give an assurance that it would
never be used. If we thought that, we would not have it in here. We think it is a valuable
section, and so far as a comfort paper or giving some assurance is concerned, | think the
observation that is made about the need for the primary obligation to be rendered certain, so
that a general provision like this cannot bite in respect of some vague or ambiguous obligation,

| think isright. It must be so.

It would seem to me that the obligation upon all of us who are debating the content
of the legidation is to get the primary obligation right, to make sure that there is a degree of
certainty in respect of what it is that people are expected to do. That will not in itself be
enough, of course, because the performance of the function is the key issue, and the way in
which the function is sought to be performed is the key issue; and that is not simply a matter
of saying “There is a section that says ‘Do X'”. It comes down to the way in which
particularly the Commission staff purport to use their powers under the section that says “X”.
So the question of obstruction will not only depend upon particular provisions in the
substantive law, but what it is the Commission is asking someone to do in a particular case —

and there will be questions of whether or not that is sufficiently certain.

| think, as you would appreciate, the prosecuting discretion and the way in which
the court would deal with a case like this would be, | am sure, very much to direct our
attention to whether or not the person who is alleged to have obstructed could reasonably have
understood what the obligation was. | do not know whether any paper that | would be able to
produce would be able to go very much further than that.

| have not dealt with clause 376. Do you want me to deal with that first?

Hon Audrey EU Yuet-mee, SC, JP:
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Yes.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The obligation under 376 is a very general one that applies to all the crimina
provisions in the legislation, so the list would cover every section. That is obviously not very
helpful. Maybe | can help in this respect: in fact we have this power now that the kind of
provisions the Commission prosecutes are generally provisions of a less serious type that are
appropriately tried before a court of summary jurisdiction; and almost invariably they are
unregistered dealing type offences, or offences under the Protection of Investors Ordinance,
where someone has placed an advertisement without getting it approved. It is generaly
speaking confined to those unauthorized activity-type offences rather than any of the more
serious offences, and it will, generally speaking, be confined to cases where there is no
evidence of wrongdoing with a view to secure benefit, or where that has not secured a
substantial benefit to the wrongdoer. So it is the more minor type of offences. There is one
other type, and that is failures to make proper and timely disclosure under the Disclosure of
Interest Ordinance. They are the three categories that typically the Commission prosecutes on
a summary basis, but it has to be said that the section is general, and in theory we could
prosecute under any of the provisions. There are a couple of extra safeguards. Oneisthat the
Director of Public Prosecutions remains the primary entity responsible for prosecution, and
the Commission also follows the DPP prosecution guidelines. There is that additiona
safeguard as to the way in which we exercise our prosecuting discretion and as to how we
make judgments about whether or not a particular case is suitable and appropriate for

prosecution. | think you had afollow-up.

Chairman:

Margaret.
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EY: i

Audrey g RS2 H —1Efol low-upiy R &E 2

Hon Audrey EU Yuet-mee, SC, JP:

& PR —{Efollow-upy R -

| am still, having heard Mr PROCTER, a little bit concerned about section 370 in
the first place, because it is “obstructing any other person”. It is very wide. It is not
necessarily somebody from SFC, and it can be anybody in SFC. It could be a junior clerk in
SFC. The functions are undefined, so it could be any function. It does not even have to be
something which is stated in the provision itself. It could be something connected with the
functions and the power stated in the provisions, so it is impossible for a person who is
threatened with clause 370 to know categorically whether the thing requested is part of the
function. The worry | have is this: for example, you have a similar provision in relation to
obstructing the police in carrying out their duties. But then we know very clearly, for
example, that if a policeman asks me to give certain information | am allowed to say “No.
I’m not willing to provide the information to you”. | can either have my right to silence, or |

have no duty to volunteer information to help the police.

Looking at clause 370 | do not know whether the same sort of right of silence or the
same sort of right to refuse to provide information to help the police in their duties apply,
because - - | know Mr PROCTER says “There is a safeguard’. He says “Well, the DPP may
not prosecute or the Department of Justice may not prosecute”, but | am worried by the stage
before that, which is that somebody can threaten me with clause 370, and say “Well, if you
don’t comply then you may be liable; you are at risk”. | do not want to run therisk, soitisa

stage before that. That is my worry, and | do not know whether what Mr PROCTER has said
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has given me sufficient comfort that this is appropriately drafted to give sufficient safeguards

to members of the public who may be threatened with clause 370.

In relation to the other provision which is about summary prosecution, | do not
know whether it is possible to give us some sort of rough guidelines or principles as to the
circumstances where SFC would exercise its power. My concern again isin relation to a stage
before prosecution. The SFC has plenty of powers of investigation, discipline and so on. Of
course they can always use this power of summary prosecution, and say “If you don’t do this
then | may consider prosecuting you under clause 376”. It isreally that threat, whereas if that
power, for example, is taken - - | am not saying that SFC should not have a power of
summary prosecution, but my concernisthat it is again so wide that you can use it as a sort of
paralel, amost as a Sword of Damocles hanging over on€'s head, and say “If you don’'t do
this, then I might consider clause 376 and summarily prosecute you for a criminal offence”.
So it isreally the sort of principles and guidelines under which the SFC will consider using

this particular power.

Thank you, Mr Chairman.

Deputy Chairman:

Regarding Audrey’s question on obstruction, | think Audrey may be unduly
optimistic about clause 370. The law of obstruction is simple. When it is applied to police,
that is something that some of us may have some experience about. Obstruction is to be
construed objectively. So the question is whether you had, as a matter of fact, obstructed. An
obstruction, as far as police are concerned, is defined widely as making the work of a police
officer more difficult. Even if it is marginally more difficult, even if it is done without
knowing that it would make it more difficult, even if it is done with good intention, that would
constitute obstruction. So if a person is in fact someone performing a function under this

ordinance, if hisjob is made more difficult, objectively speaking, by anyone, then that person
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may be liable to a prosecution for obstruction.

All this not being clear that someone is performing a function is no defence.
Moreover, this ordinance has two large volumes of duties, one of which isdisclosure. All this
right to silence and so on fals wide of the mark. If it is said that the SFC person is
performing a function of asking you to make a disclosure, and you make his job more difficult,
you are open to prosecution under clause 370. So thisisthe sort of situation. Mr PROCTER
said that that has never been used, but is he advised that obstruction is going to have any more

narrow meaning under this ordinance than, say, the Police Ordinance?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No. | do not have a particular instruction in respect of that matter, but | think we

clearly understand the import of the two questions and observations.

Deputy Chairman:

| mean, if you do not, then the ordinary rule applies. To add to Audrey’s question,
that is precisely what we are looking at.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Let us be clear. | do not have advice one way or the other. | certainly accept what
you just said as the best information | have, but | do not have advice one way or the other as
to how this section would be construed. As | say, we understand the import of what you have

just said, and we will have to consider it very carefully.
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M EfE Bl E - I a] tb# ( & & B ) Bl Companies Ordinance -
Gambling Ordinance  Building Management Ordinance - and Prevention of

Bribery Ordinance - {HIX N HIEH G X EEEE » INANADEE EEG g S
1 — 2L Bg #% By constructions -

Deputy Chairman:

Mr Chairman, with the greatest respect, so what? We are looking at this Bill. We
are not looking at the other ordinances. Unless | am assured on good ground that obstruction
is going to be given another meaning, a narrower meaning, | must assume that the ordinary

meaning of obstruction would apply. Thisisthe ordinary meaning of obstruction.

Mr Chairman, if Audrey has finished her questions - -

K-
Finished? %A% 370{%8kobstruction » HYZH R 2
FEMER -
mEgRAYHMEHEME R EERF ST EZAHE -
ZHE -
B BLEE3T0ME > BEE T A LR R FEIERE -
EIERE -
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Z5E -

Y HHE -

Yes?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not have the benefit of any advice from the Department of Justice on this point,
but that is not to say that this point has not been considered. | just wanted to be clear about
that, and we will certainly go and think very carefully about the observations which have been
made. | think if there were to be any change to this section, there would be a need to think
about other ways of ensuring that the Commission could get on with its work and was not
obstructed — and | use that in a lay sense — in the ordinary performance of its functions and
duties. So we would need to think about this: if this section were assessed to be unacceptable
for reasons expressed today or otherwise, we would need to think about ways of linking that
notion of obstruction to the functions and powers in a way that did protect us and did avoid
the possibility that someone could simply be recalcitrant, uncooperative or difficult, or

destructive of documents or information, and so on, in an obstructive way.

Z5E -

IFHY

FEMHER ¢

WA R MER N7 - £ s A A" P ATiE et A" - thERZIL
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IEY: i
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EY: i

EREEMAERAREE - Any further response? No?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not think | need to say any more. | mean, “any other person” relates to people
who are either the Commission staff or who are appointed to do something under the
ordinance. It isobviously not the world at large in that context, but | understand the point that
is being made.
Chairman:

Margaret?
Deputy Chairman:

Mr Chairman, | would like to ask a different question: Under 366 “Preservation of
secrecy”. In the paper, the legal adviser has prepared for us, it is pointed out that certain

categories have been added. In other words, although there is a general preservation of
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secrecy, 366 enables the SFC to disclose to a list of people. These are the exceptions to
secrecy, and there are very extensive additions to the existing law as to people they could
disclose their information to, particularly under (3). The Commission may disclose
information in a summary form, and so on; and if one runs down the list, one sees that half the
world is excepted. Not only that; in (b) you see “judicia and other proceedings’. In (c)
“person who is the liquidator”, and then the Market Misconduct Tribunal; then the Securities
and Futures Appea Tribunal, to the Monetary Authority and then in (g) there is a whole new
list. “If inthe opinion of the Commission, the condition specified in subsection (5) is satisfied,
to the Chief Executive, the Financia Secretary, the Secretary for Justice, the Secretary for

Financial Services...” and so on —avery long list of people.

If one looks at (5), it is rather circular. Basically it does not give you much of a
safeguard, so Mr Chairman, my question is: why is it necessary and what is the justification
for adding all that? When all that is added, what assurance does anyone have that the
information under pain of penalty disclosed to the CFA will have any secrecy left? Anything
you tell to more than three people probably would be spread all over the world. It isonly a
matter of time. Thisisawhole list, so in what way is there a preservation of secrecy? What
are the safeguards?

I might as well finish my question. | was particularly concerned, in view of the fact
that the Chief Executive could direct the Commission to do things. The Financial Secretary
preserves a power of some kind of control over the Commission, so in that sort of context, is

it not a very unnerving thing that the preservation of secrecy is subject to so much exception?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, | think first that | should be clear that many of the categories that are

identified in sub-clause (3), many of the entities and statutory individuals do appear in the
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existing law. The Financial Secretary, the SFS, the Monetary Authority, the Insurance
Authority, the Registrar of Companies, the Mandatory Provident Fund Authority — they are all
in the existing law. | think |1 would disagree to this extent with the premise of the question,
that there has been a substantial extension of the categories to whom information can be
disclosed. | think in (3)(a) the reference to a summary is also in the existing law, in section

59(2)(a) in the form of a summary compiled from similar or related information.

| do not think there has been in that respect a substantial extension, and | think also
that what we have tried to do in identifying the categories of persons or bodies to which
information can be provided is to look at the structure of regulation in Hong Kong and
actually make a judgment about where it is necessary. So you cannot, for example, have a
situation where you could effectively regulate the MPF and the MPF products that are
marketed in Hong Kong, without a capacity for the Commission to share information with the
MPFA or the Insurance Authority in that context as well, because of the way in which the
marketing of those products and the approval of those products is the joint responsibility of, in
the case of approval, two regulators and in the case of marketing, four regulators. There are

those sorts of issuesthat | think are reflected in thelist.

So far as the safeguards are concerned, the section 5 safeguard about the public
interest is the kind of safeguard that appears in legislation of this sort in other jurisdictions. It
is a recognition of the fact that for securities regulators there needs to be an ability to share
information with other regulators, in order to effectively regulate the market, particularly
cross-jurisdictionaly, and there should be a minimum of barriers to doing that; but that there
should be safeguards in place that prevent the onwards disclosure of that information by the
recipient. That isthekind of structure that is here.

What is set out in thislegidlation is exactly in line with the relevant principles of the
International Organization of Securities Commissions about the sharing of information, and it

is very much in line with what appears in other jurisdictions. The fact is that there is quite a
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long list of entities named here, but our judgment is that that is an appropriate list if we are to
effectively regulate the securities markets in Hong Kong and effectively alow fellow
regulators who have shared responsibility, to discharge their responsibilities;, and allow, for
example, in the case of professional bodies, self-regulatory organizations to play arole as well.
So organizations like the Society of Accountants have a key role in regulating their members,
and that would be a role which would be made much more difficult, and may be even

frustrated if we were not able to share information.

It looks like a long list, but there are sanctions and they are criminal sanctions that
attach to a breach of the provisions. | think the experience has been, in respect of section 59
of the Securities and Futures Commission Ordinance, which is really quite similar to this
provision, that it works; it is not an excessively long list, and that the kind of sanctions that
attach to breach have proved to be robust enough to prevent leakage. Thereisnot a history in
Hong Kong of information being leaked by the securities regulators or by others to whom
information is provided. You do see that in some other jurisdictions and in some other areas
of regulation. You do see quite frequent leaking of confidential information. But that has not
been the experience in Hong Kong. | think the section works well and it does reflect what is
needed.

Deputy Chairman:

Mr Chairman, just to follow up, in fact | think Mr PROCTER is quite right that it is
about the sharing of information, so instead of preserving preservation of secrecy, we might as
well have this sharing of information. That may be more appropriate. That would not lull us
into a false sense of security. | would like to make the point first that although you say the
list is not substantially enlarged, the information now you can coerce is much enlarged, and
that makes a great deal of difference. Thisisthefirst point.

The second point: let us look at who are the additions to your list. Mr Chairman,
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does Mr PROCTER disagree with the Legal Adviser's list? That is the document
CB(1)1333/00-01 under clause 366(3). The Legal Adviser list sets further exceptions, for
example to cover al judicial other proceedings, and so on. Under (g) we see the Chief
Executive, so the Chief Executive is new. | would like to know why. The Secretary for
Justice is new. | would like to know why. The Mandatory Provident Funds Schemes
Authority is new. Privacy Commissioner for Personal Data; Ombudsman; a recognized
exchange controller; a recognized investor compensation company; an unauthorized

automated trading service provider. These are added.

First, would Mr PROCTER confirm that the listed Legal Adviser has got it right,
and if so, what is the justification under each of these items? This is my point two. Point
threeis. Mr PROCTER refers to the safeguards under (5). There does not seem to me to be
any very specific safeguard. To begin with, the mgjor safeguard is in the interest of the
investing public, or in the public interest. You really cannot place it any wider than public
interest. (b) is a negative way of putting the same point, that disclosure is not contrary to

public interest.

So these are extremely wide. How are we to say that this is not in the public
interest? We have had this argument many, many times before, and | think — it s not my
personal quote, but Mr PROCTER probably appreciates it — this Council is extremely
sensitive to anything being public interest, being a reason. Those are my three points, Mr

Chairman.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
| think, Chairman, as to the first point, the heading of the section, | do not disagree
with that. It has a lot to do with the sharing of information. The second point: actually the

Legal Adviser's list is not quite correct, and in some respects it may aso be dlightly
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misleading. For example, there are some amendments that have recently been made that
would include the Mandatory Provident Fund Schemes Authority. That is aready on the list.
| have already explained particularly by reference to that authority why shared responsibility

would mean that that was necessary.

So far as institutions like recognized exchange controller, investor compensation
company and ATS are concerned, they ssmply reflect the fact that the primary legisation in
section 59 is out of date in respect of the way in which these entities are set up and structured.
You have the Stock Exchange company, the Futures Exchange company, the Securities
Compensation Fund Committee. All those sorts of entities are under the existing law. You
now have different structures. You now have the possibility of an exchange controller under
legislation, and subsidiary companies that operate exchanges, and you have the possibility of
automated trading services under Part 111, which are approved, as it were, as exchanges, and

again it simply reflects that kind of change.

Someone is just passing me an amended copy of section 59. In fact | am actually
wrong about that, because the legislation has caught up with that, and the existing section 59
does pick up things like exchange controller, and | can certainly confirm that it also now
includes the Mandatory Provident Fund Schemes Authority. The Secretary for Financial
Servicesis new. | think that reflects the fact that the administration structure is that there is a
Financial Secretary and a Secretary for Financial Services, with shared responsibility. So it
makes sense, in order that they can jointly discharge their responsibility, that we are in a
position to provide to both. The Ombudsman and the Privacy Commissioner | think reflects
the seriousness with which we take their duties and responsibilities. Bear in mind that we
cannot simply give information to the Ombudsman and the Privacy Commissioner because
we think it would be interesting to them, or that they might be curious about it. It has to meet
the other tests.

| understand the import of the question and | certainly understand the breadth of the
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section 5 gateway, but | think the way in which this section would be construed by a court,
and the way in which the Commission ought to approach it, is to start by saying there is a
basic prohibition under subsection (1). That is the basic duty and responsibility. These other
things are gateways, but they are to be understood and read in the light of the basic

prohibition. The basic requirement is that you preserve secrecy.

That is the way in which the public interest and the interests of the investing public
isto be understood. They are to be understood in the context of the section, not at large, as it
were. Certainly that has been my experience of how this kind of section has been construed
in other jurisdictions. | entirely understand the observation about subclause (5), but 1 would
suggest that it does need to be understood and interpreted in the context of subclause (1) and

the basic requirement.

| aso think that it does reflect the practice in other jurisdictions. It does in its
content and its form very closely reflect the kinds of gateways that are provided in other
jurisdictions, and it does very closaly reflect what is expected internationally of a jurisdiction
like Hong Kong, in the sharing of information between regulators both domestically and

internationally. It isvery much in line with the international standards.

Deputy Chairman:

Mr Chairman, Mr PROCTER has not finished really, because point one, changing
the name, is just a joke. He has very kindly responded to that, but the point | was making
rather is that you are really not asking people to disclose a wide range of information under
secrecy, with the protection of confidentiality; you are asking people to disclose a wide range
of information which you will share or potentially share with awide list of people. Thisisthe
point | am addressing. At the end of the day, Mr Chairman, as | said in one of the previous
meetings, disclosureis central to supervision. So we are minded to accept that the SFC has to

have those powers. But if the disclosure is going to be made to so many people at the same
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time, we arein very great difficulties. Thisis point one.

Secondly, the blanket approach: my general question is that | would really like to
seethislist tightened up, because we are asking for more information. Therefore | would like
some assurance that only people who have a pretty clear and specific reason for accessing this

information will be told.

That leads to the unanswered part in my question two. Mr PROCTER has not
really finished the list. For example, there is a “judicial other proceedings’. Why is that
added? Why isthe Chief Executive also added? Why isthe Secretary for Justice added? Can
those be explained? | do not know that he has explained the Mandatory Provident Funds
Scheme.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think | did in the context that that is the one | did explain in terms of the shared
responsibility that we at the SFC and the MPFA have for approval of offering documents, and
the joint responsibility we have for the supervision of those who promote and distribute those
products. | do not think you could effectively regulate the industry or that part of the financial
industry in Hong Kong, unless we and the MPFA could share information — for example, as a
result of inspections — or could share information about our process of reviewing documents.
For example, when we get a document in for an MPF scheme the SFC looks at the investment
restrictions and disclosure obligations, and the MPFA looks at it in terms of the trustee's
responsibilities, which they regulate, and whether or not it meets the investment guidelines
under the MPFA regulations. So there is quite a close connection between the two, and there

isamemorandum of understanding in that respect.

Again —and | certainly did not mean any disrespect in not going through each of

- 32 - Friday, 25 May 2001



© 00 N oo 0o A W DN P

NN NN NN NNNDNIER B B B 2 B 2
© ® N 0o 0 B W N P O © N O 0 b~ W N B O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHRPEFHIER ) &
(2000FSRITEX (BEN) RBIEX ) ZEF

those points — | do think the list has been compiled carefully and with very much the kind of
issues in mind that the question suggests we should have taken into account in compiling the

list. We do not think it isan excessive list. We can look at it again.

Deputy Chairman:

What problem did you have in not including, say, the Chief Executive?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| will let the Administration deal with the Chief Executive, but in terms of litigation
to which we are a party, and it is alitigation to which we are a party, if you contrast that with
other jurisdictions - - for example, if we were to be served with a subpoena to produce
information in respect to litigation to which we are not a party, we could resist the subpoena
under this section. Most other jurisdictions with which | am familiar would actually have to
respond to the subpoena. They could set it aside if it was fishing or vexatious, but otherwise

they would have to respond to avalid subpoena.

We actually have a narrower responsibility and right in use of proceedings in, say,
Australia where they would have to respond to a subpoena. But the view is that if we have
become a party to proceedings it is because we have a proper and legitimate interest in it, and
that we should be able to provide information for the purposes of those proceedings, or indeed,
for example, to ask questions that arise out of information we have available to us. To
participate as a party where we were subject to that constraint would mean that we could not
effectively participate as a party. | am not sure if you do want me to go through each of these

now.

Deputy Chairman:
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You may also want to leave the Secretary for Justice to the Administration, but |
would like to have these explained. Why was it not necessary before, and now is considered

necessary?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| have dealt, | think, with the Ombudsman and the Privacy Commissioner in saying
that they do have responsibilities in respect of matters. Certainly with the Ombudsman, for
example, unless there was an investigation by the Ombudsman, we had certain restrictions. It
is simply reflecting the fact that we think we should be subject to scrutiny by those other

bodies.

If you start with a basic prohibition, then you have a request from those
organizations, and then you make a judgment that disclosureisin the public interest. It isthe
Commission saying "Yes, we would like to be able to assist them in doing their work in
supervising us’, in the case of the Ombudsman. To remove that | think would potentially
limit the Ombudsman’s capacity to oversee the SFC. | guess that would be, from our
perspective, abad thing. It isuseful for usto have the Ombudsman to be able to scrutinize the
SFC in its performance. | think Miss LAU wants to deal with the Chief Executive and the
Secretary for Justice.
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B A 758t ypower of directionlfg ?

@

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Sorry. It took a long while to trandate. Putting to one side for a moment the
question of the Chief Executive and the power to direct, there are a couple of other things that
have come up in the last few questions and answers that | think are important in the context.
One is that you gave an example of one who comes to an official position from industry and
can go back to it. Obvioudly that is an issue and that is one of the reasons why you have a
provison that makes it a crimina offence to make onward disclosure or to use that
information for another purpose in that context. If, hypothetically, someone did come from
industry and occupy one of these positions, or indeed if someone in one of these other entities
received information from us and used it for another purpose, whether malicioudly, for their
own benefit or for whatever reason, they would render themselves liable to criminal penalties.

So it isnot ssimply left in avacuum.

| think the other thing to keep in mind in terms of these provisions — and again, just
leaving to one side for a moment the one about the Chief Executive — is that these are the
kinds of provisions that apply to other securities regulators in other jurisdictions. They may
not be exactly similar in terms of expression, but the effect is the same, and there is also the
international expectation. It would be bad for Hong Kong, | think, to remove this kind of
opportunity to share information with other regulators. So we would have to be very careful
about restrictions that prevented the SFC cooperating with other regulators. It would very
much frustrate the way in which we were able to do our job, and reciprocity of those

arrangements is a characteristic of them in the securities market context.

The third thing is that | think we have to be careful about the debate, because — | do

not mean any disrespect to the Legal Adviser — | think the comparison of the two lists is a
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little more subtle than is suggested by his table. For example, if you look at that question of
judicia proceedings, it is true that the new Bill says we can share information in the context
of judicia or other proceedings other than criminal. The existing law says we can do it in

civil proceedings.

It is different but it is not fundamentally different. The existing law, for example,
provides that we can share information with the Financial Secretary and the Secretary for
Financial Services, for example. Yet that has not, even though that has been the law for
several years, | think — and | say this really from the perspective of someone who is a
participant — has not eroded the independence of the Commission. So it isthere; it is proved
to be an appropriate gateway in some circumstances; it is not used very often, but it has not

eroded the independence of the Commission.

The question of whether other regulators have the power to share this kind of
information obviously varies from regulator to regulator, but | think for example the
Mandatory Provident Fund Schemes Authority Ordinance has avery similar provision. There
are differences between us and the Monetary Authority. | am not sureif Mr YUEN is able to
tell us now what those differences are, but the relationship between the monetary authority
and the Financia Secretary is a different one from the relationship between the SFC and the
Financial Secretary. The Financial Secretary is much more involved in the work of the
monetary authority directly, so there are certainly direct gateways for sharing of information

there.

Certainly comparatively what is proposed here is not very different. 1 think the
complexity does come in in respect of this directions power, and the sort of scenario that was
described, of our ability to share information and the gateway, and the fact that we might then
be subject to a direction, | think is open on the construction of the sections. Nothing | have
seen in respect of our power to share information with the Financia Secretary or the Secretary

for Financial Serviceswould suggest that that is going to compromise the independence of the
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Commission. It just is not working that way at the moment, but there are some differences

certainly now with what is proposed.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Chairman, | think we have two separate questions. One is the question relating to
professional or semi-professional bodies, and what are the safeguards in respect of disclosure
to them. The wording that is used in the proposed provision is the same as the wording in the
Securities and Futures Commission Ordinance in section 59(2)(i). As to what semi-
professional bodies we have in mind, | do not think | can actually think of a good example of
a semi-professional body. 1 think it isreally just compendious drafting language to pick up,
and avoid the possibility of narrow characterization of something like the Law Society or
some other body that acts as a self-regulatory organization, being characterized as not

professional or only semi-professional.

The safeguard is that of course it hasto be dealt with in rules. You have to actually
provide for these bodies to be identified in rules. | think the parallel in other jurisdictions
would be with something like the NASDAQ, the US self-regulatory organization that
supervises the broking industry. Thereis a similar institute in respect of Canadian provincial
securities markets as well. Those are the kinds of bodies. The Society of Accountants is
specifically picked up; the Law Society is not specifically picked up. Presumably if we were
to pass information to it as a professional or semi-professional body, then we would have to
make sure it was dealt with in rules, and do it that way. 1 think it is really just a matter of
making sure that there is not an unnecessarily narrow construction of the body and its

characteristics.

Once they have got it, there are certainly sanctions for misuse, and the sanctions
that appear in sub-clause (7) as understood, against subclause (10), would provide for the
possibility of criminal conviction where those bodies that received the information used it for

an improper purpose or forwarded it to anybody else.
So far as overseas regulatory bodies are concerned, again there has to be a gazettal
of those overseas bodies, and the process is that we actually look very closely at the

regulations and the laws in those other jurisdictions, and also consider and make a subjective
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judgment about the reliability of those other regulators. We do not just rely upon the content
of their legislation. We do look to the quality of the relationship we have, their reputation as a
regulator, our experience of dealing with them in the past, whether or not we have a
memorandum of understanding with them. It is only having looked at all of those objective

and subjective issues that jurisdictions are gazetted for these purposes.

In some cases where you would expect regulators would meet the requirements,
there are some particular quirks in domestic laws in other jurisdictions which mean that we
are not prepared to share information with the regulators in those jurisdictions; and the best
example is one that comes up quite often internationally — France. Because the French law
requires that any information provided to the COB, which is the French securities regulator,
that disclosed or may disclose evidence of a crimina offence in France, is required to be
passed to the French police or investigating magistrates. We as a regulator could not restrict
its onward disclosure or use. They would be obliged by French law to pass it on. In those
kinds of situations where there is peculiar domestic law like that, we do not gazette a country,
or we do not freely exchange information with the country. So we make objective and
subjective judgments about that other jurisdiction. Where we do judge that it is safe and the
other jurisdiction is reliable, and they nonetheless prove to be unreliable, then the availability
of criminal sanctions is realy neither here nor there. The fact is that in that kind of
relationship between international bodies in different countries, you haveto rely at some point

on the integrity of the other jurisdiction and its regulatory agencies as you have assessed them.

People rely on Hong Kong and make judgments about Hong Kong in exactly the
same way. |If we cannot as regulators share information on that basis, then we are going to
have an increasingly difficult time in regulating the markets. There is just too much
happening internationally, too much necessary by way of sharing of information, for us to be

able to proceed on another basis.

| did have an example of something you describe, in Australia, where | authorized
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release of information to a country in this region, and the very next day it appeared in the
major daily newspaper. That country never again got any information from us. That was
ultimately the sanction that you could impose. You just could not rely upon them and you
could never agree to share information with them. So although notionally there may be some
criminal sanctions, practically at that level of international cooperation you have to rely upon
their integrity; and if they do not prove to be worthy of that trust, then you do not share

information in the future.

HAEEBA -

I H O RS SR - R RIEE - AL AR
B AR R R MBI T o R A5 R
B EEERERONS  FREEE - N RELES B REETR
ERERRMAE  EMTHEEEBR L AREE - FEE: H— L
SOOI R ER PR IEAT - (5 YA RE (T L M - (MR T R
PR B B SRR E B A -

F

%
p=(l}

l)%&t% il
[

|
il
|
il

IS

> 4

B WABRIREER R IMER IR E - K55 2D 2 2%k
BRSCARIR - 2R MRE o (R A] 7 #E i checklist - FIBH R EMBEEN &
FLERAT - A ESEE A I EE B F [Radequate secrecy [ o BAE Y
ke R fREEEHBE T Z e MRERAR - HEE RiELRX

GRANe v WA IR EIEE G R GRS o MERE R R ] m Wl L g S B R e it
BERE o IR A] 5 fe B M — (i checklist - %1 B 38 5 o AR 22 U6 £ i Al 2R 5 (70 38 L8 5%
fefta R - DI MeyE .0l © BHKFE M R FFMRHEEE R - &
B A] A P I E W D S

E4 EN

Z5E -

- 45 - Friday, 25 May 2001



© 00 N o 0o b~ W N PP

N RN NN NNNNNRNNDNERR R B B B B P o
© ® N 00 0 B W N P O © N O 0 W N B O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHRPEFHIER ) &
(2000FSRITEX (BEN) RBIEX ) ZEF

it = —{E A EsFE » professional...

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Just let me answer that one first. What we do before we gazette a jurisdiction for
these purposes is to negotiate a memorandum of understanding with them. In a sense the
memorandum of understanding would supply Mr WU with a checklist. It sets out the kinds of
areas in which co-operation is required, the kinds of powers that we would expect, the kinds
of safeguards that we would expect in the other jurisdiction. It recites the environment, if you
like, in which information exchange would take place. We can certainly assist in that regard

and show you the kind of memoranda that we negotiate.

In fact there are two kinds of memorandum of understanding. One is where we
assess whether the other jurisdiction is sufficiently well-regulated where we could share this
kind of information; and one where we assess that it is not. Where it is not, we have a much
more limited form of co-operation as set out in the memorandum of understanding, which is
limited to the disclosure of publicly-available information. It is help, but it is no disclosure of
confidential information. There are certainly some jurisdictions where we have made the
judgment that they are not reliable enough for us to provide information under what is now

section 59.

| entirely understand that the section as drafted and the section as it exists in the
existing law looks like a wide section. | just caution members in one respect, and that is the
way that internationally these arrangements have been made for many years. It would not be
good, in my judgment, for Hong Kong's reputation if we were to significantly narrow the
gateways for cooperation and assistance to overseas regulators. In that respect | think we

should be careful about that, even though | understand the anxieties that have been expressed
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by members.

So far as the professional or semi-professional bodies are concerned, as | said
before, |1 could not think of one that | would characterize as semi-professional. | think it is
just language drafted out of an abundance of caution, not by the current drafting but with the
existing law put in there many years ago. We can think and see whether or not it is necessary
to have the compendious term, or whether or not we can actualy think of examples of
organizations that would be characterized as professional and others that would be semi-

professional, and perhaps come back on that point.

However, the key | think is that no one gets anywhere, however they are
characterized, unless they first are assessed and find their way into arule that designates them
for these purposes. So there is transparency and scrutiny of the process of characterizing a

body for these purposes.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

On the first question relating to subclause (i), that is not how | would read it, and |
think the first clause, “...a person who is or was an auditor”, has to be read in the context of
the second, that it has to be disclosure for the purposes of enabling the Commission to
discharge its function under any of the relevant provisions. So it isnot an unrestricted right to
give information to someone who is or was appointed as an auditor. It is easy to imagine a
situation where someone has been appointed as an auditor under Part V11 and has completed
their task of reviewing an intermediary, but the Commission still needs to go to that person
and ask for further information. The Commission there would be seeking a difference in the

discharge of its functions, from someone who was an auditor appointed under a section of this
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ordinance. | think that what appears to be a very wide possibility of release of information in

thefirst part of (i) is sufficiently conditioned by the second part of it.

Asto the Poalice, | think the observations that there are alot of Police and that some
have a legitimate interest in getting information from the SFC and some require it is right.
We actually, of course, have very close and clear points of liaison between the SFC and the
Police. Again, | think the way in which the provision should be understood is that it has to be
arelease for its proper purpose in the context of the section at the outset. The Commission
has to do what it can to preserve secrecy, and it should not communicate information to any
other person unless that is necessary in the performance of a function or for the purpose of
carrying it into effect, as they are required to do under the ordinance; and it should not suffer

anyone to have access to information it has obtained.

Again | would read (j)(iii) in that context. It is saying that of course the SFC is not
freeto simply provide information to the Police at large. It isin the context of the section that
has to be a relevant disclosure for the Police to perform their function; and that requires a
judgment to be made about who it is within the Police who gets the information, and indeed
whether it is given to them subject to conditions, as it almost invariably would be. It would
be difficult, 1 think, to fashion a section that more precisely identified those within the Police
to whom information should be passed, simply because it is such a big organization and there
are so many parts of it who may have an interest in information or in liaison with the SFC.

Certainly | would read it as much less than aright at large to provide information to the police.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That is a very good question and | should have touched on that before, actualy,
because you are right that in the absence of some explanation, this could appear to be a power
that would allow anyone at the SFC to pass information to anyone at the Police. In fact
within the SFC the level of delegation in respect of disclosure is made under section 59. Itis
only at the top two layers. There are very few staff who are permitted to disclose information
under section 59. General staff are just not allowed to do it. For them to do it would be a
breach of the section 59 provision. So with respect to divisions where disclosure is most
often made, which are intermediaries and investment products and enforcement, the senior
directors and the executive directors will sign off on disclosure of information under section
59.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
That of course would be covered by the provisions which make it a crimind
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offence to misuse the information — the people who get the information in the other

organization.

Deputy Chairman:

| think it is not worry about its misuse but rather the chance that there could be

universal sharing.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| misunderstood it. In fact that is precisely the kind of condition that we attach to
disclosure under the section. We say “You can use it for this purpose but not for other

purposes’ .
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