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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Sorry, Chairman, there is a misunderstanding.

ZHE -

froml 5 B fg B E B IR B B8 BB YA 8RR B 2R LA W 4R 56 o

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, perhaps | can help you if you go to page C2407. That is Part 2 of

Schedule 1. | think Mr WU is being misled by the wording, thinking it is the second

definition within Part 1 of Schedule 1. In fact they are talking about list of Exchanges and

Futures Exchanges.

Hon Henry WU King-cheong, BBS:

It must be my eyes then.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
Where?
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EWAT 2
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55617 °

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The spelling is incorrect. In fact that is incorrect, but it is no longer caled
Deutsche Borse anyway. So that will have to be changed completely.
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#WIEREZ  RAGLHMBTERZRIAEFERER - £FE - BAESAL
B HEEZ AR - Under (f), one of the objectives is “to assist the
Financial Secretary in maintaining the financial stability of Hong Kong by
taking appropriate steps in relation to the securities and futures industry.”
This is exceedingly broad, especially when you marry it with the powers later
on. Then you find that for example, if you were to look at clause 5(4) on
page C1525, you will see that the Commission has the power “to do such
things as it considers necessary in connection with, or reasonably incidental to,
the performance of its functions”. So the objectives and functions are linked
to the powers. Isthere any way we can have a more concrete idea of what (f)

may mean?

| think this is more a matter of policy than a statutory provision, but still | would
like to know firstly what this, in terms of policy, is supposed to cover; and secondly, how may

this policy answer be explained to the public.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Just in terms of responding to that last observation, | am not sure that “maximize”
would be the optimal word. | understand the point, and | think you can distinguish the
situation here from, say, the situation in some civil law jurisdictions — in fact, al civil law
jurisdictions — where, for example, they would be required to investigate every case alleging

criminal conduct.

Now, in the common law jurisdiction we do not do that. We make a risk
judgment; we make judgments about the efficient use of resources;, and so thereisasharp
distinction between our type of jurisdiction and a civil law jurisdiction, in which we do not
promise to inquire into every breach. That is why there are these sorts of qualifying words.
Whether the particular choice of words is the best choice is something you could debate, but
there is also another aspect to it. That is that we have to recognize that the investors
themselves have a responsibility in al of this as well. It is not a situation of asserting that
the Commission or any regulatory body can do all the work in respect of protecting their
interests. They themselves have a responsibility to protect their own interests by looking out

for their own well being, and informing themselves as best they might.

To go from the current draft, “maximize” | think would be swinging too far. |
think in the existing statutes and other jurisdictions, this is the kind of phrase they use. It is
normally expressed in terms of reduction rather than minimizing, but we have reduction of
systemic risk as an example as well. | do not know that there is an obviously right word to

use, but | feel more comfortable with “minimize’ than with “maximize”’, to be honest.
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Deputy Chairman:

Mr Chairman, | notice that in the UK legidation they also use the term “appropriate
degree of detection”. However, having said that, it then goes on to explain what is meant by
“appropriate degree”. They goontosay: “In considering what degree of detection may be
appropriate, the authority must have regard to a....”, and then they list what it means, so that it
explains those matters — the moral risk and all the risk.

Mr Chairman, | think that whether or not it is a positive commitment to protection
of consumer interests, it is not reflected only by the drafting, but also how you expect to carry
that out. That is why I think that when we come to “advisory committee” in clause 7, we
might suggest, or some of us might suggest, that the government do a little bit more, so that
the eventual ordinance itself will provide the mechanism so that consumers can see there are

positive steps being taken.

Although Audrey refers to the terms used, | think the real concernis. how is it
reflected in the legidation itself, that there is a commitment to consumer protection, although
the protection is not a complete protection, for very good reasons. | do not know if you
could maybe consider expanding on (c) so that there is a more positive message as to how you
expect to do it, as to what you mean by “appropriate” — because “appropriate” suggests
immediately that to give some protection may be inappropriate.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, we have been talking about examples in the FSMA under section 5, to
which it refers.  In terms of the content, actually the two pieces of legidation are very close.
Structurally they are very different, but if you look, for example, at the subclauses on the next

page, (j), (k), (I), there you have issues to do with promoting public understanding,
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encouraging the public to appreciate relative benefits, securing an appropriate degree of
protection, having regard to the risk. It is quite similar to the things that appear in 2(a), for

example — subclause (2)(a) of section 5 of the FSMA.

Structurally it is different, but read together you get to much the same position, |
think. Anyway, in terms of the particular observation about the advisory committee, | think

that isunderstood, isit not?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| only heard the previous exchange in trandlation, so | may have missed something.
Just to go back for amoment to some of the things that were discussed there, the distinction in
respect of management responsibility between the banking side and the securities side, so far
as it is proposed, is not at the point at which management is asked to take responsibility for
the conduct of their staff and their business. It is at the point of recognition that someone is

fit and proper to undertake that business.

So on the securities side, someone called a representative will come to the SFC for
alicence. They will have to demonstrate to the SFC that they are fit and proper, and they
would then get a licence as a representative. The proposal on the banking side is that
someone will have to demonstrate the same level of fitness and properness. The criteria will
be exactly the same, but it will be their employer that will make the preliminary judgment.
The Monetary Authority can then, in effect, second-guess that judgment and will do some
vetting through the police. If it was not satisfied that the proper judgment had been made at
the outset, it could remove someone from the register of banking employees permitted to

undertake dealing business. That iswhere the distinction lies.

Let us assume for the moment that we have passed that threshold point, and you
have staff working within an SFC registrant or within a bank undertaking dealing business
within the bank. The responsibility of management would be exactly the same in both cases.
In both cases the regulator works on the basis that we are not omniscient; we do inspections

but we cannot be everywhere all the time. In fact we cannot be a lot of places most of the
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time.

So aresponsibility is placed on management, and there are some guidelines that are
provided to management under the code of conduct, and under a separate guidance note on
management systems and internal controls, in which we say to management “Your
responsibilities are in respect of systems and controls as follows’ — and it is necessarily broad
to pick up the range of institutions in size, shape and operation. But you as management
have the primary responsibility, and if one of your staff fails in some way, is guilty of
misconduct, whether it is criminal or not, you as management will aso bear some
responsibility if the failure of your staff member is as a consequence of your failure to
properly supervise or to put in place proper systems and controls. You as management

might also be liable to some disciplinary action.

The proposal is that that will be exactly the same on both sides, on the banking side
and the securities side. That failure on the part of management might be detected through a
public complaint or it might be detected through an inspection. The inspection on the
banking side may be done by the HKMA, and on the securities side by the SFC, but we will
be looking for the same things in respect of management’s discharge of responsibilities and
supervision, and in putting in place systems of control and management that reduce the risk of

operational fraud or failure.

As | understand 5(1)(m) and the way it works, it isthat it is consistent with that, but
there is a concern that if exempt persons were not carved out of subclause (i) of (m), then it
might be capable of being read as a clause that gave to the Commission a function in respect
of the whole of the operations of the exempt person. So | think what the drafting tries to
achieve here is to say that in respect of SFC registrants we have a function to make sure that
there are appropriate internal controls and risk management systems put in place for the whole

of the operation of our registrant.

So far as it concerns exempt persons, the function isto make sure that those internal
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controls and risk management systems are in place in respect of those parts of the operation of
the bank which relate back to activities regulated under this legislation; and that for the other
parts of the regulation of the banking business, that is for the Monetary Authority to deal with
under the Banking Ordinance. | think that iswhy the split is made there. It does not do any

more than that, but certainly the intention is that there should be no difference in management

responsibility.

-
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