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Chairman:

Do you wish to supplement at this point?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The only thing | would add at this point is. were the situation to arise — and we
believe under the rules at the moment it cannot arise — where the clearing house or the
exchange company, which also has sensitive information about, for example, the financial
position of broking clients, attempts to commercially exploit that information for purposes

other than their statutory duties under section 38, we can step in under clause 75 and give
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them adirection to resolve it, “to forthwith take such steps as are specified for the progress of
remedy the conflict of interest”. “Conflict of interest” is actually defined as a conflict
between their interests and the interests of the proper performance of the functions conferred
by the Ordinance. So we have actually got quite a range of checks and balances, but there is
the one that would be most specifically addressed to this situation.

Chairman:

Okay. Sol will leaveit at that. | will leave it to members if they wish to raise

specific points when we cometo that.  All right?
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Chairman:

Would you please explain? Have you tested it against the market — this drafting?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

We have tested it against the comments that we received, and if | understand those
correctly, it was that someone in Hong Kong might, for example, assist the New Y ork Stock
Exchange, operating in New Y ork, about a problem in Hong Kong — and that they should be
abletodothat. Wethink the CSA respondsto that concern.

Chairman:

Yes. That is not, however, my question. My question is that after a lot of
explaining, even members seem to understand it now; but have you tested the drafting on the

market, to seeif it is aso clear to them?
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Hon Audrey EU Yuet-mee, SC, JP:

Can | ask what has happened to subsection (b) which is deleted? Is that supposed
to be incorporated in subsection (i) already?  Thisisthe CSA in subsection (5). 19(5)(b)
isdeleted. Isthat not right?

Chairman:

Yes.

Hon Audrey EU Yuet-mee, SC, JP:

This dealswith failing to comply with acondition. Why isthis deleted, and isthis

already somehow incorporated elsewhere? Or isthere a particular purpose for deleting that?
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Chairman:
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Mr DICKENS, anything to add?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Yes. This actualy lines it up with the licensing provisions, where breach of the
condition of alicence is not an offence, but it is a ground for revocation, or possible grounds
for revocation of the licence or for discipline. That is the approach we wanted to take here.
Frankly, at atechnical level it helps us a lot, because if a breach of a condition is going to

create an offence, you have to draft the condition with great particularity.

Chairman:

Absolutely.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Whereas if a breach of a condition merely has administrative consequences,
admittedly serious administrative consequences, then we can draft the conditions in a more
sensible and commercial way, without having to have the sort of particularity that goes with
offences. We actudly prefer this, and it brings it into line, as | say, with the licensing

provisions.

Chairman:

Okay?

Hon Audrey EU Yuet-mee, SC, JP:
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Yes. | understand.

Chairman:

Right.
Hon Audrey EU Yuet-mee, SC, JP:

Chairman, can | go back to section 18?

Chairman:

Yes, certainly.

Hon Audrey EU Yuet-mee, SC, JP:

The definition of “shareholder controller”.  Isthere some way of making it clearer?
Because | had some difficulty when | was reading through it to understand the last part of it.
When it says “more than 35 per cent of a voting power at any general meeting of the

corporation”, that is easy to understand; but then it goes on to say: .. or of another

corporation of which it is a subsidiary...” Do you mean the company’s holding company,

likethat? Isthere some easier, more direct way, of expressing it?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

It is meant to be the company’s holding company. The wording isjust carried, as

| understand it, straight over from ...(indistinct)...

Chairman:

- 15 - Friday, 15 June 2001



© 00 N oo o b~ W DN P

W RN NRNDNDMNDNDNDNRNRNNDNDIERRPR R R R B R R
S © ® N o 0 A W NP O © 0 N O 00 W N PP O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

Where? Okay.

Hon Audrey EU Yuet-mee, SC, JP:

| mean, if everyone understands what it means. It isjust that you have to spend a
little bit more time in trying to work it through. Thatisal. The other thing | wanted to ask
is about subsections (2) and (3) in section 18. | find it a little bit difficult to follow. Can
you explain what is meant by “in so far as it has effect for that specified purpose”? | mean,
it seems a little bit odd to say that it is a charge partly for some purpose, and then it is a
charge partly for some other purpose; and then it has effect for that specified purpose. How

doesit actually work?

Chairman:

Mr GREINER.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Madame Chairman, the market charge is one of the matters that has a specid
treatment in insolvency law. It is mentioned in some of the later clauses, and this section
was to limit that reference to those situations where the charge related directly to the market
charge, and not where it related to other matters. That is because sometimes a clearing
house takes a genera charge over collateral and property for al purposes, and this was an
attempt to limit that to just the market charge, which was the key charge that needed the

special insolvency treatment.

Hon Audrey EU Yuet-mee, SC, JP:

- 16 - Friday, 15 June 2001



© 00 N O 0o b~ W DN P

W RNDNRNDNDNNRNRNRNDNIERRR B B B B B B
S © ® N o 0B W NP O © 0 N O 00 b W N R O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

It is probably too technical for me. | am still not following. | mean, when there
isacharge, doesit mean that you can actually tell that part of it isamarket charge, and part of

it isfor some other purpose? Can you actually apportion that or divide that?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

You can relate it to a market charge/market contract in the factual circumstances, if
there is one outstanding, for example. If there is not, then it would not apply as a market

charge and therefore would not constitute one. It is narrowing its application.

Hon Audrey EU Yuet-mee, SC, JP:

Is there some simple way of giving us a concrete example of how a charge is partly

amarket charge and partly for some other purpose?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Let me try this example. In the clearing house settlements occur on a net basis,
and someone has an obligation to deliver securities to the clearing house; and they might post
collateral to cover that obligation. In that case the collateral has a charge and it is a market
charge. Assume that obligation is met; the dealer delivers the stock and therefore the market
charge obligation is satisfied and the market charge no longer exists. So for al other
purposes that property is charged but not as a market charge, because it is not covering the

market contract or the net settlement obligation.

Hon Audrey EU Yuet-mee, SC, JP:

So the situation only occurs if the market charge is cleared? Then you know what
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it means.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Strictly speaking, no. | can deposit property and charge it with the clearing house.
The definition of “market charge’ itself — (b) of that definition — ties it to the purpose of
securing liabilities arising in connection with ensuring the settlement of a market contract.
So if the collatera is there for my general obligations to CCASS or HKSCC, it is only a
market charge in so far as | have outstanding liabilities in connection with ensuring the

settlement of a market contract.

Now, at the point of default you are able to put sums of money on that and say:
“There's $3 million worth of collateral, but only 1 million relates to settlement of liabilities’.
So only that 1 million is protected from the normal insolvency regime, and the other 2 million
isnot. That iswhat all thisistrying to do. Because we exclude alot of insolvency law in
order to make the settlements work, we are trying to limit it down to the very dollar that
makes that settlement work, and not to the general purposes of the HKSCC. We may have

liabilitiesto it for other reasons that are not about settlement of contract.

Chairman:

Does that make it better?

Hon Audrey EU Yuet-mee, SC, JP:

WEell, it certainly does not sound as if you can easily tell at any given time how

much of a charge is market charge and how much of it isnot. | mean, it is not something

you can tell at any given time, and thisiswhat you are saying to me.
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Yes. Thatisright.

Chairman:

Isthat right — that we cannot tell at any given time?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Y ou can certainly tell after the - -

Hon Audrey EU Yuet-mee, SC, JP:

Y es, after the event, when it comes up to settlement.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

In advance of the event, everything happens every day, and there are market
contracts that have to be settled, and there are other obligations. You can measure the
market contract as a dollar amount; you do not know whether you need the collateral until
there is a default, and in some defaults you may not need the collateral at all; but if you do
need the collateral at that point, you could tell how much was covered by the market charge.
Again, you can see the total amount, but that does not come to bear unless there is a default.
So you could measure the total amount and know what was there and what the market charge
was covering, but until there is a default, the collateral would not be used. | do not know if
that helps.
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Chairman:
In other words, the way | understand it is that although it is true that at any given
time you cannot readily tell, when the time comes for this to bite, you have no problem

identifying it, as a matter of practice.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Y ou put adollar amount on the table; yes.

Chairman:

Okay. So these people seem to feel that it works, although again | do not know

what this is al about. | think logically | appreciate what is going on. Okay? Anything

elsein clause 18?
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Chairman:

Mr DICKENS, itisdeleted. Please explainto us.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The public comments, and in fact HKEx's comments as well, were very
uncomfortable about the idea that the exchanges' public interest obligation should go so far as
to override any applicable law. The theory was that they should abide by the law, and we
totally agree. To the extent that the concern was about HKEX's duties to its shareholders
under company law, they are overridden anyway by clause 90(4), so that all of this clause was
doing before it was altered was giving them legal immunity, providing they were acting in the

public interest; and that went far too wide.

Chairman:

Any questions here?
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Chairman:

Audrey.

Hon Audrey EU Yuet-mee, SC, JP:

| would like to ask about section 22(3). Thisisalso in connection with sections 21,
22, and the duties and the functions of the exchange. Now, if the exchange fails to meet any
of its duties or any of its rules, what is the effect of that? Section 22 suggests there is some
form of immunity, but 22(3) says: “Any failure of the exchange company to comply with
the rules does not prevent the matter for being treated for the purpose of this ordinance as
done in accordance with the rules, so long as the failure does not substantially affect the rights
of a person entitled to require compliance with the rules’. What does the last part mean?
And aso, if | am a member of the public who is somehow substantialy affected by the
exchange' s failure to meet its duties or its functions under this ordinance, do | have aright of

action? Can | suefor damages?

Chairman:
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Mr GREINER.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

That is a good question. The intent was to make sure that if there was just a
technical violation of the rules, the immunity provision and the contractual relationship, that
are involved under the rules, would not be upset. But the last part certainly implies that a
person could have an action. It does to me, and the person who is substantially affected, |
think, is given the chance to escape from or get around the immunity provision. That is the

way | read it. Itisnot clear.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Itisnot clear. | think first of all that it is not clear. Who is the person
entitled to require compliance with the rules? Maybe it is somewhere in this very large Bill,
somewhere that says that some person is defined as a person entitled to require compliance of
the rules. Because my immediate thought of course is of those cases where — | am talking
about the legal cases — you have members of the public suing, for example, the Commissioner
who is in charge of deposit-taking companies, who says. “You failed to look after these
deposit-taking companies. As a result | put my deposit there, and now it’s collapsed and
therefore I’'ve suffered a loss’. Of course there are cases to say whether members of the
public have a right to sue, and whether in fact the Commissioner has a duty of care to

members of the public.

Having read your sections 21 and 22 and so on, particularly your 22(3), | am not
guite sure whether you are saying the exchange has a duty to members of the public, and if it
fails in its duty, whether members of the public have a right to sue. Maybe that is not

intended, but | am not very clear, having read that.
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Can | perhaps throw some light on it? There is nothing in the statute that says
they do have a right to sue, or they are entitled to require compliance with the rules. The
people who are definitely entitled to require compliance with the rules have contractual
relationships with the exchange, but they are exchange participants and listed companies.
Thereis no case that | am aware of, directly in point, on the duties of an exchange to users of

the exchange second-hand, so to speak, or who rely on its performance of its duties.

Whether such a duty would be imposed in tort by a court is, | think, an open
question. This does not close it off. If the courts are one day going to hold that there is
such a duty of care, then they will be covered by the exception to clause (3). But it certainly

does not create any greater certainty. It leaves the common law wherever common law is

going.

Hon Audrey EU Yuet-mee, SC, JP:

My leading example would be some breakdown in your computer, in the
exchange's computer, and as a result, as a market participant | do not have a contract, but |
suffer a huge loss. Can | say you falled in your duty to operate the market efficiently

because your computer broke down?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

In that particular example, no, because they have expressly disclaimed liability in

every piece of paper they issue.

Chairman:
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| think we have to distinguish here. | mean, Audrey has identified ambiguity.
We have to distinguish whether this is an ambiguity created by the new provision, or whether
it isan ambiguity which already exists in the common law, which is not removed or alleviated
by the new provision. If it isthe latter; then the choice may be leaving it to the common law.
If it is the former, namely it is a new ambiguity created by statute; then |1 would invite the
government to consider this again. | am not a good enough lawyer to distinguish whether it
isthe former or the latter, but isit agreed that it is the latter rather than the former?
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Mr DICKENS, | hope my question isrelatively clear.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| believe it isinherent in the common law, but | am perfectly happy to have another
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look at it.
Chairman:

Have alook at it. If you think you have made things a little worse, or you can

make things a little better, maybe you should consider it.
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Chairman:

Yes. Mr DICKENS, we are concerned in this very specified point. Is it
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sufficient? Isthat sufficient, or why we do not need to add a due diligence requirement?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| think there are two answersto that. One is that there is a separate due diligence
requirement under an affirmative duty in 21(6) to have adequate and properly equipped
premises, competent personnel, adequate capacity, and so on. They are meant to exercise
duediligence. That isadlightly separate question from whether they should be liable if they

donot. | amjust giving you some reassurance that they are not going to be sloppy.

| think the answer on being sued is that the immunity extends only to their public
interest duties, not to their commercia operations. The clearing house and stock exchange
run a depository which is not one of their statutory duties. It is a natural adjunct to their

business, and if they run that badly they can be sued, just like anybody else.

If they are running a negligent trading system they cannot be sued as long as they
are acting in good faith, because that is one of their public duties. We fedl that it is only fair
that if we are going to impose the level of regulation and the public interest on the exchange,
and tell it to act in the public interest, even when that is against its commercial interests, and
back that up with the Commission exercising alot of day to day supervisory responsibility as
well as having reserved powers, then they should enjoy the same immunity in relation to those

public interest functions that the SFC enjoysin relation to its public interest functions.

As | think Miss AU pointed out, the auditor, in relation to his one public interest
function, will enjoy mere good faith and not liability for negligence. It needs to be
remembered that this immunity applies not just to the company but to all the employees, and
employees can do things with less than perfect diligence, even while acting in perfectly good

faith. They can have commercia consequences; they can have reputational consequences.
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It is not that long since junior employees of the Commission found themselves
being sued for $10 billion for not conducting an investigation with due diligence. Now, they
were able to point to good faith and that disposed of the action, but it was nevertheless a very
unpleasant experience for the officers concerned. They knew they had acted in good faith.
Whether they could prove that they had acted carefully was atotally different question.
Chairman:

Okay. Sowewill leaveit asthat.

WELC#S -

FE:

IFHY » FSCOAREE 2216 > 5 R A & ? 98 3 A clause 23 — Rulesby
recognized exchange company - | think there is also an amendment » fj[l T 25 3(a) X
& o 55 R HWE— 67 [F = AR 2
BRI EREREX L -

ia i E R 2 P M AE A T S WU IR i 0 TS N £ R R 05 SRR FE Y X
B MM R EER E 2R - A B AT — [ o 78 A0 & A 2
KEBEEGRFAVERARRENZGMAS - M EMEEER -
FE:

B LHAMEE L - 52 2 (5)(d)s A5 (5) (e) 3K
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I

K E i flHMr Gerald GREINERJE 38 & 73 1 Hi iR B¢ -

Chairman:

Did you wish the question to be repeated?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

No. | am not sure of the answer, in fact. This is from the existing law. Can |

read through it quickly, please?

Chairman:

Please take your time.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

| do not know, frankly.

Chairman:

Mr DICKENS?
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Perhaps | can have an attempt. It most commonly arises in the listing situation,
although I think it is possible for it to arise in membership. What the subsection is trying to
say —and it isexisting law —is that you fall under subclauses (6) and (7) to the extent you are
acting in your professional capacity, to the extent that you may also be acting in another
capacity. For example, alawyer may be a director, or he may be acting as more than a legal
adviser for the company. He may, for example, have drafted the disclosure documents or got
himself involved in verifying some of the facts, as opposed to merely representing his client.

Then in theory he is governed by the other rules.

In practice, the situation has never arisen. Well, it arose in one Takeovers
Committee case, but never in alisting case where that distinction mattered. In the Takeovers
case (which is outside this section, but | just give it for what it is worth) a firm of solicitors
had got itself involved in advising in a very controversial takeover situation. They very
rightly claimed legal professional privilege for most of what they did. The Takeovers
Committee nevertheless disciplined them on the basis that at one stage they descended into
the dust of the arena and actually drafted the chairman’s answers at the relevant shareholders
meeting for him; and those answers were in fact not only wrong, but prepared without due

diligence.

The Takeovers Committee said:  “Look, that’s not what a solicitor does. If you
do that sort of thing we're not going to treat you as being covered by legal professional
privilege. You're just as amenable to discipline as anybody else”. That is what subclause
(8) istryingto do. It doesit reasonably successfully in the sense that no one has complained
about it for quite some years, and that is because of the arrangement under subclause (7)
where there is in fact a memorandum of understanding between the stock exchange and the
Law Society as to how disciplinary matters relating to solicitors and legal practitioners are to
be dealt with.
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They are in the course of negotiating with the Hong Kong Society of Accountants,
but | have to be frank and say that they have been in the course of negotiating an MOU for
something like five years now, and it is obviously a negotiation that is going to take some
littletimeto conclude. Doesthat help at all?

Chairman:

Audrey?

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Thank you.
Chairman:

Right.

Hon Audrey EU Yuet-mee, SC, JP:

Madame Chairman, can | ask then in relation to subsection (5), the change that the
CSA hascriticized? Isthat just another way of saying “anyone who applies to become such
persons’? The Chinese is very, very odd — “=kak FE%55 7. | mean, why cannot
people just say “ FHEE” which isthe normal way of saying “apply”?

ZE:

e S

ERYEZEERELSHRESLE -
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Anything else?  Clause 23 ? §F [t HH SCSUAR S 2306k » 17 H 1 i
7 AR R A M E o WM 9 S A clause 24 — Approval of rules and
amendments to rules of recognized exchange company » 55 [H] & SCH & A [H 8 2 a1 5H 3
HHE BB SR E 24 - R T Z G mA R HZERENEET
BB ERME? OK» we go to clause 25 — Transfer and resumption of functions of

Commission. No change here.  Any questions from Members ? 51 37 ¢ 7K &5 2546 -
WELC#ES -

oA 1 56 2440k - FE AT A2 B BT Y 8 A — B DUAR AR AN 2 B 8 i B

yeel e
HEEERFEERBEEXL :

ATBHY Bt DL AMTAE o SOSOARE S — | PL ks Ay o0 B 5 A2 S
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If not, we will go to clause 26 — Appointment of chief executive of recognized

exchange company requires approval of Commission, any questions here? 1 3 37 A 25 26
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AR MEETHRABNEEAREGEGIE  FRAEME"?

Clause 27 — Production of records, etc. by recognized exchange company.

There is one amendment here, in fact, severd. 5 & EE - WAL [E = & /8 H f#

B

HEEBEREIEREFEXL -

% . ZEMr. DICKENSHZ 12 -

Chairman:

Mr DICKENS, would you explain the CSA pertaining to clause 27 to us, please?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

Itisclause28. Sorry. Thatiswhat confused me.

Chairman:
| am sorry. | missed the headline. 27, any questions? #[1 578 B [ &8 » H 32
NARFE2TR M FRIZGHAHE®%E  FREME? EEZREEE

fy -

MR AR - A BT W SR 2815

Yes, Mr DICKENS ?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures
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Commission:

The new subclauses (1A) and (1B) were put in effectively to make the nuclear
deterrent a little less nuclear. What we have is a power to order the exchange to stop doing
things or to withdraw its recognition. Obviously if you just withdrew the recognition of the
exchange company, even from a specified date, there would be chaos on that date. That

would be the end of all transactions on the stock market or the futures market.

Similarly with adirection, although you can tailor it abit better:  you might end up
with difficulty coming up with adequate phasing-down arrangements. So what (1A) and (1B)
are trying to do is give us the ability for an orderly winding-up, so to speak, of whatever the
activity is that we are directing them to cease to do. It just gives us a little bit more of a

scalpel rather than a sledge hammer.

Chairman:

Thank you.  Yes, Albert?

Hon Albert HO Chun-yan:

| would like to know how this provision interacts with the Stock Exchange
Ordinance. | would have thought that this specific provision should have been put in that
ordinance instead of in this Bill, because specifically regulating the operation of the stock

exchange.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The Exchange Ordinance will be repealed. Thisis a consolidation statute. So, it

iscomprehensive. It has got everything in it, or it will have. An Exchange Ordinanceisin
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it - - and the CTO; and they will all hopefully be repeal ed.

Chairman:

Okay? 28, al right? th XX AR 28( 0 fil (0] 3 22 5 Py 24 =] HY &8
AIRIfE < - 12 k3 1 3%t Bl 5 - 25 AL [R] 38 3 o SOOSOAR BE 2815 2 5 A il E 7

If not, we will go to clause 29 — Direction to cease to provide facilities or
services in emergencies  FiA & 2 BE HAME B 0 — (H BEMH - B So B &5 2 [ F
HEREGEME? MR REME > RAHZRD > F2REEEAETE
REERESTNER L M E<ETYN MAZTESFIEHMEN  ERERE
FHBE L —  LXEHRUSFRaANTHRRERNEERE G & LB TRE
11k - EEEMAEGRENERSBR I MRS ETR > IREANELET -
A DLETREERESET - EGAEERTR P MREEHRAMER > &
il

B fF & - EEBURRIME -

HEEBEREIEREFEXL -

Haw Ll DIAE/RBSR > FPERMELELXNTHEBLEGEF - 1T
REAALEE#ELHES  DANFGEORS - FIOF 28 -
CIRPY R DN 4 DN 3 A SR e S e P E | SR
ERIE GUAG 2 — B Ay - ML ZAEERBHFEN T - AFH —EREROT R -

ZHE -

&R ST 2 (L) K > T S A2 © “The Commission may, after consultation with
arecognized exchange company, by notice in written level...* andsoon. If youlook at (2)

“The Commission may only serve a notice under subsection (1) if it is of the opinion...” So he
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has to form an opinion. (1) saysit has to consult the exchange company. (2) saysit has to
form an opinion that the “orderly transaction of business on stocks and futures’ and so on and
so forth, “islikely to be impeded”.

These are the requirements as far as the SFC is concerned. It must fulfil these
requirements before it will give a direction to seize or provide facilities. If you look at
clause 11 where it comes to the Chief Executive directing the Commission to do such a thing,
under (3), these requirements for forming an opinion and for consultation and so on, will not
apply. In other words, the Chief Executive can command or direct the SFC to direct an
exchange company to seize, offering facilities, without consultation and without forming any

opinion. Isthat something we would like to see in this Ordinance, if it is enacted?

Ry {1 J8E ] DL3E R We 2

HEEBEREIEREFEXL -

HALEREE—T - LEROEHR LR 'R > SMEERKMAE
SAEEER R — 3 fF - WMERSHAR SRR T — 0 XH - B
R HE N - M ERFREHE I E R — &E 5 F YO 5 /g
FomREER T ARMNETE - ERAH IR Z T - A5 SFCHLER
9fR EZE MW EREG MG R - BLLUGZE —EHHRESD - HR1TEK
REFRBITEBEANE —E2F  EEMME - E(EALE) T EFR
WA ™ ~ I EE ER T - TR E A M E M - (/A B 5 | iR #2529
REHANZ  SLGETEEEME  TEREBERTEEENTEHA
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Miss AU King-chi, Deputy Secretary of Financial Services Department:

Mr Andrew Y OUNG, can you trace through the efficient table?

Mr Andrew YOUNG, Legal Consultant, Securities and Futures Commission:

Yes, Madame Chairman. It isfrom section 27 of the Securities Ordinance.

Chairman:

Section 277
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Mr Andrew YOUNG, Legal Consultant, Securities and Futures Commission:

Of the Securities Ordinance; yes.

Chairman:

Isitinterms, or isit somewhat different?

Mr Andrew YOUNG, Legal Consultant, Securities and Futures Commission:

It is similar. “A Commission may order a closure of the unified exchange in

emergencies...”

Chairman:

It isexactly similar?

Mr Andrew YOUNG, Legal Consultant, Securities and Futures Commission:

It isquite close; yes.

HEEBEREIEREFEX L -

ERE - EALERMBEAENEL -5 -
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Clause 31 — Prevention of entry into close trading market ; any questions here ?
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Clause 32 — Publication of directions; no change here, any questions? H1 32 <
A 32Mk D EXITE > FERHREFRAEME? REHEE -

gL 3 X A clause 33 — Appeds ; no change here, any questions from
Members? 1 3L SCAREE 33k MM L AIEFRAME Y RAEME -
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B2 M BT & K SC XA clause 34 — Restrictions on use of titles relating to
exchanges, markets, etc. ; there are numbers of amendment - & /& £ » & 75 FH &) 4% 4 4]
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0L W X A clause 35 — Contract limits and reportable open position ; any
questions ? | think there is one amendment at (5), “... also without reasonable excuse...”. |
expect it isthe same explanation. Any questions? 41 572 5 [ 58 » 5t &b 2 ST A %535
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gz W X A clause 36 — Rules by Commission ; no change here, any questions ?
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Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Chairman. | just wanted to ask whether it is a good idea to do some
sort of consistency exercise, to go through the various parts. | am not suggesting we should
do it, but whether somebody needs to do it, to see whether the various divisions are consistent
with one another, because for example, when | look at, say, exchange controllers, let us say
section 66, when it talks about rules making, then 66(1)(a) says that a recognized exchange

controller can make rules for the performance of his duties under section 63.

If you look at the rules-making power, for example, of a recognized exchange

company, then it does not talk about making rules for the duties. It talks about making rules
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for a number of things. Section 23(1)(a) says. “... make rules for such matters as are
necessary or desirable (@), for the proper regulation and efficient operation of the market
which it operates...” and so on and so forth. Then you look at the section that deals with the
duties of the recognized exchange companies, and you see that the words are dightly different.
It says: “It shall be the duty of a recognized exchange company to ensure so far as
reasonably practicable an orderly, informed and fair market...” which is dightly different from
“efficient operation” and so on and so forth. Itisjust that | do not know whether thereis any
particular rhyme or reason for some words to be used in this part and some words not to be
used in this part, the various divisions, and whether it is a good idea to do some form of a
consistency exercise, just to check that they are a mirror image, in so far as is necessary, of
each other, or whether you think it is not necessary at all, and this is worthwhile and

everybody knows what it means,
ZE:

& & -
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EE:

Let us have a specific explanation on 23 and 66, all right ? [& J5 & 7]
R 2

iy

HMEEEREIEREREXL L :

Al A~ 3 R ik 56 236k 1F Hi B 5 22 51 55 63 N1 55 661 Y Bl 1% - 3 A
o B B 2 R R B2 Mr DICKENSEE % -

2 6315k Fl1 25 6615 - Bt AR G ATAEH A - ZH A S A EEA
A BEEAGRAZ G MERMNERHEEFFTIRE Wl 2R E
RIEFZ LW R — 28 - Fr LB 66RIE B AT L A AV IF i - A REAR 2 #t B H &
SRR REIM 5 - thwt 2 28 63k AT 5 1 2 SL I RE - A~ i Tk tH 5 Mr DICKENSH T
EH R RtEEEERLHE?

Chairman:

Mr DICKENS.

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The reason given by Miss AU is the main reason. 66(1)(a) takes me back to 63,
and 63 picks up some of these duties we have seen in other places, to ensure that “...so far as

is reasonably practicable that the stock market operated by the recognized exchange company
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is orderly, informed and fair”, and so on. Then there are clearing houses. They have to
make sure that works, that the risks associated with its business are managed prudently, and
that the recognized exchange companies and clearing houses comply with the lega

requirements placed on them.

So the assumption in 66 is that the recognized exchange controller may have higher
level rules telling the subsidiaries what they have to do to discharge their particular duties.
Now, if you end up in the situation we discussed at the very start, under 19(1), where the
recognized exchange controller becomes a recognized exchange company, then it will aso
itself have to do the recognized exchange company things. But the assumption isthat it is at

ahigher level in the chain, so itsrules are going to be dlightly different.

Y ou could have, in 66, written out all the 63 things, which was the drafting device
used earlier, but it comes to the same thing by a more roundabout route.  Well, it uses less
words to get to the same place. It isnot more roundabout. It uses less words.

Hon Audrey EU Yuet-mee, SC,JP:

| suppose my question thenis:  why do you not use less words in section 23?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

A question for the draftsman, really. | think it is only because it is only to small

duties.

Chairman:

Of course | understand that consistency is important, but speaking for myself and

from my experience of vetting many various regulations, | think that consistency can be too
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much of a good thing when there is too much regard for exact identity of use of words. It
can give rise to some pretty strange drafting. It has happened in the past when | see
extremely strange drafting, particularly relating to Chinese, when | ask for the reason,
generally the reason is that the formulais being used so as not to give rise to any queries that

may be any different.

So | think sometimes this can go too far. | mean, having admitted that drafting is
very much a matter of style, | think people must use their sense and be aert to possible
conjecture arising from different formulations. That is about as far as it should go. If it
does not give rise to any problem, then | should hope the Administration would have some
regard for the general flow of the drafting rather than making total consistency a paramount

requirement. You have got two views. | am sure you would use your best judgment.

If you fall short of them and it creates some kind of ambiguity then | am sure

Members would point that out again.  Now Members, we are moving to Division 3.
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consequence -

| mean, if you have along list of beautiful duties, all of them well-written, efficient,
orderly and so on and so forth, if there is any breach, if there is a failure, as you said there,

what happens?  Isthere any consequence?
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