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Commission:

The way the Commission would operate in relation to this is that it would not
approve something that was against the public interest, but if you look at the first words “in
the interest of the investing public’, there may be circumstances where, to recognize a
clearing house — and we have only recognized the futures clearing house and the stock
exchange clearing house so far — is in the interests of a section of the public, but not of the
public as awhole, because the public as a whole has nothing to do with it, and the reason why
the first words are there, | have aways understood, is so that if you identify that it is in the
interests of those trading in the market — in other words the investing public, but not
necessarily in the wider public interest, although not against the wider public interest — then

you can nevertheless approve the clearing house.

Similarly, there are clearing houses and we have not recognized any of them
because there has been no need to do so. But there are clearing houses that operate without
having a connection with the general investing public. They clear trades between
professional investors or between small segments of the market; so those might need to be

recognized in the public interest because of, for example, systemic risk considerations.
We could not actually say that they are in the interests of a general retail investing

public, because the retail investing public has no connection with their business. | hope that

makes it abit clearer asto why we need both limbs.
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

The reason we need the first part is to avoid doubt. These provisons have
extremely important consequences. Recognition of a clearing house immediately bringsit in
to the regulatory regime, which it otherwiseisnot. It givesits rules specia protection under
insolvency law, and has alot of consequences for its right, vis-a-vis other people, and for their

rights. So you need to be sure that if we recognize something, it works.

Now, the reason for the first part is that it may be that we are only acting in the
interests of a small part of the public as a whole, because only a small part of the public as a
whole invest in the particular market for which this is the clearing house. So we need the
first bit to avoid the argument that yes, it does not harm the public interest, but it is not in the
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public interest.

| totally agree with you that the Commission should not do anything contrary to the
public interest, and | think that is a dightly different point and maybe there is a need to
consider that something further should go in this provision. But we need to be able to say:
“As long as it doesn’'t harm the public interest but it's in the interest of this part of the
investing public, we can say ‘Yes”. We need that to be reasonably unchallengeable,
because if it is ever challenged, the legal consequences of, for example, whether the clearing
house netting system can work. It depends totally upon whether it is recognized or not. As
we get later into these provisions you will see there are a lot of provisions that displace the
normal law of insolvency. It is necessary to displace the normal law of insolvency so the

clearing house can clear; so that a netting system can work.

So you cannot have someone able to come along later and say that the Commission
recognized the clearing house ultra vires. That is the reason we need the first part. We
need the second part for situations where the investing public is not involved, for example, if
we wanted to recognize clearing houses that were clearing for professionals only. Now, we
never wanted to do that, but we may one day want to do that, to avoid systemic risk. We

need the second part.
| think your argument is that we may also need something that says we cannot act
contrary to the public interest, no matter what else we are doing; but there is a difference

between something not being in the public interest and something being contrary to the public
interest.

Chairman:

Audrey.
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Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Chairman. | think | understand what Mr DICKENS is saying. Heis
basically saying that the clearing house can do things in the interest of the investing public,
provided that it is aso in the public interest, or provided that it is not contrary to the public
interest. In your answer you brought up the point that | was intending to ask, which is this
insolvency situation when the clearing house has in fact priority over everybody else, because
| think it is the Hong Kong Society of Accountants which raises this point. They ask why it
is that the clearing house should have priority, and overriding every law on insolvency; and
indeed the courts cannot do anything about that. Can you explain why that is in the public
interest? You cite that as a specific example to say that this is why we need the first bit,
whichisin the interest of the investing public.

Can you explain why should this exemption give priority to a clearing house over
and above the insolvency law, which is contrary to what the Hong Kong Society of
Accountants has suggested. | see Eric LI just walking in. Can you explain how thisis also
in accordance with, or not contrary to, the public interest, and whether in fact the same type of

preferenceis given to clearing houses elsewhere, in other jurisdictions?

Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

“Yes’ isthe short answer. The same preferenceis given. The provisions that we
will deal with later on are amost word for word the UK provisions, and the reason they are
there is that there is a House of Lords case which | was able to skim yesterday — but don’t
expect a headnote somewhere — called British Eagle, in 1975, which held that netting
arrangements do not work against the law of insolvency. In other words, the netting
arrangements themselves are void. Mr GRIENER is the actua expert on how the netting
works, but in very rough terms, which is al | am capable of, al the purchase and sale
transactions on the stock exchange between al the clients and al the brokers go into the
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clearing house, and they are netted off against each other. Each broker gets a statement
saying “Y ou owe so much money to the clearing house and/or we owe you this much money,
and you owe these stocks to us’. It reduces about 100,000 transactions down to 500-odd

statements of account every day, and they are dealt with.

Now, that eliminates counter-party risk between brokers, so that broker A does not
have to worry about whether the broker he is dealing with on the other side of the matching
system is solvent or not, because his counter-party is the clearing house. It greatly reduces
counter-party risk and increases the efficiency of the market. But it does that by netting, and
therefore netting is an absolutely integral part of what you want a clearing house to do.
Because of the British Eagle case, which was a majority decision — it was actually sort of two
and three-quarters to two and a quarter judges — you either have to displace the law of

insolvency or you cannot have a netting system.

We copied the English provisions in 1992, when | might say the Hong Kong
Society of Accountants made exactly the same points to the then LegCo., and it was decided

that the balance of public interest was in an efficient netting system.

-

Eric LI
FXiFE#ER
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| think you understand the point. The only point that Miss AU was trying to make
was that these words run throughout the whole Bill, and in this particular part aone they refer
to recognizing exchange companies, exchange controllers, clearing houses, investor
compensation companies, and | think they turn up again with automated trading services, plus

they run through various other parts of the Bill.

If we are going to change them, we just have to make the change universal, and do
it dong. That is my only point here. | think as to whether we should change them — we
need to take that on board, because it is essentia that we keep at least the first part and the
second part, and maybe we add another test as well; but we need to keep “investing public”
and maybe not “against the public interest”.

Remember that we would always be exercising these powers in accordance with
our general duties as set out in clause 6, and our objectives as set out in clause 5. We have
to consider al those matters as well, but we do need to keep the words “investing public".
Maybe if we need to make another change, it is a more general change. That is my other

point. It runsright throughout this part, and it goes into other parts of the Bill.

HEEBEREIEREFEX L -

EHEEHEAODODDD  Hh—E5E2TFEEAODO0OD -8
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Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Yes, Mr Chairman. As Mr DICKENS has mentioned, this is largely accounting
provisions, and there are some similar conceptual things in other jurisdictions, recommended
by a number of international bodies and standards. If | could give a brief summary of those,
in 1989 a so-called group of 30 introduced recommendations to clearing and settlement
worldwide. It said every market should study market volumes and participation, to
determine whether a trade netting system would be beneficial in terms of reducing risk and
promoting efficiency. If the netting system were appropriate it could be implemented by
1992, which isthe year we did implement CCASS here, with the benefit of these provisions.

Since then there has been a group of 10 recommendations: the netting scheme
should have a well-founded legal basis under all relevant jurisdictions. More recently, the
30 recommendations encouraging markets to implement netting, and in that regard they noted
netting arrangements should only be used where they are legally sound. Where there is any
doubt about the legal resilience of such process, they must be supported by the enactment of

legally sound legidlation.

All of that runs aong the lines of this British Eagle case, which said netting is
invalid because it is inconsistent with insolvency law. So that helps to explain the stand-off
between the two. | would add that when the provisions were enacted in 1992 we did try to
carve them back to just protection of the netting mechanism, and not have them extend over

into other areas that were not crucial to the netting process.

ZHE

BRAEMT?
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Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, actually my question is whether the supremacy of this is absolute;
that is that there are specific provisions, for example in section 45(2), to say that the powers
of the court “shall not be exercised in such away as to prevent or interfere with this netting”.
What | am asking is whether the system is so absolute that there is no discretion at all, evenin
very hardship cases, for example. That isreally the question | am asking.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

The netting process is designed to have things settle every day with certainty, and if
there are defaults, for that to be cured, if you will, by this clearing house, and to meet the
obligations of all the other participants. The prospect of unwinding all of that would be a
chaotic one, and prevent this happening in a predictable and safe way every day. So | think
to a large extent, yes, the absoluteness may seem a bit overdone, but it is to make sure that
nothing can get through the cracks in terms of the court in British Eagle saying “This is all
inconsistent with insolvency law, and therefore invalid from the beginning”. That explains, |
think, again why these words are so strong, to counteract the strength of what the court is

saying.
-

R IR A M - AT ES 8w T S SCA B 38k - A — B
] » J8FH “having particular regard to the interests of the investing public” -
5 38fk - HIRA MM 2

FHIME B E L B - BT 2SR E B RA 2
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000000 - HGEERGYHEFINE - SR EFHE - Mr DICKENSE, 4 £
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Mr Mark DICKENS, Executive Director, Supervision of Markets, Securities and Futures

Commission:

| do not see the conflict, to be frank. Clause 38(2)(a) tells the clearing house how
to think about working out what the public interest is, and it is to focus on what it knows best,
which isthe investing public. It is till to work out what the public interest is.  Once it has

done that, then the public interest prevails over its private interests.

| cannot think of any example where this has ever made a big difference when we
are approving rules or anything, but one directs the clearing house as to how to think and what
to think about, to work out the public interest. It is quite clear that it then must let the public
interest prevail. If you take the words out, it may make no difference, but the clearing house
has less guidance in how to think. The legal outcome will still be the same, it seems to me.

They will have less of a steer of what the | egislation expects them to take into account.
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WERHEHEE - FRMERE - 5538(2)(a) 8 5 (b) R AU E %2 T 1
B > A (AR E E 2 “ensure that the interests of the public prevail
where they conflict with the interests of the investing public” » ;85 st (B &
2 HEWRFEREE Z “having particular regard to” - 0 0 OO0 00000
w’AEODODODDO » WM EFEBEM AR —LEMH - HEEA0 A LEEE
@ A M S » “having particular regard to” gt /& i Bl B vERY - 20 2 Wl 4 2 5
BPREEZEHWER  MAEREFRE > 24000000000
MR L > R ERWRAEMEMAAEALI0000 M o FMHLEEEAD
BEIEMESZ  KMAI2FRECENMEE  CHRRTEH2REFHRN -
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CLer i B 2RI RE E A - FME R E E i ET 9 3 Fr #8
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% e

ZE

ZEREE -
Hon Ambrose LAU Hon-chuen, JP:

Perhaps | should use English.  Would the Administration consider including a few
more words, that is for acts or omissions, anything done or omitted to be done in good faith
and with due diligence: what is that effect in the discharge or the public discharge of the

duties? At the moment all you need to prove is that it is done in good faith. It does not

require duediligence at all. You can simply do it in a negligent manner.
HEEREGFEREREXL
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Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

There was anticipated, and there the safeguard designed to address that in clause 51,
which is one that says if a purchase or sale of securities was done at a value that was away
from the market value, the liquidator or other relevant office holder can recover that
difference in amount from that other person. It is quite confusing, reading through it, but

that is the upshot of 51, and it anticipated the circumstances in your question.
EE -
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Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Yes. Thank you. | think | understand the question. In most circumstancesit is
fairly well-known that one of the brokers has become subject to a winding-up, and usually
known by the liquidators, but if you thought it was important for a notification, we would not

object.

Hon Eric L1 Ka-cheung, JP:

| think it is important. | think we need some constructive notice. You cannot
rely on the liquidator dealing with loss. In fact, if you look at the Gazette every day, which |
do, and some of our office bearers do, it is that thick, and we will need to read through all the
names and pick out the right ones, unlessit is alarge broker, which isreally headline catching.
For a small broker, it is very, very difficult for the liquidator to detect all the things that are
going on. So some constructive notice is extremely helpful. The response does not
actually deal with that, although they get statements and things. If the Administration will

agree, it would make me alot happier.

FE
BRAGHRHY R SCSCR 2 FEATHE 2
HEEZES -

- 36 - Tuesday, 19 June 2001



© 00 N oo 0o A W N PP

N DD NN DN DN DM N DN DNDMNDN P P PP PP PP PP R
© 00 N oo 0o A W N P O O 0W NO O B O N P O

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

WEAHE ERER - FAMGRREIER D 37 > AIEEG ST R
HT R o A th A 3 B R E appealsi 2 FE - & R & # 2 2 5 clearing
house - 1fii F X & 7% /2 #€ £l exchange company - /2 [F] 3 BU /Y - 1£ & &m exchange
companyff - L% F $2 F 12 Fp 9 [ & - B ik emergenciesiy 55 291k - #t 12 £
G IR 43 -(H 2 E 33 [ Appeal stz £ - R 8 55 29(1) # Fl 5 29(3)
ZE14H FEFH > {22 7F emergenciesiy I (& - Al 2 BB 430/ - 2% 3
MREFEERN 2 B—EO+ : P45 RAESKAEH » A%k 7] Dlextend
% 10K » WL # R EISKRAIH » NPl EZ S B - H0 00000
N A LLAD I BABA By - 42 5 Bt 7] 37 %) 7] CE appeal - /2 &5 78 AF (& #% ] & » CE
in Council A, ZI B & & am > NAMIEE > —HEMERA G MEREREKX
PRl Ry B G - {th )€ 5% %4 consult Financial Secretary”” & o 2 8 — (&l 1] + : 40
F Financial Secretary & i » 22 % Fr0 0 O » “~ A PLclose the market -
FH A CommissionZiclose » 72 7 Fr 22t L &F - (H3E T HH BRI A %k - 1E38
& 175 0 T » 5 B B o {n) B B B SR 2 2 2R 28fk sk N [H - [A] By clause 2872 7F
12t appeal st 4 4= % HY -

HEEBEREIEREFEXL -

ZH LR ZHHEENENR - MmE0 0 DD0 » B2RELE KK
S B REEEENZ T AR o A0 R B GE 2R KA A

Ay~ B
Et ELEEFERREN  FEHEFEANFEN - HEFRREDRZ
Ay o BIGE 2 BIIF £ 50 - AT B () 17 B s f2 i BRR - TG e Al BA
ZHRRARNEE  LEOEERNH T -  THRERGERHFEORB R A
R ZPERF A i - N EMMEKEE - EHERAE000 - MREMEMAF
MZ NEHEAZIE AR - SFH EFRF - B29RABRRENE - AR
EfRARRE - HRESHEL HHEE-REOE  EF#EED 25
FIT Il 1% A (R AT S 5E - i EL5E 8 0k B2 30 R Y Ok g — By -

HEE#A -

- 37 - Tuesday, 19 June 2001



© 00 N oo 0o A W N P

e
= O

N RN RN DN NMNNRNRNDNRER R B B B 2
© ® N 0O 0 A W N PO ©W 0 N~No ob wi

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

TE > EEAZHEEHGENME MEEFZRERAEEREF LEEGA
1T - B2 HNRE LS - ERE R AME - (H1E 5 29(1) 5 M1 2 29(3)
Ko BEARFTHHERIR A% » 7 LR R RBHERCAA » LR XA E
%DDDDDDDD’%ﬁE@E&%DDD'%ngﬁﬁfDDDD
ARBRETT » THERNANZILAF G Gm - RO Z2ERITH - A
Emﬁﬁﬁﬁﬂ%°ﬁm’W%E%%ﬁtﬁ’ﬁﬂﬁﬁﬁrﬁﬁhﬂﬁ
EENETHEeS®%0000000000000000O000O00OO »
KEZBEALLERE IR E2WEE > SN EFE LA - P E R E
Ey ERKETHAERERLEODD

E-&

000 D 44132 2 56 291% 2
HEHA -

#0000 33fF » 529(1)71 % 29(3)
E-&

BAMERE B EMEN 200000000 441 K% - 5k 153 2058
33 - £O O

HESHER -

WA K EAEEMEIIBGRN AL —RGEALES  MUHEE
SR/

HEEBEREIEREFEXL -

- 38 - Tuesday, 19 June 2001



© 00 N oo 0o~ W N PP

=
= O

W N DN NN DN DD N DNMNDNNMNDNNNEPE PP PR RPR PR
O © 0o N oo o A W MNP O O 0ON OO A ODN

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

L AR EED - FRNTSREEE2Z - 52— (HSFCLE T
% SRR TAERN—EHEHED MAZEEHGESHFE
AAE EFRH T - BMMES ME &4y - B2 2A — E _EFv 6 & e % Bk
MREMZREEFEE RS LR AREEA#H DN HH 2R RIEEEHE
EF e

ZE -

gbobogbbodgbogd

HEHA -

AE MR EFH > WHEZWNKEYN  FEsBRL TRHBERFE

R B AR A M A RN AE% Al e A/ ED o -

HAEEHA :

N FH29)BRETHE E I MAZ G et am » WR W ST EA FE -
HRBEME - HE WHE—F00000 ;s moO0D0DO0O0D0OO0DOO ;
MAZpX00000000 - APEEEE & (F e Bk #HiES - & EBE
Hil 55 286 HY 1 E N [E) - &5 28(1) {6 2T B “after consultation with the Financial
Secretary” - HEZ2E29(V) ik - HR GMAE - ERREHME - A g L -
BHZ » RZARE o MCommissiong — & B8 BE #HY Kf e - B 2 (F & H]
REAE > ARG A R LR HEF4EED0DODOOOO -

ZHE -

-39 - Tuesday, 19 June 2001



© 00 N oo 0o~ W N P

e
N B O

NN NN NNNNDRNDNDIERIERIEPR B B B
© O N o R O NP O © 0N O 0 b W

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

MEE ERE NP E  BEgNIES TN R AR - PR EF
gEEIH  c W EREOOOODODDOOODOO -

HEEHA -

2H B g 0] fF H R “economic or financial crisis, whether in Hong
Kong or elsewhere,..." i F ILHETT - SELEB I B RERD - AR KA H
R EE M - (B O O ATHE TR ST - T L R e U
Ao O

ZHE -

goooootoobbbibi

HIEEBA -

N2 o B HA B A6 H o B 40 1£ 22 5 fir B2 Commission# £f C
B E—-EAMTHRR - R FE AR 1545 28(1) 5 i i % - A7 #Financial
Secretary - [A & 35 2 7% & involve Financial Secretary » = /2 Commissionf]
exchange company&y & 5t {E Hi R E - 41 5 exchange company -~ [F] = - [ 3 &
& 3 — = Il T » exchange companyr] £ Happeal - (HE T HEZEO OO OO
i - 24O EA MG > E2EE G ARFEE > A %R appeal (£
EHE - HHFAEE 28(1) 6k & 27 BH ZE consult Financial Secretaryfy » ;8 2245t
JERZET AL (E A2 7 O O

Z/E -

Bl & -

- 40 - Tuesday, 19 June 2001



© 00 N oo 0o~ W DN PP

W N RN RNNNNNRNNDNERERRR B B B R B
S © ® N 00 00 B W NP O © 0N o o0bh WN B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

HEEBEREIEREFEXL -

EARREBEEGUDODDODDDOO29M% - HREGSWIFN - A1
RBERXZHFD - TREFCH2MBAERFINA - HREREZNEHH
ARLZEERE - 20 EFRERE BRI EM A& A Hmand ¢
FHRERR AR - Eiamk EARDSHTREAEBRA  BEAESE » S
AISLEMEH EFF  LREESEZHEER - 5 X GMERE TR - S E
ML Ie H BEF - EEBRNBRZ T » HEARERIFNHE » THT &
GO RE Ry - AN E BSK ZINE R LLF 110K - BIE 6 2 2 11 89
P > M BERGG T B RR E%ER - WHGET R RO EZRRA
LLHz 388 - 55 /2 R iy W 7 I 8 B B 0Tk -

Z/E -

EHERLDOOODOODODOD - BEGNLSHAH  BEGIH
S ZHFRIVMO000 - KRHLHH > 2000000000
S T7 716 1 (T B L T - OB W R W D TS 7 05 M A D K IR
2 25 5 SR T H 5 B A R -

EREDETAME  EESREgRSET > RAAET - WA R &E
thERZEY EEFLEGEREBEOODDDOOOOO » AN A
HWEHE RABRZEHGMAEHELF - H EFRERE > MERKRT - £EF
NEZEH AR & - Financial Secretary?ft % Jj [ #Y ] @ # A involvement >
HHEgHm EREEAMATR MR EERETH BHRGEZERATLLERE
ARG R EEH R - HEEENLSWEEMCE T2 RN
Moo wHB—-TEH—EMT A®RODODOODDODO0 -fFEFEMBERZT
HE 2 & EZFFFinancial Secretary ? el L X EFH GRS - FHEEE
executive fll non-executive directors& 1~ [6 & & K » & & 5% # Financial

- 41 - Tuesday, 19 June 2001



© 00 N oo o b~ W DN P

NN RN NNNRNNIDNERERR B B B 2 R R
© ® N O 00 B W NRPL O O 00N OO0 M WN R O

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

Secretaryfy - 2R B /Y25 E RN ME > FREHET > 4 Z 08 53R
% s Financial Secretary ? [ JF /& Financial Secretary ~ 8 & & (£ -

K

fEEME > BUF & HE 22 & EEH - Financial Secretaryth /2 {7
HEHENKE - 20000000 -

HEEBEREIEREFEXL -

WEHWPHRAEE - £FE - F— E2FBESZI TS HET
£ WMMEEFEEEGOOLDDDODDDDODDDOOD 5= WNERS
HE EWBD o AL MM EREFR MG REEE - R s A - i H A&
ZyA ot &L FE —E ML -

EY &
12 55 2 S FF 6 -
HIEEBA -

MR GRS FF AR RM AR H M E - EJE - R 5 R FF
EMEF A HRMEE > HERMGFTHERAEMERN - B3 2 HRNERE
EOOoOO00D0000D - BREZEREEEEIENR 2?5 KGRI
AR R i R
-3

AN WERNI A LU E R - T EET -

-42 - Tuesday, 19 June 2001



© 0o N oo 0o~ W N PP

W RN RN NDNNNLNNNNDNDERERR B B B 2 R R
S © ®© N o0 O B W NP O © 0 N oo o0 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

5 ATIR Y A SO s 823 72 BE 481 R SO 5 B A9 Y R ST SR
BB 50 By 1 S SC AR EB 51 H — (B E] > /2 Hong Kong Society of Accountants
R BUNEASE - E@EFf70000000 -
FXHHA -

WAt EZ IR EME > R E RERE -
K

521k + EEZESIRNHF XA E—H o B2 REEBEIH - 54
fie s #2352 A 550k - WIS ESSRE R AME - & 258560k - A LM :

Fy {1 I 5 561 B 33 B (9 15 3T 2

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Yes, Mr Chairman. That is clause 56.
Chairman:

Yes. Why did you change to market collateral?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

In away it broadens the scope of clause 56, because it also reflects the elimination
of what currently is Schedule 1 to the Securities and Futures Clearing Houses Ordinance,
which defines “securities’ as including effectively securities which are not securities, and as
well says that property which may be provided as market collateral includes money, letters of
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credit, bankers drafts, certified cheques; and this effectively rolls those two provisions into

one.

Chairman:

Will there be any kind of property not deposited as market collateral?

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Yes. Market collateral in terms relates to market contracts, which relates to the
netting at the clearing house. So things that are not directly related to the netting process

would not be covered.

Z/E -

“property” # “securities” 1y &1 B & E 1z - 2 0 O Titleg & &
meaning ? J& 4 & “ securities deposit” » I {E & 24 & “property deposit” -

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

It does, but again, “securities’ had aready covered a wider meaning than

“securities” under Schedule 1 of the existing law.

ZHE

HEOSTIRAGHR SCSUAR » B E A TR 2 HO8RAF AR » ZEE
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Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

In the actual court proceeding it was not adversarial, but effectively just asking the
court to interpret.  The court interpreted that the rights were proportional.  Meanwhile, in
our consultation we had a number of commentators suggesting that the rights might be
proportional, so the combination of the two was a strong message that proportionality was the
way to go. We then therefore proposed that in (1)(b) as well, where it had been rather clear
that the FSC had a super right or priority over the claimant, given that proportionality was in
(@), we thought it would make sense to propose that as well in (b). So it reflects both the
court decision and the comments we received, and the fact that it is to favour the investment

clamants over the FSC. So it will cost abit more money at the end of the day.

FEHHA -

BRI R L2 MR G R HELAEE  REZENE
MEBHONEBFRBAEERFAEASNEDRL  KMEATNED -

Z/E -

F8THE - FEHAI AT HER] - BUF A & &AL & F KGR -

-52 - Tuesday, 19 June 2001



© 00 N O 0o A W DN P

W NN NN NNDNNNRNDNIERERRR B B B R B
S © ® N o 08 WN P O © 0w N0 o0 W NP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

BN 2IREGAMAGTHN GRMELHER - HEEAEZEREMEE
Dl IRATHNA BT AT dR 2 - AE R B FE > ReliiiRXESEwma
TRBEREF WA AR SHBBFREAESEHNLE » EHE
208 A R k8 - AL A9 o2 FT DL FE EROR -
T

R
B ELEEEEEESLE -

Z o L B AR E S LB E M - R R AR &R XI5y
R (E W > HEERSEH SR - AR EERF R - EE E IR IL
BRERMRT - BT BN G 2 EEE - (2B R BUTES X 7 42
H—(EF S (EZER - FTDAREREREREE THESE -
HEEBEREIEREFEXL -

HEE B WPWBCRRERE - WMFERIEAFNERES - T
fE YRR K » B2 —H = -
-3

FEBEHFEFEEHERMOER -
HEEBEREIEREFEX L -

HMRAGEERLKODODODOOODODDOD0O0O0D . BkE®aH

{y e

- 53 - Tuesday, 19 June 2001



© 00 N O 0o B~ W DN P

NN N DN NMNNRNNDNERERR R R B B P B
© ® N 0O 0 AW NRP O O 0N o o MwDNR O

W
o

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

T
H A 2 Hf — ffF 3 5% -
FxiF#E R
Pl — OrfE BT E 2 B - BAFILBE S5 -
T
ggogogg -
ooooo -

HRIE SR EEMNREE - RERMATESAMRA - BT xR
B ATE A - MR EEREROD - WEMBE S HHE ? HOMAER
HEKk  WRAETEH -

ZHE -

e

MEZ EHcommentyy » 20 0O

i

HMEEEREIERERELL -

ERMERRERERF -G A000000000000D0O

Z/E -

- 54 - Tuesday, 19 June 2001



© 00 N O O~ W N P

W NN NDNMNNDNMNNRNRNDNDRRR R B B B R B
S © ® N 00 U B W NRPO ©W N~ o o0bh wiN B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

25 88f% - statement FEI 2 W R B - FE -

HEEBEREIEREFEX L -

B HKREEBELFNMKE  AREaTEHEME - B LM 5
WRALPE - PIaEeE >~ 2R BERGREE -

ZHE -

Ry (] 25 88(4) ;A ET M - M s i R e B E R M BUA Al K112 227
gV EREEE -

ﬂllll
%

GEZREREZEELL -

AR BHREUF MR RERELAA  2ILREBEN - BA
HERCESEsEEREES Y gARBEEZSEFLANED O DD
im LB A2 e

Z/E -

EEAMMEKRE - —@EE2ESMRE -OD00DO00HEHWMIKRHE - 2
ug

HMEEEREIERERELL -

fH & JFEMr GREINER[EZ & (E A8 - AR Lm0 O D00 - 5
B Ry A TRk 1) 2 R O 5 i 3R B A T B E] ED R B B RELOE HH (DR - SREY B R
e mRAD > KEANLHBREOEELSFAEFE - FERERECTBFA
AR HREXAELE S MRAEFARBAIDLFEESEESZO0000 -
mAEE AN RED » EEBBEEABNEENRIFIETOODDD 5 H A

- 55 - Tuesday, 19 June 2001



© 0o N oo 0o~ W N PP

W NN RNNNNNRNRNDRNIERERR R B B B B B
S © ® N 00 00 B W NP O © 0 N o 0 W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

4

Siha —(E B m A g X £ B EEE -

&

=

-4
H S F7 O publish in Gazettefy $2 7% - H £ [Fl fE LR AR E - 2

SEMMEEH » — (22 &8 A& & iyoperating accounts » 0 O O O O fund
accounts -

HEEBEREIEREFEXL -

H 7 Mr GREINERTE H fi# £ -

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

I’m sorry, Mr Chairman. | did not follow the question.
Chairman:

Can you repeat your questions?

Mr KAU Kin-wah, Assistant Legal Adviser:

Yes. Thank you, Chairman. | just query whether the financial statements
referred to in clause 88 would in fact include the accounts relating to the funds which may or
may not be managed by the Investor Compensation Company. | just wish to point out that
that point is not clarified by the present drafting. | presume this is rather a skeleton

provision.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

- 56 - Tuesday, 19 June 2001



© 00 N oo o B~ W DN PP

W N NN DNNNDMNNNDNRNERRRR R B B B B P
SO © ® N ©o 01 R WOWN PO © 0 N 0 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 RITE(BENHEBEX ) EEE

Commission:

Mr Chairman, one thing we expect we would do when we create the Investor
Compensation Company, and it is up and running, is to have the SFC continue to manage the
bulk of the new compensation fund, and be responsible for that, and delegate to a transfer of
functions — the management of money and preparation of accounts at the ICC level, or

whatever is necessary for them to carry on their operation.

Gradually, as experience is gained, we might have more of that done by the ICC,
but initially we would do part of it ourselves and part of it on that front. If you compare this
part and Part X1l together, you can see how that would work. Exactly which proportion we
would do versus the ICC is not clear at this time, but | think initially we would just give them

enough to cover the operations.
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