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% 118f% » David -

My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Thank you, Mr Chairman. You will recall that the arrangements for the vetting of
employees of exempt authorized institutions are different from those which relate to brokers.
In relation to exempt Als we are saying that the responsibility for vetting the fitness and
properness of the employees engaged in the securities business should rest with the
management of the Al itself. We think that is in keeping with the general principle that the
directors and senior management of banks should be responsible for making sure that the

banks are run prudently.

Some members have raised issues in relation to that and we thought that we should
actually reinforce what is the policy intent by introducing a specific statutory condition into
118 which would make it a condition of exemption that any individual whose name is entered
on the register maintained by the Monetary Authority under section 20 of the Banking
Ordinance — that those persons should be fit and proper and we will obviously set out in
guidelines what are the relevant criteria which exempt Als should take into account in

deciding whether their employees are fit and proper.

Those criteria will be consistent with those applied by the SFC and, in fact, we are
already doing that without the statutory backing of the Securities and Futures Bill at the
moment because we have written to authorized institutions earlier this year to say that we

expect them to apply the revised fit and proper criteria issued by the SFC.

So that is really the intent of the amendment. It is simply intended to give

statutory backing to what was already the policy intention. Thank you.
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My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

The Monetary Authority is actually an individual for the purposes of the legislation

under the Banking Ordinance.
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Yes, thank you, Mr Chairman. I think what we were trying to do was to deal with
this question of possible diversion of view. Now, in theory it should not arise. In practice I
do not think it will arise because there is the consultation mechanism. We have a very close
working relationship with the SFC, in any case, and that will be further fleshed out in the
memorandum of understanding which will be more detailed than the existing memorandum of

understanding.

Certainly from the consultation exercise we did get some feedback from the banks
that they wanted to see a clearer delineation of the responsibilities between the HKMA and

the SFC. They were worried that they would have to satisfy two regulators rather than one.

I think the other point is that — the difference here is that we are dealing with
institutions that are already regulated and if you look at the fit and proper criteria in clause

128 you are looking at things which relate to the institution as a whole. You are looking at
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the overall financial soundness of the institution; you are looking at its overall management;
you are looking at every director, the chief executive, every manager; you are looking at the
relationship which the bank has to other group companies; you are looking at its overall
systems of control. I think the feeling there is that the HKMA would be better placed to
make that kind of overall judgment because it has the overall responsibility for monitoring

and supervising the affairs of banks.

So I think, for those two reasons, to try and clarify the dividing line of
responsibilities between the HKMA and SFC and to recognize the fact that Als are already
regulated by the HKMA and that the HKMA has an overall responsibility for consolidated

supervision — that is why we adopted this formulation. Thank you, Mr Chairman.
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My David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Mr Chairman, perhaps I could just expand a little bit more. The key issue, as |
say, is how you divide up the responsibilities between the SFC and the HKMA. 1 agree it
would be odd for the HKMA to take a decision on whether a bank should be granted exempt
status if we knew nothing about the securities business and had been doing nothing in

relation to banking securities systems over the years but the fact is that we have been
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supervising the banks securities business since 1995 on the basis of standards set by the SFC

and that supervision has become more rigorous and formalized over the years.

The first point is that we are the people who have actually been supervising the
securities business of these institutions prior to the passage of the Bill. The second point,
which is to reiterate the fact that in looking at the fitness and properness criteria, you are
looking at the overall institution, not simply the conduct of the regulatees’ activities and we

have that overall responsibility as the lead regulator.

Now, I agree you could say “may”. You could say that the SFC has to consult
with the HKMA. That would be a necessary condition but I think the concern that Mr HO
was talking about was not something I would express. I mean, we were getting feedback
from the industry in relation to the expression of how you set the limits or delineate the
limits of responsibility between the SFC and ourselves and I think this current formulation
was adopted in relation to comments that were made on the White Bill and I think it does

make the situation clearer.

Now, you can argue whether it should be “shall” or “may”. I think if you say
“may”, it opens up an area of doubt which may be theoretical but it is probably bigger than it
is under the current situation. Now, Mr HO then raised the point about the conditions and I
agree. You could go through the whole thing and say, “Well, HKMA sets the conditions
and the SFC has to follow them.” Now, that is something, I suppose, the banks would
actually prefer but it is not something that we supported because we thought we had to draw
a line somewhere and I think we are acting as the gatekeeper. However, once they are in,
then the SFC is in the driving seat and the SFC can set the conditions so that if there are
shades of grey in slight differences of opinion between the SFC and ourselves over the
granting of an exemption that can be reflected in the conditions that are set by the SFC and

that would have to be done in consultation with the HKMA.

Overall, what I am saying is that no system is perfect. I mean, you can doitin a
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number of different ways but we think this is a reasonable way of doing it. The SFC, I
think, is happy to accept this kind of arrangement and we acknowledge that we will have to

set it out in detail in the MOU so that everybody knows what their responsibilities are.

ZHE -
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