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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am just following through.  Sorry, Chairman.

HEEBEREIEREFEX L -

BRI - KO8 75 w26 158(1) 6k 42 Hi fl e 2

Mr KAU Kin-wah, Assistant Legal Adviser:

Section 158 subsection (2) in relation to the power being aso granted to a person

authorized under subsection (1)(g).

Miss AU King-chi, Deputy Secretary for Financial Services:

Isit on how the person is to be authorized under (1)(g)?

Deputy Chairman:
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No, Mr Chairman, | think the question is a ssmple one which is that it provides for
someone delegated by the auditor to carry out certain decisions but there is no specification as
to the qualifications of the person who would act upon delegation. | think this is the Legal

Adviser’s question.

Mr KAU Kin-wah, Assistant Legal Adviser:

Yes. That is the observation and my question is whether this delegation is
appropriate. In my personal opinion, it seems that the decision perhaps should be retained —
I mean, the power to decide should be exercised by the auditor instead of the person being
delegated.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It isimportant to note, though, the words appearing at the end of subparagraph (1)(g)
that that person who is delegated — “ delegated” is not quite the right word but that person who
"Is employed” — is not permitted to exercise some of the key powers, particularly the

examination of another person or to exercise any powers conferred by this paragraph; that is,

paragraph 1.

So what the person is doing is basically doing the nuts and bolts work, not the key
work of examination and requiring production of documentation. | think it is a relatively
safe provision in that respect. You are not giving that person any compulsory powers. You
are just putting the auditor in a position where they can engage staff to help them on the task,
using the kind of technical skills that you would expect them to need for that task, but it is
only the auditor who has what | think can fairly be caled “special and exceptional powers’
under (1).

Mr KAU Kin-wah, Assistant Legal Adviser:
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Thank you, Chairman. | think | would disagree on the point that the authorized
person’s powers only are restricted to the examination, as | suppose. Actualy, the only
power that is excluded is the power to further delegate. The authorized person would have
the authority to exercise al other powers specified in subsection (1) and | think thisis really
confirmed by the wording of subsection (2).

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am just looking at the words, “except to examine a person on oath under

paragraph () or to exercise any power conferred by this paragraph.”

Mr KAU Kin-wah, Assistant Legal Adviser:

Which means paragraph (g)?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes, so that the person is not permitted to examine on oath.

Mr KAU Kin-wah, Assistant Legal Adviser:

Apart from that, the other powers specified in subsection (1) would be exercisable

by the authorized person.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Yes.

Mr KAU Kin-wah, Assistant Legal Adviser:

Butitisnot my query. My question is, in subsection (2), “the person authorized is
empowered to make the decision whether, for the purpose of carrying out the examination and
audit of the accounts and records of the licensed corporation and any of its associated entities
which the auditors is appointed to carry out, to exercise the powers referred to in subsection
(1), in relation to the other matters which are specified in the following paragraph of
subsection (2)”

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| understand the question and | do not think it is a problem, in the sense that the
person has to be able to practically perform the work. | think that the difficulty is, you could
not have a situation where only an individual person was asked to conduct what could be a
very sizeable exercise.  You actually have to be able to have ateam of people who can do the
work. | understand the concerns but | think that the terms of reference of appointment of the
auditor and the SFC’s supervision of the audit function and examination function | think

ought to be a sufficient safeguard.

ZHE -
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, | could not answer the question before it was trandated. ...... does

this have anything to do with the policy but it did not say which policy.

Chairman:

What | mean is that section (2)(e) — what do you mean by, “to take certain steps’?
What is the implied meaning?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

If you look at the whole of (), where it goes over the page, thereis actually a series
of provisions that all fit together. It starts with (c) on information to be provided to client.
But then (d) is about the things about the client that the intermediary should ascertain.  That
is colloquially called “to know your customer requirement.” Having found out about the
customer and the customer’s financial circumstances and their risk appetite, then the
expectation is that the intermediary will act in the interests of the client and make sure that

they properly understand risk issues that attach to any recommendation. For example, that
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they might make a recommendation which is appropriate to the client.

Now, in fact, what has been removed from the end of that subparagraph by a
proposed amendment is a reference to suitability but, although those words are out, in fact it
really does still set something of the tone for what “take specified steps’ means, the words
that are added. It is redly about making sure that you understand the nature of the
investment advice that has been given, the product, the instrument, the risk that is associated
withiit.

That links then again — you can skip over (ea) which is about conflicts of interest,
down to (f) which is about specific risk disclosure. So, in other words, you find out about

the client, you find out about the product and then you tell the client about the product. That
istheway it works. That isthe sort of thing that would be covered in ().

ZHE -

B B 55 163k A th XA » & (L F 1% A R RE B AL B A 56 16445k -

Deputy Chairman:

Mr Chairman, can | ask a question? The code of conduct — please remind me

whether the code of conduct would also go through the consultation.  Thank you.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes.

Deputy Chairman:
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Thank you. It seemsto methat in (4), you said you set out the effect of breach of
code of conduct but, apart from (4), does it have any other effect, any effect relevant to legal

processes and decisions?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think the answer is probably “Yes’, but not as far as the SFC’slegal processes and
decisions are concerned. Let me explain that. Certainly as far as the SFC is concerned we
have certain powers that principally are predicated on a judgment that someone has been
guilty of misconduct and is no longer fit and proper so, as described in paragraph (4) the code
sets out the circumstances in which we would — a doubt might be raised in the ordinary
circumstances. It calls into question whether or not someone remains fit and proper. It sets
out what we regard as appropriate standards of behaviour in all the areas that are described in

the preceding paragraphs.

Now, | think actually you would expect that if there was a claim for negligence, for
example, or indeed for breach of contract, what the SFC had said in a code might be
something that was put before the court but in that limited sense only | think the answer to

your questionis“Yes'.
Deputy Chairman:

Mr Chairman, would it be right that as far as the SFC’'s own operations are
concerned, you consider that to be binding on you but as far as the Court is concerned, that is

evidential.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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It is dightly different. We certainly consider the code to be the way in which we
would ordinarily exercise discretion in the absence of some reason to depart so in that
administrative law senseit is binding.

Deputy Chairman:

Yes. Outsideitisonly evidential.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright.

Deputy Chairman:

Thank you. That iswhy (6) you said thisis not subsidiary legislation. We get a

little queasy when we see “this is not subsidiary legidation” and we ask why. My

understanding is that that is why, because of the limit of the effect.

Z/E -
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Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Mr Chairman. In respect of section 167 subsection (3), page 18, this
clause deviates from the existing provision in that it appears that the defence of lawful excuse
is somewhat limited to the inadvertence, carelessness or negligence of the person, which

means a licensed person himself.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Our view would be the opposite.
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Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Mr Chairman. | do not believe that the addition of the clause that is
added in the CSA would fundamentally change the tone of that clause. | would say it is still
doubtful whether a licensed person could rely on the inadvertence or carelessness or

negligence of his staff or agent to set up a defence of reasonable lawful excuse.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, can | just say, whilst members consider that, | understand the context
in which this discussion took place. Normally, of course, the expression that would be used
is “reasonable excuse” and we would not normally regard someone's inadvertence,
carelessness or negligence as a reasonable excuse. So a different phrase is being used,
“lawful excuse” and it has been specifically defined to include, without limiting the

circumstances in which it might be established, inadvertence, carelessness and negligence.

In the existing law, section 80(c) subsection (4) of the Securities Ordinance, it says,
“For the purposes of subsection (3)” — which is the reference to lawful excuse — “lawful
excuse includes inadvertence, carelessness or negligence”; so | think, in substance, it is the
same. The reason why this rather extraordinary excuse exists is that on the facts as they arise
in dealings on market, in a hectic and fast market, where the requirement includes a

requirement to notify the market and prospective buyers of a short sale and literally to key in
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the symbol of short sale, there is a risk and it is not an insubstantial risk of inadvertence,
carelessness or negligence, meaning that the little “s’ symbol does not accompany the trade

instructions.

It was regarded in early discussions on this legislative amendment as inappropriate
to expose someone to crimina sanctions where that was the circumstance they had failed to
indicate a short sale.  So that is why there is this rather unusual provision because, as | say,
normally, of course, it would be reasonable excuse and normally we would not countenance

someone’ s carelessness as a basis for saying they should not be liable.
Chairman:

Audrey?
Hon Audrey EU Yuet-mee, SC, JP:

Can | just check and ask Mr PROCTER to confirm that there is no intended change
in policy? In other words, what this provision is intended is exactly the same as the earlier
provision you read out in the existing law. Can | ask, what is the problem with the existing

law? Why do you want to change that?
AR ELIRERESFFHXL -
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Ms Sherman CHAN, Senior Assistant Law Draftsman:

For the purposes of subsection (3), “lawful excuse’ includes “inadvertence,

carelessness or negligence”.
Deputy Chairman:

| think the original is clearer.
FEHES -

IF”’%%IE%EUEFE’J A MR R A R RO B R A RS
B o B AU R E Al EAE R only” — 5 - sE R IR EEE Y - L
Elﬁ—?y@iﬂi%ﬁﬁ?mthﬁ{ﬁ?ﬂﬁﬁ “Only" E{HlFrlpe @ 5| RIBE  KMEH
MR EEBRERE - AR include” iy & B4 EZ“E#E" > Fr 7 “inadvertence,

carelessness or negligence” ;g 3fd [ i 4 - 32 0] DUELFE HARE L - Bt - b
Ok B E R AT -

BRYESREREARFRLL
S 5B R T8 T A ST T DL B 15 @ﬁ%@%%%
g

FUHE MEAZETREENKXS AESHA...... E59
bundles of cautionffj fill A& 2R - O SCE 1S EFE M — %5 -

-15- Tuesday, 17 July 2001



© 00 N o o B~ W N PP

N
= O

W N DN N NN D NN DNNMDN P PP PR PR PP
O © 00N OO o A W N PO OO NO O b WOWDN

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 FRITE(BENDKHAEEX ) ZEF

I EY:

AT O PR A IR R R 2

ERYEZEEREERFHKL -

IRy RAEME -

ZRE -
OK » ;& I Ztechnical drafting- i 7F 51 & 45 168{% » & (1 512 B M5 2
LTEY: i
" HE -
ZRE -
B S#5169f M cold call + 4 {i ¥ A [ 7
LTEY: i

B A 55 L69A T - 35 fo SCJR R 25 1085 - e M 75 7 & 3% #6870 IF - 11382
A FE A BT 7255 B S0 o 3R AR B A 2 S A AR R SE R ST -

Z/E -

= L F 17 7% 1P % T 2 169A e 1) 1 7 -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

| think perhaps, Chairman, the place to begin is with subsection (5). Subclause (1)
begins, “ Subject to subsection (5)” and subsection (5) sets out the circumstances in which this
provision does not apply. It does not apply — let me summarize — to offers that are made in
accordance with the listing rules - that is, on the exchange; to offers made under the take-
overs code; to offers that complies with the Companies Ordinance provisions - that is, with a
prospectus; to offers made to existing shareholders; to offers made to persons with whom the
intermediary has had three dealings or not less than three dealings in the past 3 years; to offers
made to solicitors and accountants acting in their professional capacity; to offers made to

professionals as defined and to offers made on market.

Now, actually what that leaves is that the possibility of individually communicated
offers — sorry, there is another category to which it does not apply and that is offers that are
authorized under Part 1V.

So it leaves the possibility of targeted offers at individuals and basicaly it is to
avoid the possibility of the innocent victim being the subject of a scam. That is a rather
crude summary of the effect of the legislation but that is what is left. It is about individual
dealing between someone who is intent upon ripping somebody off and, in order that the
potential victim is protected in those circumstances. It is actually quite a narrow set of
circumstances — there are awhole lot of provisions that follow about the information that has

to be provided to the other party; that is, the non-registrant.

So it begins by describing what form the offer hasto take. It hasto be in awritten
document or, if it is communicated otherwise than a written document, then it has to be
reduced to writing in not later than 24 hours. Then, in subclause (1)(b) it sets out all the things
that have to be set out in that offer; description of the securities, the terms of the offer,
whether it is dividend or not, whether someone is going to be liable for stamp duty and in

what amount, if they are. What fees might be payable and so on.
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Then if you go on to what is subclause (6), the name and address of the offer or
making the offer, the capacity in which they act. It hasto berelatively contemporaneous as a
document. Not more than 3 days before the offer is communicated it hasto be dated. It has
to satisfy requirements that are set out in Schedule 6A. Schedule 6A is the old Schedule 5

and there isafurther list of quite detailed requirements that have to be included in the offer.

Where an expert report is relied upon — as it sometimes will be, particularly in
respect of valuation — then the expert has to have given appropriate consent and not
withdrawn that consent, and it continues. But essentialy it is a long detailed description of
what has to go into the offer in order that the person who is the recipient of the offer isin a
position to understand what they are getting themselvesin for. So it is protective section in

that respect.
Deputy Chairman:

Mr Chairman, may | ask a question about subsection (6) on page 33? Hereit says
that “without prejudice to section 384(9) and (10), the Commission may make rules to add to,
waive or modify any of the requirements specified in subsections (1), (2) and (3)". So

presumably (1), (2) and (3) are part of the primary legidlation.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright.

Deputy Chairman:

What you are proposing here is to, in effect, amend the primary legislation by
means of asubsidiary legidation. Would that be appropriate?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

(1), (2) and (3) are the primary requirements. They are the requirements that |
have just taken you briefly through. The waiver and modification power before we come to
addition to rulesis a power that is similar to powers that appear elsewhere in the legidation.

| am not sure | have with me the other waiver and modification power that is the general one.

| think, Chairman, if | understand the question, it is a proposal that subsidiary
legislation would modify the content of (1), (2) and (3). But it would, of course, be subject to
negative vetting in the usual course but that is the effect of it; that it would add to the
requirements for disclosure. | should say, it only adds to the requirements, not to the basic

obligation to make an offer in awritten form and so on.

Deputy Chairman:

Mr Chairman, | am dlightly uneasy because it does not suggest to me that it is a
logical sort of thing to do because the amendment of the legislation should go through a
legislative process, although subsidiary legidation is also a kind of legislative process. |
cannot help feeling that it does not sound quite logical. Perhaps Legal Adviser can give us
some help as to whether this is the standard sort of thing to do, athough it sounds slightly

weird.

Mr KAU Kin-wah, Assistant Legal Adviser:

| am only aware that sometimes schedules in principal legislation would be
amended by certain appointed officials of the Administration. But to alow subsidiary
legislation to make such a change may totally change the effect of certain provisions. Itisa

bit unusual.
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Deputy Chairman:

Mr Chairman, | do not want to make a mea out of what may turn out to be a
technical means of achieving the purpose but what is it that the Administration want to
achieve by (6)? | know it has got something to do with flexibility but what is it that you

want to achieve?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There are obvioudly two parts. | understand your question to be referring to the

additional requirement rather than the waiver and modification requirement.

Deputy Chairman:

Or to add to, because | think it also involves some kind of criminal liability but
even if that is not involved, | would say if it is a matter of application. The detall of the
application is supplied, say, in the schedule and then the primary legislation allows you to
change the schedule, modify the schedule or provide for the application of the schedule by
means of subsidiary legislation, then | am content because it is done on the same level. You
cannot have a high level of primary legidation and then use the subsidiary legislation to
modify it. Then you may have yet another subsidiary legislation which may waive some
other part. That does not seem right. The legidative powers of the provisions are reversed.

Thisisatechnical comment but | am sure you can - -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| guess in one sense it is technical but it is also an extremely important one for us
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because if you look at a clause like 131 which is an extensive list of modification or waiver
provisions or requirements, then the Commission depends critically on its ability to apply
some of this legidation flexibly. To take account of vastly different circumstances as they
apply to particular applicants or intermediaries once they are registered and it is quite
common for the Commission to have to waive or modify requirements under the substantive
legislation and, indeed, under rules. When we come to Part XVI and clause 384, the general
provision on rules, there is also there a reference to our ability to waive or modify through

further rules the application of those rules.
Deputy Chairman:

Mr Chairman, looking at 131 — page C1749 where we find 131 — does Mr
PROCTER refer to (1)?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
Yes.
Deputy Chairman:

If that is what you are referring to — you see, here, it says, “The Commission may,
upon application, in the prescribed manner and payment of the prescribed fee by so-and-so

grant a modification or waiver.”
HMEEHGREREREXL

ERE e - BIERE A2 BB am B 2 RNy - M & mIEME - BE
2 (6) 7K 2 75 HUE k5 (8 Z=AF B e BB ] - WMREERE - ARMRE
(Eer B BS 13 p i TR B & WU ME DM - B AT Re & A B EFE AU B8 -
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HEY &

g ER.
HEERERRRERE %L

HOUA £ -
HEY &

...... % 1310 00 75 2 TR0 + B BT P F B 5% -
HEERERRRERE %L

VR B O L S R o DK A SR S 0 O
B AT Y — S 3R K - B R T AT BOR E R T B AT - B
R OA TR ISR + B R~ ME RN - RPTEE R B RS — W E
KT HEEE S TR OB DR R T A B R (R -
5P 7 5 (F BF 2 43T 55 169A (6) ik FF L T 0 B 1 WO RE )+ S 5 S PR B
(151 161 5 F 14 %6 52 B4 3T -

Deputy Chairman:

Mr Chairman, | have no quarrel with the aim, the objective and generally what you

want to do and why you want to do it, if you can avoid my concerns of reversing - -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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| think 1 understood your question earlier. | apologize — the distinction between an

individual and a general application.

-3
R HE A
rEHHER -

FRIRGE — B - A EEH e - B2 - Buildings Ordinanceth
A BRSCETH - MEREZROIGT E — L8R - HEFEF MR E B &
fEHE R - ERFIERAEEOE —EHRXFHERNRE - HWl@K - BT
B M AN LB EEE R - FTHE RO E R EHZAK
Al JF 2 AL E A - BoRs TRz AR - GE R T LLAY o AR - 55 169A(6) K
WEEZAMARE - E2FRAMEME - B EFRSGSH - E 6 E &G E K
EOIR > WA A PABk AR o Bk A RE R TE - TR EE IR
{18 1 {8 2 /F & o - SE ORI A M e

ZHE -

B 5L 55 L69OA MR By H Ml i 7 » = (L 1R A M - 2 38 HEET A 45 B = 18
PR - R A MEE ... ... R -

B AR EETLL -
B IR B R S (L) () (i) X - H B2 25 27H -+ the provision requires
delivery of an offer reduced into a written document to be delivered not later

than 24 hours after the communication of the offer”. | doubt whether thisis

always practicable in view that there may be many intervening holidays?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, | think the answer is not, but it is the dealer that is at risk. The dealer
has the obligation and the dealer will have to make sure that they are in a position to effect
delivery of the document. That is the existing law actually under section 72(1)(a)(ii) and it
has not proved to be problematic but the purpose of the section is to protect the person who is

the recipient of the offer.

The difficulty of delaying the delivery of a written document that provides al the
information that is required under the section is that it exposes the recipient of the offer to
actually accepting the offer, dealing in the securities in a position of some ignorance. There
being further on sale potentially to innocent third parties for value without notice which may
frustrate any attempts to redress the loss that might have been suffered by the recipient of the

offer, except in damages, of course, but the dealer may not be good for damages.

So it is actually about trying to get the information that the recipient needs as soon
as possible. It is the existing law. It will certainly be difficult, holidays or not, to reduce
some of these offers to writing in 24 hours if the dealer has not yet prepared the
documentation but that is the obligation that we judge is appropriate, having regard to the

primary protective purpose of the section.

ZHE -

B X 28 L69A MR Y i SUAR » B L F R A & 2

HAE R 5w 56 1701 - BARIE RS - AL R A ME 2 A5 L7T0A 5

0 Amendment of Schedule 6AIE ? T2 & 28 & 4 {7 22 B Schedule 619 A
% 2
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HMEEEREIEREREXL -

E % » Schedule 6A H & 2 JF 2k i Schedule 5 - H A 3% {9 15 25 10814 24
B R 169A R - R BL TR R R R B8 108k I T R TR EHEH i im HE K & -

THE

Schedule 5... ... o BRI ELENEIENTHE G -
REMZEES -

EE - IR RS EE B R R 55 169(6) R 1Y B E 2 3 B SCRE B
EoMBBERXH  EERERE 28 RWHRE®EE - SRR E E2H T -
R BUF MR B BHMUASKIEBERE - ERESHO)KETHH » £ L HEE
H%28KN SN EREZEENEHRTRANMWE LR R ERBAE) B A+
AFERERAENAZHEOBENMBEGE - BUF TS SRFEM - BA
E R BEDTRIERBIAR » DL B £/ 77 28K 32 {d alternative » [fij 1% H £
i DASKAE B HA PR 09 2 3% 2
BEERGEEREEHEX L -

$523H - HIE 2

EY-&
8 . 23R 24H - B EHH — [ -
REHFA -

G AR ARG ESEE KE > FAikis T AR A L28K8
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RHEFEERE  SHRER - 58 F > DISKIERMARMECD % - BUN{EZ
ZMMERZ  BHHEXFHEMWEER - ERUEMBRERMERENLE
Bk B H E 2
IR EF G EREREX L -

NFER S FIEE KA FE 5 TF RE7TRI T HIH %K -
Chairman:

Yes, please.
AR ELIREREBEEFFHX L -

T - BRI A 2 20 5 B R R 5 o B AOE AR ) #F RS
SR ERHR A B &R » FAFHARBHAEERN - EERAIIESE

o, fREEC 4% % H " (business day) I £ 3% "SR ERB A BN E T
Al 0k & H B A E BT -

-4
BRI E I 5% - SALEFRAME 2
EIEE :
wA - WRHC2439HFTH - WA 5EM - EFRL A EA » KSR K
B (7 %)
T
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------ TE Ry EEAT - EARBCUEHES . .....(RK)

ZEGUREKER TR - BREM 2R OR - F2F R M

A P AP 75 TR A

HEEBEREIEREFEXL -

EFE - AR AR A 7 AT ERA -

Z/E -

fFHY > RAEME -

(TR & Hor )

Z/E -

BAE R a2 171 - H 5t - M B LA g

it
Kt
Tl

BRI ZEBERFHELL -

ZEGBREAMYRT  BROIEERNF > EXALAFTE - - AR
WO 238 & 73 B9 o SO - AL G R A IR R R 22 B SCOR B A

£ 1P 45 1E K A
B BAGALETERECANNE 5 R G55 5E 85 0 A
BRI - 2

EY &
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R R E G EAEAERBEHIVRER PSR - RS
171k - JALFR A HE 2

mE R EME > MHES G Division 2 M Powers to require
information, etc.Hy35 4 - RS 1726 00  Power to require production of

Fepe

records and documents concerning listed corporations» {Z{/ 5 ® B E ? 5
172666 Z HE K - M ZE —Ffam &R - 70§ 2

L EY:

ERE R IR 6 A 7 T TR DAE B T R - A e A
W LT2(1) -

Z/E -

If Y - BA R subclause (1) » 2% {i2 5 1% & ? i & subclause (2)1g

HiAE &t & subclause (3) » & (7 F 1% A & ? 7 & subclause (4)1g ?

B A subclause (5) » £ {7 B 12 H [H & ? H & subclause (6)1g ?

B A subclause (7) » & {7 H % H [ & ? AP FEEsubclause (8)1g ? ¥ 1E &
amsubclause (9) - B RE R » XA H B H & ? HE subclause (10)1g ?

Bd A subclause (11) » & i H % A & 2 7 i subclause (12)18 2 B 2
subclause (13) » & H 12 H [ & ? #P FéE subclause (14)1g ?

Deputy Chairman:

Mr Chairman, subclause (13) which is the criminal provision specifies: “A person
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without, reasonable excuse, fails to comply with the requirement imposed on him by an
authorized person under the section commits an offence and is liable on conviction on
indictment to a fine of $200,000 or imprisonment for 1 year”, and so on. What sort of
offence does the Administration have in mind in practice? What sort of conduct is being
punished?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

This would be a failure to comply with a request made by an authorized person
under the section; for instance, to produce records or documents, to give explanations on the
records or documents and this would apply across the board to any person where such a

requirement was made.
Deputy Chairman:
How does one fix the level of the penalty for criminal conduct? How is it

comparable to other kinds of failure to comply? Thisis non-compliance of the requirement

without reasonable excuse.

HMEEEREIERERELL -

HLaE B BT F - 58 R FCFT 3T /Y B e 0] 3l 5 90 AT 8 (5 52
R E WY B H BT PL L 0 B B Y -

Deputy Chairman:

What sort of persons are these people likely to be?

HEEBEREIEREFEXL -

-29- Tuesday, 17 July 2001



© 00 N o 0o A W DN P

N
= O

W NN NN NNNNRNDRNDRR R R B B b p
S © ® N o O0R ON PO © m N~ o o b~ w N

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 FRITE(BENDKHAEEX ) ZEF

REBERAEEIEFEHNNAL  BFELETLAFAZERA
T BT RBHTF RIRTESE -

L EY:

st 2 ZEETRIRITHAEBEAN - RMEMAEEH ...

HMEEEREIEREREXL -

mARMm M ESHEE MR AREER - EILSE - FREFHE - &
AL R SR gt —HE R - EETREER - K oWEEHERENVERE
Rl E BT AL M2/ - BE DR FAERY - B MR R EER - 5T 72 &0 09 80k
tEFE - N MEES R EHAE - IR 8y & 5 88 R /LA A
mEgRfAREN  RuUOtMESHEHERMRAREEEN  Fg Bk
pl-BEMERHGEMMBYEES  E@FFHART - WAMEGSHE
B Hp—B2HMEVRAEEN -

T
B (1)K » S B REME?
L EY:

TR B/NEHBIA R SERPIE XS - 28 (13)5K il 1Y &7
BB - BE L MW ER - R A R E - 52 S E0$200,000
k2 $1,000,000 - 55 (13)7K At &7 #Y /H 21 B8 R e 8 iy — 1 - SE R E -

AR SR B DL E 55 (13) KA RT WY R B 2K S SCE AR E 7 B
HAEE BROIEZ A - 25 (13)F AT 3T /Y 7 2 8 fY B iy - R - B & v H Ml ik
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BILE# - 38 BT 7K SP OB 7 B (E BUR A2 RT 2 38 I BT KPRy - g =
BARIEDN - BUF A & a3 AR - BEE M — i S Ol b - B ST AKCE 2
out of line? Z&FI 23 » MR H AL LG - BAIFZ BED BUR1T IR A & (/5 B
R - GERGBRE R
HEEBEREIEREFEXL -

W E IR GHEBEER - A8 JATE RIS I S R e E =
Al G iE ] o T M AT 2 F By RS - w0 B P HCRE BTE Bh B SRR B KRR TT
B =L e
EIEE :

it 2 » AR A LA AL EAE HEEET Ry 2
HEEBEREIEREFEX L -

HME2E5NEREMRRERET S B NHEHO%RR -
EIEE :

IRBIA 2 0 15 B ey 18 O -
-3

Mr BAILEY - GERIDATE ... ...

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:
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Can | just add something to that? | think, if you look at the clauses in question —
(13), (14) and (15) — in fact what has happened in the ordinance, in many places is that the
failures have been divided into different stages of gravamen as far as the conduct is concerned.
The first one is, “without reasonable excuse.” The second one would be “recklessy
providing falseinformation.” Thethird oneis“to defraud.” Thelevelsof penalties, | think,
were done in consultation with the Director of Public Prosecutions and it has tried to give a
balance of the different gravamen of the conduct involved, rather than, as in the current
legidation, of having one offence which covers every type of conduct. Thisis why it has
been divided down into three sections and you will see this is recurring in many places
throughout the ordinance. The dual route in summary conviction really would be to take

into account the gravamen of the particul ar failure without reasonable excuse.

In my experience | do not think we have ever prosecuted under the equivalent of
section 29(a) for thisand it really isto give adifferent level of offence in case there are people
that are for failure, so we have teeth to the power itself for any failure without reasonable
excuse. |If aperson just says, “I am not going to give it to you”; then, of course, you need

something to make sure he complies.

Of course, the other avenue open is the certification process as well in which you
could certify the non-compliance to the High Court. Whereby you would not be able to do
the crimina route — either do the one route or the other. So it redly is to give teeth to the
provision and the penalties have been actually put into that context with the three different
levels for the different stages of the offence; from the pure failure to comply, the reckless

behaviour when you fail to comply and then actually with an intent to defraud.

Deputy Chairman:

Yes, Mr Chairman. Mr BAILEY, thank you for explaining this. Actualy, | am
quite comfortable with this because as you pointed out it has occurred in earlier parts of the

ordinance, too. It has just occurred to me, maybe because Mr Eric LI is not thereso | feel a
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little guilty about not looking after his accountants. So it struck me to ask the question
whether, in absolute terms, the $200,000 for non-compliance without reasonable excuse in
terms of a genera situation in Hong Kong, whether this is a suitable level. Whether you
have considered whether it is a suitable — | am not suggesting that it is not. | am just
wondering if you have considered it and, if so, what did you compare it with. That isreally

the gist of my question.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

| think, subject to correction, from my recollection these were all passed to the
Director of Public Prosecutions and he looked at them in comparison with other legislation
and he was of the view they were reasonable. Again, | would stress that even on a summary
conviction it isthe maximum and it is very rare that - in fact, we have seen cases—evenif you
have a maximum penalty that the courts will use that maximum penalty. So it gives the

courts flexibility into what they can actually find.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, the other thing is, of course, it has been compared to the existing
legislation and there are comparable provisions but, as Mr BAILEY said, it is a rolled up
provision which does not break down the levels of intent. It does not have distinctions based
on the mental element of the offence. The existing provisions provide for fines on
conviction on indictment at $1,000,000 and imprisonment for 2 years. So | think in that
context the lightest penalty of $200,000 looks about right, if $1,000,000 some time ago was

theright level for the most serious offence.

Deputy Chairman:
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Thank you.
e
AR B (IS - KA FREME Y
B B T 0 A RY 56 (L5A) 3K » B A 1= F [ 2
Deputy Chairman:
Mr Chairman, could we ask the Administration to explain this amendment to us,
please?
Chairman:

Yes, please. Itisarelatively long explanation.
HEEREGFEREREXL

BB O B R R 4P (15A) - BRI S - B R SR A -
B P 5P T E T REA R BT 4% 0 BB MASCETE MM B R 2 R
R IO -

HMBERZE » EREGRIZEELI20E T 5 &l - sUREH 177
RETZEFAER  BEIGUERGHALRELEEN - ZF AL TS D
RFEEHEGHEECARERED  EERELEEHR - AW KMEZEFEANLE
A ERE  FIHBROZEALEEEREN  FRERHRAGEM
ELEMHEEALROM ERZE - FI80KREFRETW - ARE RS 6E
HESENHZFALREMERE - THALE2EEL80HFEK B Z
AT HY R SCEY BUE I 5 B - AT DA X F RSP T HAERE I - 6
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i% < fof SCHE 55 1801k [y A 7 AH I JE -
ZHE -

FH) - ZEFEEES 180K - FHICHMIE N o B R (15)
R Y “intent to defraud” » 55 DLAEH &5 H 3 E & W 2

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:
So far as| am awarenone at all. | have been in the SFC since it started and | was

also in the old office of Commissioner for Securities and we have never had anything under

an equivalent investigatory power of an intent to defraud.

ZHE -

BB (16)F » HA A RAME 2 BERELB3(DHKE - FLFRE M
w7 A S 173(2) R e

B B 173(3) Mk » H LA 1= A M 2 A E 5 173(4) e e 2 3R AL R &
F173(5) ok - H LA R A ME 2 B EE L73(6) R Ie 2

B R 2R 173(T) ik - S LA = A [ 2 3885 173(8) ik e 7 Bl IR 26
1739 » AR A E ?

Deputy Chairman:

Chairman, | am not too sure if | understand the amendment. Can the
Administration explain what these words mean
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FE

£ 18 H HY 2 173(9) 5 -
BRI EREFEX L

A M - 55 MR 7T PAvolunteerE H fig B 2 HKMA 7 [ Al 2
EELHEEGIRTTETEBBR T BT L -

HKMEEGREHEE - EBHREWHALRER » KHAWE L - B
“which is not an intermediary” Wi % G R HERE A+ A EERET N EED
B BEBREQ)FAELNFNERE -t ER  REARHAL &
A lRrEE B AL AT EEHEERS - FORIHE
MEEAHY  HEEEBWHTESE  FHRCEEMBXEEREN - RO\

AL AEREBHE Q) - BREFHEEZ S EE - 8O E F#E
He-EH B HEAMWER] UFZIRUEEREEEREARER

HE S EWEEI ARG A BRGSO E B8R N 2
R fE H AR R -

Z/E -

BLTE 51 5w 26 19H - B R subclause (10) » &% i H & F K& 7 I &
subclause (11)0g ?

B8 X subclause (12) » & {7 5% B [ & 2?2 H FEE subclause (13)1E ?
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L fE B Fmsubclause (14) - AR E G > Z L HF R B HE ? I JE
subclause (15)0g ?

GIE R -

EFE > Al 58— B

Z/E -

IFEY e BRI - FUFRAEHE?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

(14), (15) and (16) are basically the same provisions as in the earlier section, the

same graduated scale for the same offences; same penalties.

Z/E -

B4 55 17406 55 (L)8K » 45 27 12 1 1R 2 3 1 4 (2) 50 2 B A 28 ()
% & E R PR 7 T 4 (4) 5 2

AR & am o6 (5) 3K« B IRE B A AL A 1R A M 2 Al S (6) 3 e 2

(7)) ~ (8) F2 (9)#K B *F penalty - 5% % penalties] & similar ?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Similar penalties.
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Z/E -

B (L0)K - 2 F R A HE ?

HAMIRAE AT #m 25 1756% [0 Investigations - B jY5E RS - F AL F R
A E

=

ﬁllttl

rEH

BT (BB R R mI AR E S E - AR A LA S B 2

Chairman:

Isit appealable?

Miss AU King-chi, Deputy Secretary for Financial Services:

No.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Sorry, on which clauses?

Hon Audrey EU Yuet-mee, SC, JP:

On al these powers of investigation, the request for information, the request for

documents and so on — | mean, if a person refuses to provide the information or the document,
isthat appealable?
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

It is not appealable, no. On enforcement, if it goes to certification to the High

Court, they could then raise their grievances to the High Couirt.

Hon Audrey EU Yuet-mee, SC, JP:

Is there any opinion from the industry? Unfortunately Henry is not here, ......

Z/E -

ERANLWRARBLISREHER -

Hon Audrey EU Yuet-mee, SC, JP:

As to whether they prefer the certification process to the courts or whether they
prefer appealing the request for information to the Securities and Futures Appeals Tribunal.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

| think on this particular provision the reason why it is not included in the Securities
and Futures Appeals Tribunal is, if you have an appeal mechanism, this has no conclusive
effect. The provision in fact is really a fact-finding provision and is normally used to find
out who is dealing in shares in a particular share when, for instance, there has been unusual
movement. If there were an appeal mechanism to the SFAT it would actualy thwart us in
our investigations and could be used by people to prolong investigations and prevent us from

looking at matters.
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A person would have an appeal if it came to aconclusive result.  For instance, if it
went into a full investigation and it came to an outcome either to prosecution, where they
would have the courts to hear the case or if it went to discipline, they would have the full
disciplinary process and they would have the appeal mechanism on the back of that. It is
like any of the investigatory provisons. They do not have a conclusive outcome and,
therefore, it would not be applicable as far as we are concerned to put it to the appeals tribunal

because it could be used to thwart investigations.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, if a person refuses to provide the information or the document and
say, “Take me to court for the specification”, would that be considered as an unreasonable

excuse or would that be considered as akind of reasonable excuse?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

| think if a person blatantly refused, we would have to either certify or prosecute
and, in either case, you would have the courts adjudicate on the outcome, whether it be by

prosecution or by certification and that would give a check and balance in the process.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There are two other things perhaps worth bearing in mind. First, that the
judgment that Mr BAILEY described about. It is essential for the appeal mechanism not to
frustrate the investigative process is one that was also reached by the FSA in the UK and by
the Australian Securities and Investments Commission in Australia.  They have very

extensive appeal mechanisms but both carved out the investigative process for that reason.
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However, what has not happened very much in Hong Kong but which has happened
in both those other jurisdictions is that people who are concerned about the way in which the
investigative powers are exercised and complain that they are ultra vires have taken a number
of judicia review proceedings and, of course, that would be available here as well.  So that
is actually the mechanism that people have tended to use to challenge the bona fides of the

exercise of the investigative power.

There is a mechanism that is available. It is not the appeal mechanism but the
policy judgment that has been made here. In both those other jurisdictions, there is a
reasonabl e balance, having regard to the not unrealistic grip, | think that people would use to
frustrate the conduct of an investigation; not everyone, of course, but some would and it

would seem to be enough of athreat to take that judgment.

Chairman:

The Commission has used this power before?

Deputy Chairman:

| expect this is really the bread and butter of your investigatory power. So has
there been a great deal of response in the industry? Do they quite accept that this is what
you need to do?

HMEEEREIERERELL -

EHERAEAMEZEMNE RS RERZHEEUNEEREL R
AHE  BERADLEMSEMMERmEKRIER - KMAETHTHEA LA
A FER TER T ETHENES - 2ERBLTGRARET VL &R
g HH MBS TIEAE - MAHAE S EMHiEE  wREESFETHE
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%ﬁ C BARE - SHEFTE NN gE
- NETMHALNER BRI TEFERE E
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Lig fE H AR 1Y
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TIH|
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fl b g 2] T EA S REFEHRE - BEERT DR L
A P AEFHIRER - AW A LA Al EiF - RAIBEBER A LEEE I R
PHEAERT - M GETHERE EF > SRS A ERE 0T H A A
B E-ERFMHE BN - A WMAOEER - EFEHRZER - AR A
TAGERE LS  EEELARMERE T HUAERRALHE GET N E
mE  MRANEFFEEEERM  EEEEEEETHE - FERE - &K
MEERRIEFEREZE Y  ZLZEBGEELEFEFEERIL - EFEREZE
G L FHEERZ - BOIKSR BROEEIEEHEEET T —F0HRE
EBrARmR - EEEEENHETFORENR  SHEEhRFELEL
EEERXEZEGMT ZEGRHRTEEITWIEER  PlOEES HE

B E =AY A - DA E TR RSy B A -

HMAmEEA R —EBRGE DIEET S AL ER -
BEAh SRS Bl B B B R R AT E A Bk Y R RS e

ZHE -

AIE

HPRGEHEE  WRERAER - ..

e if 4 $2 | - Any more questions?

2 H 5 5 3R 176

oA Sk 55 176(6) e 48 Hi — I il 7 ... ... R AE 2 B HE RS IE - 5

176f5% Be 730 EHYETT - BN B (DF - JAFRA ME 2 H S (2500 2

%%%ﬁ@* C HAERAME B ESE ()R Y B AL &R 5 (5)
c RRERN - LA RAEMHE?

FRE OGRS L WHHEXLERR T FEEIHRBEAFARLR
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e X BB A A RAE - SEN T AREREEFEEM AL A W&
KT > BO)KHIEE & » “the Commission may, with the consent of the
Secretary for Justice, cause a report under this section to be published” - 1 &
= 0 Q1% A 153 #lconsent - {F N REFy publish - B © F f5 = G E AT E —
EEHR ... ...

HMEEEREIEREREXL -

it I AE & & 1% UL T #5 T consent

...... At BHAE 55 8 % Il N AN 4G Treonsent - (¢ 55 — A E AR E - N R B HH
B EHEEgTERAER O HEEZIERSELAM - A BEE(6)K
WEdk  BRAIEREERENAMER SRS -

Il

HMEEEREIERERELL -

G Je A BHAE R IR B A 8 TE R ST o R BCE Y A 2 1R AT R D
Lﬁm Ry R AR A TR EER AL ME RS G ? WA EE R
ﬁ??%ﬁ%WL SR TE - PlAnse R E - R AR &S
RE /& H H — i LA - 3 3 55 SFCHY [F] 25 7] & i 3 i
C ICE BB FNEE R AE AR EK
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Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Again, thisisnot in the legidation. In fact, in my experience it has been used very,

very rarely indeed.  That is when there is interest in a particular case and, even in those
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cases, one has to be very careful that you might take the names out of the people involved,
when there is public interest in the case. The reason why the consent of the Secretary for
Justice is required is in case that any publication could prejudice possibly a prosecution by
that publication. But normally we would not use this provision because the mgjority of our
cases where we want to make the public aware of what we have done is when we can do it.
For instance, on the back of a prosecution or on the back of disciplinary action when we put
out press releases to explain what has been done, why it has been done and if it has a market
impact or if we want to send a message to the market we will certainly make a point of that as
well.

So this provision, | think, has only been used in my experience twice. In one of
those cases the names of the people involved — because there was nothing found wrong in that
case. It was just purely to let the market know what had happened because there were
allegations in the market. We took the names of the parties out and with the consent of the
Secretary for Justice it was published. In the other case, there was publication with namesin
because of certain difficulties we had had in obtaining any information from another

jurisdiction.
HEERGEEREREX L
ELEAT o RS A EMFHRHTT
Chairman:
Yes, please.
ERHFEMEXEXL -

ﬁi%iﬁ% e E T WEREBEREBE(LFAGRY ) HE
B 2 S T A AR IR HR (8 AR B - B R AL 2 A R 7B L & prejudice
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against criminal proceedings|ii@ B HIEF A M AR FHEH &

ZHE -

HERMARZEHMEREBECEREEDI - R0 5 (0)KAy %
“with the consent of the Secretary for Justice” & 75 Al BUIE ? & & 7] &5 5 &
W“%mwmg@MMWﬁﬁﬁﬁﬁT NPER= v = (TR = S N/ TR =]
B i & 2 B BRI R R G E R AR E R A obligation A 11 J & ¥ & - (HAE
%%%ﬁT’Eﬁﬁﬂﬁm“Q%T NGTRERE =

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

| think, possibly, to add to that, there might be other. It is not just criminal
prosecutions. There might be public interest matters that might have to be taken into
account. You cannot tie it down specifically to criminal prosecutions. You have to give
some leeway so that the Government has control over what might be published if it is

prejudicial to the public interest.

Z/E -

EREREHS -ER > BAOET AN AEETHRE - Hinvestigator
AEREF FRETIETRE ERERELAMHAERS EEERT -
ANBREEPHE - EREKER ? RFOEEFHERY - BUOERBER
RIEE (6) Y FLE » LAl Al K18 A f5 T consent » 15 £ S 1 & 6 T £ X A
AR —(EE R EEE -

Deputy Chairman:

She takes quite a good deal of money. She can take that sort of pressure. Mr
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Chairman, | am content to leave it to the checks and balances of the political system because |

think it is of tremendous public interest.

Chairman:

Why do we not add some wording like, “considering public interest”, etc.

Deputy Chairman:

| am very allergic to the words “public interest”. So please do not add them. |

think the way clause (6) is drafted alows a certain give and take between the Commission and

the Secretary for Justice, between whom the public interest should be considered.

Z/E -

T P 2 2 £ H A R — I D RE o B B R Y B FE DA HE 20 & m R BT )
25 [ B (5 S22 75 exactly ¢ Al SE BE U B8 2 2

HMEEEREIERERELL -

THE ERFHETHECSEGY ) AMEGENBRRK - FAK > TIgF
BEIEFEHNER - WEBLEMAGRFIRRER - 8 K 2K I H B E
“public interest” - Jim I & EH B A K18 FE E S B #EE R A 4F -

Chairman:

OK.

Deputy Chairman:
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Mr Chairman, may | ask a general question? This all sounds very well, you know,
if the Commission has reasonable cause to believe something wrong is going on that it
investigates. What about when the securities business is carrying out in the banks? What
is the equivalent situation? What kind of investigation is monitored? How does it do? |

forgot what provisions you have?
Miss AU King-chi, Deputy Secretary for Financial Services:

We do not differentiate banks or brokerage houses in this section.
Deputy Chairman:

So the Commission will still do the investigation, isthat right?
HMEEEGREREREX L :

bt o A4 7 AR R R -
EELREEGRTEERBBRITE T L -

ERMBAERGN - 5 M2 E31H F 17565 (1) (e)K - & R
HEGHI - REBEHNNER T BEENHEE T A MER RS EHE MR
ANEHEE AN BB EREERE - AN RMCAEEROERZR » HESEIX
LT M E KM amBIXEHE > S ENE EETHRYERD A
T ERe AL ESEEAEBRERRRAE  UESHEMFELERERET -
G ETEZEENR - LAMFERE - HE > RMITEK S (e) Ay #
B ERE o LB TR RITHE R 20 - RN MR E R A E GG HEEE

At LL3E RSl R B R TE Il - ERMEAEE BRI AR -

GIEE -
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H B GEAEZE30H -

FEELREEIRTEEBBRIIE TS E -

KL - RBIF KBS S - METE —KE -

GIE R -

a2 MNBERL N EERY  BEERSFRH —HELE

- MBZHELEE  SEGETHENE DA G JeHHEZT - HAOKR

TiRMERE R EE g/ KA B IRTTETHAE -

Z/E -

B ZB 1760k » S A AR E

AL RS & 50 L7740 » B SBLTTIR A (L)) - S H R A M 2 A5
(2)Fwe 2 JAERT G 28 (3)3K » B EMR » S FRAME

=

ﬁlltltl

rEH

EE o RAHERIFEHREE G - 15 ZFriE £ #Y “reasonable excuse”
BFELER ? MREE AL ANEEREER S SCH - & FEEEEM A+
e S - BIANM By & P £ HACE o N R AR LR - HEoREEAER
HAEREMN UM HNERESENFERERRAENSE  EEHEBESR
J& X “reasonable excuse” ?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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| think that is ultimately for the courtsto decide. Asfar as| am aware thereis UK
case law expanding on what reasonable excuse is. So there is some predictability to the
phrase. | think it is generaly used to encompass things like, “The documents aren’t
unavailable. They were destroyed some time ago without any intention to frustrate any
investigation” and things like that that are clearly beyond the powers of the person who was

requested to produce the information.

| think questions of cost and things like that might be a difficult one or questions of
impracticability. But the courts would ultimately balance. 1n some areas, for instance, with
the banks there are powers for us to reimburse the banks for the cost of copying documents
and so forth on an ex gratia basis and where they are regularly approached for documents to
certify in relation to client records and so forth, and bank accounts. Oppressive requests and
things of that nature, the illegality of the request, legal professional privilege, public interest,
things of that nature would al be encompassed within that.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Public interest in the narrow sense in which it is used, to protect state secrets of

witnesses and so on, not in the wider sense that upset some people.

ZHE -

B R 28 (BA) X » B 1A 1= F R 7 55 (4) K (5) 5k B costs 5 i -

Deputy Chairman:

Mr Chairman, just pausing there. | think behind Audrey’s question, there may be

a need to do something at some appropriate time and in some appropriate form to explain to
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your potential audience what sort of things are not covered by “without reasonable excuse’.
So that people have some sort of idea because on the face of it, it is not easy to understand
what would count as a “reasonable excuse”. What alayman finds perfectly reasonable as an

excuse may not be acceptable in law as a reasonable excuse.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

In practice, people get indulgences. If they come back and say they have a
problem or if they explain to us that they have problems, we always give them additional time.
In fact, in many, many cases both on investigations and obtaining information on transactions,
we will give people two weeks extraif they give us a genuine reason why they cannot comply.
So | think, in practice, | do not think we have ever taken people to prosecution. | think we
have only certified three times in ten years. We are very reasonable as far as indulging
people of these things and trying to make it clear to them and explaining to them their legal
obligations. In fact, | would think in 99.99 per cent of the time they actually comply, so |
think the Commission itself behaves very reasonably, if | can use that word, in using these

provisions.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | am realy in back of my mind thinking of something equivalent to
what lawyers call “interpleader situations’. Because quite often you may be put on the spot,
put in the middle because the Commission requires certain information or certain documents
but you have difficulty producing them because maybe there is objection from somebody else
and the owner, so you do not really want to decide basically. Ordinarily, if the middle man
can go to court and get an interpleader like “Don’t make me decide” but | just wondered
whether in this sort of case the chap in the middle holding the information or the document
can plead and say, “Provided you convince the other chap, don't bother me”’, whether that

would be some form of reasonable excuse. He does not really want to have to make a
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decision. He does not realy want to pay a lawyer to advise him. If he says, “Well, okay.
You can take me to court under the certification process’ — whether that would be a sort of

reasonable excuse. | am really thinking of that sort of person who is caught in the middie.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

If, for example, a notice was served upon an individual who was told by a third
party that the notice was in some way defective but the person upon whom it had been served
owed a contractual obligation to that third party not to disclose. That would be the sort of
situation where, as a matter of law, that may amount to reasonable excuse. Obvioudly, it
would depend upon all the facts and circumstances and you could have a variation on that.
If someone, again athird party, asserted that there was a claim of public interest immunity or
legal professional privilege that attached to the documents, that could put the recipient of a
notice in a difficult position but that would on the facts potentially amount to reasonable
excusetorefuse. Infact, | guess we would actually have standing to apply for interpretation

of the effect of the legidlation. We could get a ruling from the court on that as well.

Hon Audrey EU Yuet-mee, SC, JP:

That isunder 178.

ZE:

B 5 Em 5E 17810 - BB (DK » A H R A ME 2 B (2)K
e 2
Deputy Chairman -

| am not perfectly clear. | think we just touched upon it. When does the
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Commission go for certification and when does it take it to prosecution?

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

| think in all the cases we have done to date, we have always gone for the
certification process because we are more interested in getting the information then putting a
person into court. Using the certification process, the court can then direct the person to
produce and if they then fail to produce, they can be deat with for contempt so the
certification is the preferred route because we have got more chance of getting the
information.
Deputy Chairman:

Thank you.
ZE:

BRI EE L78R 5 () » B H R AR E

=A AS

WAE 5 2@ 26 1791 [ Assistance to regulators outside Hong
Kong - B EE (V) » &AM E WG ME 2 I ESE (2)FK0E 2

BB 28 (33K » B 1 A R R 2 A8 IS (4) 5. 2

BB (D)X » B AR A M E ?

Z(5)(b)FKETHH » “...... subject to adequate secrecy provisions” » 5 [H]
ARA SR EFBREE
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HMEEEREIEREREXL -

W

HFEMr BAILEYM®REM ERIE N - WG REBHNEEESZS
AR B R R K SE R B

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Basically, when we are assessing whether or not there is adequate secrecy
provisions, we do compare it with our own legidation and, in every case, we go to the
legislation from the jurisdiction who is requesting it from the investigatory system. The same,
of course, would apply to information sharing. | think it is under clause 366 — to make sure

that the secrecy provisions are basically on par with what we have got in Hong Kong.

We have, in fact, declined to assist in certain cases until people have, in fact, got
adequate secrecy provisions in place. It is done very, very meticulously on a case-by-case
basis and a lot of analysis is done. If necessary we go back to the other jurisdiction to
explain the provisions, how they actually operate in practice and only when we are satisfied
that they are very similar to ours would we then accept that they are suitable for investigatory

systems or, in fact, sharing the information.

Z/E -

BARR S (6)FK » B[ HERA M 2 AL ES (7)F0E 2 B R (8)aK » &
25 =AM 2 AR (9) 7Kg ?

HAE & am o6 180f5 » BHfRiE RS - M T ZBUF HEE R -

Deputy Chairman:
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Redlly, the first thing | ask the Government to explain is whether there has been any

substantive changes. Isit just idealistic?

HEEBEREIEREFEXL -

HEER AT — T -

Z/E -

IF 1y

ERGELIZRERERSRFHKL -

o B - WAEEFIEFQ)()A T EITMER - HEEZKE
R ER EM A et dmng 5 1728 1771 h > Jrfl“a person is not excused
from complying with a requirement... ... "—h e WM ERRRNESR R ELIT2RE
FATTH - BA EAEME R RSP EHEST E A B AE o 2105 1801k H &k #f
MERE L7 HERMBE B E T HEOH - BRINEEEEZE » F£[A
MR =G5 HAFHE - M 7£ (F 3 F7 4 ZHmake aclaim o 7R 55 HE B E H 8 R
FHOET - FEFHMEHEHBERE  MAESBASEMNEEZERERF P EM & H
iz NWIFEHE - AR » 35 TE A E I AN @8 A R 38 (1) B > R R 236 (1) 81 B P IR 48 28
XNIES R REEERE - JREVA B %5 % & 17 & (market misconduct) i)
EERER - WL BERAERALFEHBEMERE - JGEHAREOE - 2R
FNEERTHSAETRNERER  IEFHFHEHEHERE  ESHEEZ—
HE Ml B3] - LA 5 G 4 S R R ESR A EEOR -

ZHE -

Margaret.
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I EY:

EZE g mBURK WHEH - HRANER - #ERE /R RZ D
B ERANEERNS —REME - HEDNRZEFER - RIBE KXY
MIE - ERAEREMmAREER  HKMAFEENE  ERAJSHEMAEESR
M ERALAFE? BOMTY  SREMANBENEERERFPHEM -
R BR(NDETET - ARER AT ER 5K E 1T R e R BREF J 6
H - EZEgalamBURE - WATIRHERZE » RS 5SRE TRz
R ERER » EERET - FrE S E R 2 &0 40 n] DULE 18 B 25 e 422 i
fERH - st @8t - MR T % —fiEk s BEERBHOAREZE - & Bt A
et E R - R AT A EIE R BN ASE - B 2

HMEEEREIERERELL -

1|

2 XIS 2 22 - 38 SR (EE T all iy » Al EH AR &R - 5%
HERBERANSRL S ERBETHRAEE IR > Wl HEE S ERSLN
AR FREVEED I ZENVERE - EHEHHARARR S ERIEN
Wl ERSEER » R#EZEJENEREERERE - JMHZ /KA
ANZHRHREEARTHSAETREREBANRFLERER -

il

Deputy Chairman:

In one way, what is new about this ordinance is that what you gathered at this stage
can be used for the purpose of Part XI1Il, market misconduct, and once it is there then this Bill
provides that it can be used in any civil action, but does it also not mean that what is stated as
arecord in market misconduct can also be adduced in criminal proceedings? Can you also

use that for criminal investigation?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

-55- Tuesday, 17 July 2001



© 00 N oo 0o A W DN P

W RN NRNNNDNNRNRNDNIERRRR B B B B B
S © ® N 00 00 B W NP O ©W 0 N o 00 W N R O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 FRITE(BENDKHAEEX ) ZEF

Perhaps | can clarify these things and if you could correct me if | have
misinterpreted you. (ii) — the “criminal” there only refers to criminal proceedings for the
purposes of Part XIll which are ancillary provisions, criminal provisions to the operation of
the Market Misconduct Tribunal and the proceedings before that Tribunal are quite clearly
civil. The crimina offences that appear in Part XIll are not the substantive criminal
provisions for the criminal punishment of market misconduct as such asin 10 years' jail or a
$10,000,000 fine. Rather they are the more minor offences that go towards whether orders
of the MMT to compel evidence have been complied with or to misleading evidence as given

to the Market Misconduct Tribunal and so forth.

Deputy Chairman:

Mr Chairman, may be the substantive question could better be dealt with when we
come to Part XIII but the relative part here is, what is the ultimate effect of clause 180,
whether there has been any change. My question is really this. If we are concerned with
self-incrimination, it is not good enough to say that it will not be used directly in criminal
proceedings against you. Because it can be used in market misconduct, and | do understand
that that is not criminal. That is intended to be a kind of civil procedure and | think | can
still remember the kind of sanction you are liable to if you are found guilty before the Market
Misconduct Tribunal.

Nevertheless, because the proceedings and the materials used in the Market
Misconduct Tribunal is available for civil claimsthen (1) it can be used for civil clams. But
| believe that that once being open and publicly available material, that material can aso be

used as a foundation for other criminal sanctions against you. Would that not be the case?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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No, not that | think, derivatively. Certainly the statement itself compelled under
clause 180 — compelled under the investigatory provisions or the information governing the
powers under Part VIII could not be used. Derivative evidence, | think, if that is what you
are referring to — derivatively obtained evidence in terms of documents obtained flying from
that statement — Clause 180 clearly does not govern those, if that iswhat you are asking about.
If you are asking about the derivative use of the statement as tendered before the MMT, |
think again (i) would prohibit the use of that in any other crimina proceedings. We can

look at that and examine it if further changes need to be made to that clause.

In this respect, clause 247 isrelevant. If | can summarize it - that any evidence in
term tendered before the MMT is not available in criminal proceedings against that person
other than proceedings in the nature of the falsity of the statement for perjury or the ancillary
criminal offencesin Part X111, that | referred to earlier going to the mechanics of the operation

of the MMT in giving false evidence, failing to provide information.

Deputy Chairman:

| will have another |ook.

Z/E -

BB 28 1810 » & (A2 1= A ) RE 7 AT A 1821 e

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Mr Chairman. Could | come back to 180? The progress of this

afternoon is faster than | expected and | have not got with me the copy of the United Kingdom

Financial Services and Markets Act. Thereisasimilar provision as to the prohibition of the

use of evidence — statements obtained by compulsion, of using them in criminal proceedings.

| think the wording there is quite different and | would suggest that we follow the wording in
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the Act.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The wording is very different in several respects. It is both wider and narrower,
depending on which part of the provision you are looking at. In the UK you do not have to
make a claim for privilege. It is based on the fact that the evidence is elicited under
compulsion. But the use that can be made of the evidence in one respect is significantly
wider because if the person who has made the statement and at a subsequent criminal tria
puts in evidence — in other words, |eads evidence — about the making of the statement, then it
isall open. Then the prosecution can lead evidence about the interrogation and question and

answer.

So if, for example, at a subsequent trial the defendant is putting forward a defence
and on cross-examination there was a suggestion that this was a recent invention and the
defendant says, “No, it isn't. | told the FSA this when they asked me some questions and
this is what | told them”, it would all be in then. You could actualy lead all the other
evidence.  So there are very significant differences, not just about whether thisis based on
privilege or compulsion and | think the scope of the UK section is quite different to the scope
of these provisions. It would be a very significant change and we would want to consult the

industry very carefully on.
Mr KAU Kin-wah, Assistant Legal Adviser:

| just would like to make a point. | only referred to that part of the UK provisions
that is the actual prohibition, which, if | remember correctly, states that such statement cannot

be used and no questions should be put in relation to this thing.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

| think actually again this provision is tighter and it is a wider protection for the
person. It isnot just a question of asking questions. | think we would need to look very
carefully at whether that UK provision, in fact, was a broader protection. | think thisis a
broader protection. It isamuch more general expression of the prohibition. It is obviously

aquestion of interpretation.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Basically, we spoke to the FSA in relation to clause 174(2)(b) which the Legal
Adviser isreferring to. It is, in some respects, a little bit broader in that no question may be
asked in relation to the statement. | think, as Mr PROCTER has said, the situation in the UK
in relation to evidence law is significantly different. Particularly in relation to admission of

guilt and also late defences asis referred to.

As we understand it, the Court of Final Appeal in a case that was handed down in
about May of this year comprehensively ruled out questions that the UK legislation was
dealing with there and we feel that the legal foundation in Hong Kong common law as set out
in the case is somewhat different to that that exists in the United Kingdom. Hence, the
provision is somewhat inappropriate for Hong Kong on the basis of the differences in

common law between Hong Kong and the United Kingdom.
The situation is a little bit complicated and | think it is somewhat difficult to
explain oraly and if you need further we may be able after appropriate research to set

something up.

Deputy Chairman:
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Mr Chairman, | think really the better way to deal with this question is to take it as
a separate and self-contained problem so that we can have the Legal Adviser perhaps provide
us with the exact wording of the UK Act that we have been referring to; and aso the

appropriate authorities so that we can look at it together because thisis arather serious point.

Mr Chairman, | just turn forward to clause 247 about the use of evidence received
for the purpose of market misconduct proceedings. There is no question that evidence
gathered under clause 180 can be used in market misconduct proceedings. Now, you see
here under (2) — of course, (2)(b) | can see that criminal proceedings - where the evidence
cannot be used in crimina proceedings where the person is charged with an offence under
Part V of the Crimes Ordinance, or for perjury, and so on, but (3) is rather difficult to
understand. (3) says. “The evidence given by any person at or for the purpose of any
proceedings instituted under section 244" — that is, market misconduct proceedings — “as
referred to in subsection (1) is admissible in evidence against that person in any other
proceedings, civil or criminal, in a court of law where, had there been no such proceedings
instituted under section 244, the same evidence would have been admissible in evidence in
such other proceedings under the law or proceedings applicable to such other proceedings in
that court.” | just find it frightfully difficult to understand, so | do not know exactly to what
extent one is protected under clause 180. That is a difficult point because clause 180 is

where you exercise a power to compel someone to give you - -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The proposal isto delete that provision, actually. | think...

HMEEEREIERERELL -

M EXETHmE > B EWEEOREOREROEE - 5 REFEH
fmaf & o ?Jﬁ‘jﬂ 224715 25 (3)F - F R FAMTE R FT Fa 2B XIHES » A DA
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BERASAELE B - FRESHHE  ERAS ANRBEIE -

Deputy Chairman:

Sorry. | have not quite remembered that.

Chairman:

Mr LI has come back.

Deputy Chairman:

| have no further questions on clauses 180, or 181, for that matter. In fact, | have

no questions for the rest of this Part.

rEHHER -

B 5 (D) ()3 - BIE R 7E S K R L fom 8 B8 — 3 R E 4 5
OB+ B SRR T PR < T A A A R R R 4R
BOEORRT - MAE(F I A A S T AT R 2 R f 15 15
AT R R R 7

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Basically, thisis what we understand the situation is at common law. If the claim
of privilege against self-incrimination is not made, al the evidence is then subsequently
admissible in criminal proceedings. So all we are seeking to do is state that you must, before
answering questions, do what you would have to do in the ordinary situation at common law

and say, “I clam privilege against self-incrimination.” The difference under the statutory
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provisions is, of course, that you must answer the question or provide the document or
whatever and that at common law the privilege is obviously a complete answer to arequest to

give the statement or produce whatever you are asked to produce.

So al we are asking is that a person indicate, as they must at common law, that they
are, in fact, claming the privilege and then they will have the defence’'s use amenities
available to them under clause 180 in respect to the use of that in subsequent criminal

proceedings against them.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Could | add, as a matter of practice we always advise people we are interviewing of
these provisions and these are explained to them. They are asked if they understand so they
are fully aware of their rights under this provision. It is a matter that every investigator is
trained to deal with.

Hon Audrey EU Yuet-mee, SC, JP:

The reason | asked is that when | look at section 180(1), it says, “The investigator
shall ensure that the person has been informed of the limitations’. | was not quite sure what
the limitations are referred to in (2), whether you really mean his rights not to incriminate

himself or whether you mean some other limitations.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In effect, as Mr BAILEY said, during an interview there is a very long preamble
before even any first question such as, “What is your name?” is asked that goes through and

recites the statutory provisions. They are, with the notice that goes out inviting them to
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attend an interview, given a copy of those statutory provisions and it draws their attention to
al the relevant provisions. At the beginning of an investigation or of an interview, the
investigator will be required, as a matter of practice — and also obviously as a matter of law —
to go through the provisions and tell them that they have the right to claim privilege before
answering aquestion. Also what use may be made of that evidence. If they claim privilege
they will have to still answer the question. However, the evidence will not be admissible
against them in criminal proceedings other than perjury and so forth but it will be admissible
against them for the purposes of, at present, insider dealing; under the new Bill for the
purposes of market misconduct proceedings and so forth. That will al be read out to
somebody who is interviewed at the time of the interview, before they are even asked what

their names are and where they live.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, my concern is, if you give somebody a caution at the very beginning
when the person does not understand or does not realize or does not appreciate what is going
to hit them next, they may not at that point claim a privilege because they really think that
there is not much that can berevealed. But really, when it comes to the crucia point - when
you start off asking people their names, their addresses, then, of course, the person is going to
tell you his name and address and so on and it is really maybe into the fifth hour when you
ask them the crucial question that they are a little bit caught by surprise and not really
prepared and they give you the answer.

My concern is, at what stage would they be told, | mean, would they be advised to
claim privilege anyway, even before they tell you their name. Or whether you would remind
them when it comes to the critical bit, “Look, thisiswhere you have to claim privilege against

salf-incrimination.”

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:
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If you look at the context of the investigation, there are really two categories of
people. There are witnesses and persons under investigation. Now, if a person under
investigation — well, anybody under this ordinance, or currently a person under investigation
is allowed lega representation. As a matter of practice, we allow anybody to have legal
representation.  If, during an interview, a witness suddenly finds himself in deep water, he
will be advised there and then of the concerns and advised that he has now become a person
under investigation and again reminded of his rights at that point in time. We have an

instruction out on that.

So the investigators are aware that a witness can change to a person under
investigation; exactly the same as in the context of the Police. A person might be a witness
and then suddenly he starts incriminating himself and you caution him.  So the same sort of
procedure is followed in our investigation.  Investigators are fully aware of the possibility —
there are two classes to start with but there is one class where the witness may become a
person under investigation and that is when they are reminded of their obligations and again

reminded of the rightsto claim privilege on self-incrimination.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think, in the scenario you describe, the lapse of time is something which courts
have taken into account, as to whether a statement remains voluntary, for example. So you
do have to repeat periodically and remind periodically that someone is entitled to certain
protection if you want to ensure the admissibility of the information at a later stage.  So that

isthe practice.

Actualy, what usually happens is, people do claim privilege in respect of their
name and they write the word “Privilege” and they put it down in front of them on the desk

and they state “Privilege” before every single answer. Practically it does not very often arise

-64- Tuesday, 17 July 2001



© 00 N oo 0o A W N P

W RN RNRNNNNNNRNRNDNIERRR R B B B B B
S © ® N 00 00 B W NP O ©W 0 N o 00 W N B O

Bills Committee on
Securitiesand Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 FRITE(BENDKHAEEX ) ZEF

that people start with full and frank disclosures without the claim and then suddenly begin to

clamit. They amost invariably claim it from the outset.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

Again, for instance, five hours is probably a very long interview and we would not
normally conduct them for that length of time but if a person adjourns, say, after an hour or
two hours of an interview and wants to start again tomorrow, he will be again reminded of his

rights at that point in time when he starts again.

Hon Audrey EU Yuet-mee, SC, JP:

| think that is very important because, of course, here you make the right
conditional upon the person making the claim. My concern is that thisis very different from
a Police interview because if | am asked by the Police to assist in a police investigation, | am
very cautious of this question of self-incrimination and so on. You are not really obliged to
assist. But because the Commission has all these powers where you are really obliged to
provide the information and the person would be less conscious of the right to refuse to give
any information and the right to claim any privilege. So it is very important, therefore, that

the person is reminded to make the claim at the crucial moment. Otherwise, helosesiit.

Mr Paul R BAILEY, Member of the Commission and Executive Director, Enforcement,

Securities and Futures Commission:

We are fully conscious of your concerns and, in fact, we do have a procedure that

should hopefully allay any fears you have in that regard.

Deputy Chairman:
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Mr Chairman, may | suggest that the Administration consider a slightly different
form of wording? Instead of saying on page 45, the fifth line, “shall and show that the
person has first been informed of the limitation imposed by subsection (2)”, may | suggest
that you remove the word “limitation” and simply ensure that the person has been first
informed or reminded of subsection (2). Because when you say, “reminded of the limitation
of subsection (2)”, then that may be misunderstood. That is not easy to understand. What
are the limitations in subsection (2). Could you seeif it isrealy necessary for you to use the

word “limitation” ?

HEEBEREIEREFEXL -

A& LA #E RE -

Z/E -

FHy - IREESTEmEE 1836 MM Inspection of records or documents
seized, etc. - FNREMKR » KA R EMAE

L EY:
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T
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think, Chairman, the person may well be trying to evade charges under a more
serious offence but obvioudly, as you well know, they are innocent until they are proven guilty.
You could not punish them on the assumption that they had committed that other offence, just
by reason of the fact that they had destroyed the document. We might have some difficulty.
It may cause us to be extremely skeptical about the other matter but that would be a rather

unfair basis, | think, on which to proceed.
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