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& o Bl ar A0 or Y [H) 25 - Before we start to jump into the agenda, |
would like to congratulate Mr Andrew PROCTER on his new assignment in the
Financial Services Authority in November. | hope that we can finish our job

by that time.
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| would invite Mr BAILEY to explain to Members through a few examples as to

what sort of misconduct he hasin mind for the protection of investors.

Z/E -

S 7 3L i & CB(1)1174/00-01(05) 5% S » B B 1Y #f 5% 55 8C/01
5 S

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

In fact, asregard to clause 181(1)(d), there are many examples where we have used

this provision when we have taken disciplinary action in the past. | could refer Members to
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the paper in the annex which has one or two examples. For misuse of clients accounts
funds or shares, | think it would clearly be prejudicia to the interests of the investing public.
Asfor trading through nominee accounts to the detriment of clients, when we had the spate of
rap trading, we used this provision because | think you would all agree that if a person was

trading to the detriment of clients, it would be contrary to the interests of the investing public.

We have also had cases where people have marked the close.  Thisiswhere, at the
end of atrading day, people quite often use small board lots to manipulate the price of a share
and, again, that raises the price to a level which is not by force of supply and demand in the
true sense.  Again, | am sure you would appreciate, that would be to the detriment of the

investing public.

We have also done cases where people have abused the discretionary accounts of
brokers where, again, if that had been an abuse, it is again to the detriment of the investing
public. We had a couple of cases, going back afew years, where people applied for an 1PO.
In an IPO there is a prohibition on submitting multiple applications, purely so everyone can
get a good chance of getting the shares rather than breaking down the application into
numerous possible nominees. We had a couple of cases there that are quite detrimental to

the investing public obtaining sharesin an IPO on afair basis.

| think that is probably enough to give you examples of where we have used it. |
would stress that when we have used the equivaent of clause 181(1)(d) it has primarily been
used under the Securities and Futures Ordinance under section 56. There is aways the
genera process of where a person has to be told of our concerns. They have afull chance to
make representations. Those representations have to be considered and then a notice of

decision isissued.

So clause 181(1)(d) has been used quite alot where you have actually got situations
which do not actually fall into (a), (b) and (c), but it is clearly detrimental to the investing

public. | would aso state that misconduct is, in fact, a sort of — defined instances of where
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fitness and properness has been impugned on the broader concept and clause 181(1)(d), |
think, is clearly required by us and has been used on numerous occasions by us. From my
memory, | would add that out of those cases | can remember under clause 181(1)(d), we have
only had one appeal and on that particular appeal, the appeals panel on a case of rap trading
said we had actually been too lenient. So | think we have got a case on appeal where the

appeals panel has upheld us on using this particular provision.

So it has been in the law ever since the Securities Ordinance and Commodity
Trading Ordinance were enacted in the seventies when there was the Leveraged Foreign
Exchange Trading Ordinance although it has not been used. When that particular ordinance
was enacted, a similar provision was put into the disciplinary regime in the Leveraged

Foreign Exchange Trading Ordinance.

E-&
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think, Chairman, | understand the Member’s concern about the general scope of
the provision. The practical reality is that it is not possible to set down in advance the variety
of conduct which we think should be considered unacceptable and should result in
disciplinary action taken against members of the industry. But what we do and what
significantly narrows the scope for misunderstanding and significantly improves the
industry’ s understanding of what it is that we expect of them is to publish very clear guidance
in the form of codes of conduct. There are now several of these codes of conduct which are
specific to parts of the industry such as those relating to corporate finance advisers or fund

management, but also a general code of conduct which appliesto all practitioners.

There is no question that the SFC has laid out in those codes of conduct its
expectations in the ordinary course of business of what it would require from those that it
licenses, what it is it would expect of them to demonstrate their ongoing fitness and
properness and | think that, whilst it is possible to say at the moment that the Members trust
the senior executives of the SFC, in fact, you do not have to think of it in those terms.  You
can look at the entire history of this legidlation in the way in which the SFC has dealt with it
through the provision of these codes of conduct and you can see that, in fact, it works well.
It has not been the cause of concern. It has not been the cause of any unfairness or prejudice

to those whom we license and | do not think there is any reason to believe that it would be in
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the future.

On the other hand, if we were to ssimply confine ourselves to things that we could
specify in subordinate legislation in advance, then | think there is a real likelihood that the
public would be prejudiced and that it would be impossible for us to take action against
people who had committed the kind of misconduct that Mr BAILEY described.

There are many other examples and he did not, for example, refer to cases where
we have taken disciplinary action against intermediaries who have assisted in breaches of the
takeovers code. The examples can be multiplied and what we have done, though, is set out
very clearly in al of our codes — and there are provisionsin Parts VI and VI that allow us to
do that — so that the industry knows exactly what it is to the best of our ability to expressin

advance what we expect of them.

T
REWEER -

Hon Audrey AU Yuet-mee, SC, JP:

Thank you, Chairman. It is also on clause 186(1)(d). | have two questions.
The first question is, the words there, “in the opinion of the Commission” —my first question
is whether it will make any difference if those words are deleted. The second question |
would like to ask is that — first of all, | agree entirely with what was said earlier by the SFC
that we need some provisions to protect the interests of the investing public and sometimes it
may be difficult to say in advance in the legislation as to what these conducts can be but then
the proposal is that they will be set out in the code. So my second question is, whether it is
possible to put it very clearly, either in this particular provision or later on in clause 191A that
it isrealy in relation to breaches of the code that you will be making it a misconduct. In

other words, it is not just any conduct under the sun but it is breach of something in the code.
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Of course, you can amend the code from time to time depending on the circumstances but, as
presently drafted, if one looks at clause 191A, when it talks about “the code” it does not make
it clear that it is only conduct such as breach of the code which gives rise to misconduct.
Because it just says it gives you guidelines to indicate the manner in which it proposes to
perform the functions and in performing the functions you have to have regard to the
guidelines but it does not seem to be very specific that “misconduct” means breaches of the

code. So those are the two questions, Mr Chairman.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, | think if you take the second question first, that would change very
much the nature of the codes. | think that would make the codes, in effect, subordinate
legislation because they would be subject to the kind of scrutiny and interpretation and | think
they would need to be drafted in the way that subordinate legidation is drafted. We have

discussed thisissue before. | think that would make the codes much less useful.

What we are discussing really is a balancing exercise in terms of the policy
approach, degree of certainty versus degree of protection. You will remember in the earlier
divisions, there are a series of amost mirror provisions in which it sad the SFC can
promulgate codes on the one hand and, on the other hand, promulgate rules, basically on
exactly the same topics and what we have done in the past is very much to use the code
provisions. Because of the additional degree of flexibility that you can use when drafting
codes when compared to rules, they are not interpreted as statutes so | think that, although that
is an attractive idea, it would in the end be less helpful and less protective of the public

interest as a matter of balance.

The codes are not drafted as statutes. They are drafted with a fair degree of
certainty. | do not think that anyone is realy left with too much doubt about what is
expected of them when they read the codes. But they are drafted in away which is intended
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to take into account what in Hong Kong is avery unusua demographic.

If you look at the size of the market and the number of participants, it is double the
number of exchange members that they have in London. It is ten times what they have in
Australia. 1t is 20 times what they have in Singapore and there is a huge diversity of firms
and firm structures and firm sizes. So the codes are drafted in a way which is to cover that
range of diversity and it would be very much more difficult to do that and achieve the same

level of coverage in subordinate legislation.
HEERGFEREREXL

BARREE — R E - £ ERER LG FHEEERD - KPR EHEE—
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5 18715

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, just run something aside, Miss YU was just wondering whether
anybody else did it thisway and it is also related to Miss YU’s follow-up question. In fact
they do and the policy balance exercise that | was describing before is exactly the same asis
undertaken in other jurisdictions and so other jurisdictions do issue codes of thissort. If you
take the UK, for example, they have a set of what they call the “general principles’ that apply
to firms and those genera principles look very similar to the first section of our general code
of conduct which sets out general principles and they also take disciplinary action by
reference to breaches of those general principles, having made the judgment that — those that
they register should be required to comply with general sets of standards and principles which
are then elaborated on in some greater detail in codes that go to particular aspects of their
conduct. So it is an exercise in policy judgment and balance but it is the same judgment

made in other jurisdictions as well.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Just dealing with the first question, Mr Chairman, | think what Mr WU is
describing is really very much what does happen. We obviously do not try and take people
by surprise and we obviously try our best to set out in as much detail as we possibly can in
codes the kind of conduct that we expect and, in fact, the codes are drafted and they begin
with the statement to the effect that thisis what we ordinarily expect. If you fall below these
standards or are outside these standards, then you have to explain why to do so. You ought
to tell us why it is that you are not able to meet these standards, and it is the basis on which

we make judgments.

But that still leaves a question of drafting, in one sense, the degree of specificity in
which you can draft those codes. | do not think there is a great difficulty in referencing
disciplinary action to those codes. In fact, the codes do that but you have to be very careful

about a linkage which would drive the codes into the class of subsidiary legislation and

-12 - Friday, 14 September 2001



© 00 N o o b~ W N PP

W RN RN NNDNNDNRNNNDNERRRR B B B B R
S © ® N o OB W NP O © 0 N o o b W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

require the codes to be interpreted as subordinate legislation because the other thing the codes
say is that they are not to be read as statutes. They are to be understood as including
statements of principle and standards that firms are expected to exhibit but, having said that,
they still have alot of details.  They still try as best we can to give detailed guidance to firms

in the way that you are describing.

T
GBI EE -
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, if | understood what Mr HO was asking, | think there were perhaps
three thingsthere. One was that, to the extent possible, we should set out our expectationsin
codes; secondly, that clause 181(1)(d) should in some way be linked to codes but not so as to
create subordinate legislation and, thirdly, that people should be able to point to the code and
say that they have done what you expected of them as expressed in the code and, therefore, a

finding of misconduct would be inappropriate.

| think it may be possible to achieve al those things. It isimportant also, though,
to keep in mind what | was saying earlier about the way in which codes are drafted. They
are not drafted as subordinate legislation. They do contain high level principles and they
need to contain high level principles. | think, in order to make sure that the public are
properly protected so, even if we are able to achieve those three objectives, you will still have
codes which, although they try to be specific, necessarily do continue to contain high level

standards and principles.

| think it may be possible to formulate something which achieves those three
objectives, or at least two of the three. | am not so sure about the defence point but | think
the defence point actually follows from the first term. It may be rather problematic to draft
that because | think that would drive you to subordinate legislation. So it is probably better

to focus on the first two and allow the third to emerge as the inevitable consequence of the
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first two, | think.

Chairman:

Audrey.

b

REM

=

ﬁm

E4EN

HEEHNAZSHERTRIAES G UREG — & - s
WAL A HERET RAEE » WEEAMMRE - — B A fTAy 1T 5 doah
AZHEEDIA - FrEd mIita RiEd -

TR WA EEEREEIHERE - A (D)R(C)HERE
MAGEEFIR - MEB(HEAEFTEEEFRE - FROMBEZE  HEERT
EANFEEEEARARE - HE - H@) - (b)) )M(dELEEETAE
WEE MRS ALAREESNRER - THESAWEES ERF
B EEF o AL > BEE R 58 (d)IE B H M 3TH Y 3 5l - E R £ A 3 6 it
1 56 8F/01 5% S+ BITFR P (Y ST 1 4 57 CB(1)1836/00-01(02) 5% L A - E #&
FREERW - EZEMAGEEFRE - SRS HERAKE « AR A AE &
TR EREFMA LA SBEIUGZEMAER - EEFRH -EGEN AR
o HEEEFIRMAR IR EEERMEEEREGNIRE - 4
RAEMALHERGERSRERDES » LN RSB E - A
DIEREEGERF LS AN FERIE - ATDL » MEE g REELRE
R ARTREREEEFEREFN  —RAR > FRALEERZIEES
e A A AT 2R A O R - (BT ER (8) ~ (D)RI(C)IE M & - B & Al &7 SR A &
BE MR B ROE AR R E © 38 (% 72 26 (d) 28 B2 H Al 3IE 1y 73 7 -

FRLL - Wy EEE - & B A & B fE 28 (d)H B H il 3T Ay F it 7 =

- 18 - Friday, 14 September 2001



© 00 N o o~ W DN P

NN NN NMNNNDNDRRRER R R B B B
® N 00 R WN P O © 0w N oM WwN BB o

W N
o ©

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

ERroh - CEHEBAHER FEGEWEDEHE T EZ NG - &
RASEFEAALH B EEANALEREEINEFESAFEA SR
BE > MIFEREENRE RS & 7

HMEEEREIEREREXL -

ENE o A SR A B R o R IR B AT A DAR B T -

X6 R H EH - M By BUR 2 - B R B g BT fE o2 - SFAT

WEFREH R E R - WRFBAENEEGCIEEBR T ERE
HMPEEFERE - EREMBEE ERME -

T
B/NHAA ST Y
ERHFTFEEXEXL -

e [6 2 Ml 4 Audrey¥f A “in the opinion of "/ B fi# - 2 I AT 40 » 35 B
TRy B R O g EH — £ research - 3k BE B OKF ¥ B modern Y
interpretation > /2 & 22 % 5 B /Y R 3K 1S & i RE B2 U 38 BE & /Y subjective
=R o Hh)EE % o % BE th & # & robust - B 42 7] 75 apply — £ objective
standard - At DL - R AH (F AT 6E 0 A L IR - JR S % 7R SFAT % A discretion
MAERBRRRER

E-&
CEE T
HEHA -

-19 - Friday, 14 September 2001



© 00O N OO O A W DN P

W NN NNNNNRNRNNERER R R B B B B B P
S © ® N0 00 WN PO © 0 N O 00 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

L LR - WEERIMATIR HAE R ERAE 728 - BIHATIE H AY
I - RE A REREE MR CEEREWHERZMRN - HMEKE
HEAAEFA)EFTH LR - 28T AN Lt a] 5 HE AT E Y #
- WEAEAERZBEN T » B R HARLE SR 28 09 1E Jl A = #6F A F
FREBI AN BREAMESTE —[HEHE -

Bl > E R AT AE 5 15 L0TE &1 H % (] &6 & - R 1R 78 56 113E 4 12 2 = th /Y 1%
o RERE - REENA LB LAEE CE SFHEE1E10E BT
Fo o B ERM R EFTHEREE  TEHEENALEBREIEZGEN -
Ml A pEEmEE R ARCEEMEIWVER  W2RWEE  RFBRFT
MAERE - RMHL > HEEEEGRBEEGERATEEN A LIREE
Rl ZEENATHEEW A EmMER TEERET R - AT
HBEERRAEIEFIRE HE G - BB TS S R HER 2 & IER
& 2 B E Ry AN bt AT AR $2 guidelinefT H o A FOUEE - AR R F AT L
guideline » TEAIHI A & 2] - R EZMHFEH “in the opinion of "Hy F R - # f5
PRI AR A 18 2 H 258 - BUN o] &5 K 36 VR B S ([ MOE e 2

ZH ERE -
HEEHERREERBEEXL :

TR d - WM A REMEERENVERR  ERREHEE
HER - RFIHE®R G5 E ]S H 2GR 5T B fE BB 5
- FEEE R T - AZ2EFHFREESIMFA] -

ZHE -

251871 -

- 20 - Friday, 14 September 2001



© 00 N o 0o A W DN P

W AN NN DNDNNMDNNNDERERPR R P R P P PR
& © ® N oo O A WN P ©0 O ©o~N o 0 A ®W N PR O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

T WA EIRMBLI8THR P G EE MR HEERETFTROLERE

A
WgR — &8 73 2
REE#FA -
55187(1)(a)fk -
A
=75 55 187(1)(a) {5 “was at any time” [ ¢ R ?
REE#FA -
# o

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think though, it is really to pick up the situation a bit like the one | had to leave to
discuss a moment ago, where there is a firm, for example, that is currently in breach of its
Financial Resources Rules. Obviously that would be a situation where the regulated person is
guilty of misconduct but if we were to discover that over a period of time in the past a firm
had repeatedly been in breach of its financial obligations but it no longer was, then we should

be able to take disciplinary action against it. Because we would be, | think, fairly able to
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make a judgment that it posed a risk or that it behaved inappropriately. In fact, that would
amount to a criminal offenceif it had doneit soitisreally just to say that some time previous
to the finding of misconduct, there had, in fact, been misconduct, no more than that. Not all
conduct is continuing conduct in that sense. They may breach the obligations under the code
or they may breach the obligations under the relevant provisions and subsequently remedy
that breach. But their previous breach and their failure to report it or what it exposed by way
of risk to their clients might still be sufficient to make a finding of misconduct and might still

deserve some sort of sanction.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is not retrospective in the sense that on the ordinary principles of interpretation it
is not going to go back to cover periods prior to the enactment of the legislation but it
certainly refers to prior periods but judged according to the standards at the time at which the
conduct occurred. For example, it would be inappropriate — and | am sure we would be
criticized if we were to make a finding of misconduct — in respect of conduct which had
occurred at a prior time but judged against some new set of standards that we had introduced
subsequently so it has got to be misconduct as at the time it occurred. | do not think the
expression “...was at any time” allows for retrospectivity in the sense that you are implying.
They would still have to be guilty of misconduct judged according to the standards at the time

at which the conduct occurred.
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B o MR B P R A SR RO S5 TH 55 187 (3) ik B9 5 SCA /2 “ The Commission, in
determining whether a regulated person is a fit and proper person
within...among other matters” - & 4% » “among other matters” #y =% iR + 43 22
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MEHET2ERZ  DLHR-FAIDEERERER  HEEREME S ER
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matters” » BES A& - EXEE B EEEFETFEAH AN LB
AL AT By o2 5 WK B HE L KB - TN RERRE 2 BB W T
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, it is broad but | think it necessarily needs to be broad and | do not
think it is unfair. Clearly there are a number of issues to do with a person or a firm’'s prior
history which are both irrelevant and in respect of which it would be unreasonable to have
regard. Those things cannot be taken into account as a matter of proper administrative law
and practice but there are alot of relevant things that might have occurred in the past which
are appropriate to consider in the same way as when a court exercises its sentencing discretion

in respect of someone who habitually comes before it. It has regard to the prior convictions
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of the person and whether that person has shown any signs of remorse or capacity to be
rehabilitated. So it is appropriate for us if we look at what might be conduct, for example,
that in isolation would not result in a public reprimand or a suspension or even revocation but
as part of a cumulative history of misconduct over a period of time would justify one of those
sanctions. | do think we have to look and say, “Look, there's a series of breaches here.
Each of them on their own and considered in isolation may not be critical but in their totality
they cause us to have such doubt about someone that we ought to take disciplinary action

against them.”

The reason why, | think, it says, “amongst other things’ that we can take into
account there, is obviously because the particular event itself in isolation might also justify a
sanction and, secondly, because we might know enough about the firm to know that, having
regard to that issue and having regard to what we know about its future prospects and

circumstances, it should be the subject of action.

So, for example, if, as a consequence of a particular action, a firm's financial
circumstances are imperiled, then we ought to be able to take that into account. We ought to
be able to say that as a matter of judgment, because the firm has acted in this way; because,
for example, a whole lot of client assets have been stolen; because the dealing director has
behaved in a certain way and then fled the country, we can know as a matter of common sense
that the firm going forward is not a firm that we should allow to continue to operate. So we

should take that into account as well.
You have to look at all the circumstances of a particular case and not at a particular

breach inisolation and | really think that is all that this section istelling us to do; saying, “Use

your common sense, look at al the circumstances and make the appropriate judgment.”
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There are three aspects to this. One is that what is relevant to a consideration of
fitness and properness goes back to the original licensing decision as set out in clause 115
where the Commission is not to grant a licence unless it is satisfied that someone is fit and
proper and then, also in Part V, in clause 128, the Commission is given some guidance about

matters that it should take into account when considering whether or not a person is fit and
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proper so it refers to a series of things but they include financial status, solvency, education,
ability to carry on activities competently, honestly and fairly, reputation, character, reliability,
etc. In fact, there is quite a bit of guidance given in clause 128 but actually | would agree
with Mr WU. That is not enough so what we have done beyond that is to publish again a
code called The Fit and Proper Criteria and that makes very clear what we think fitness and

properness means and it does so at a high level of specificity.

You could draft any section by saying, “The SFC shall only take into account
relevant matters and shall only behave reasonably” and, really, that is what | think is the
gravamen of Mr WU's question.  You know, we have to behave reasonably and we should
not take into account irrelevant matters. That is aready the legal obligation imposed upon
us as decision-makers, anyway. That is what administrative law principles require of us so
to add those words would not really add anything but there are other ways in which we have
sought to assist the industry through the publication of a fit and proper criteria and there is

some specificity given in clause 128 as to what it means.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The clause to which referred to, clause 187(9) — you will find an equivaent in

clause 189A(8), the definition of “regulated persons.”
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OK, Andrew.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The crucial thing is to make sure that people who are the subject of disciplinary
action are given procedural fairness and that is what clause 191 covers. There is a formal
process under section 56 of the Securities Ordinance in which an inquiry is instituted but it is
purely a matter of formality that you do it. In fact, what happens in practice is that many
cases come out of investigations and so they use the compulsory process of investigation and,
at the completion of that, when tentative views have been formed, you then formally institute
an inquiry under section 56. It does not add anything by way of process or protection

because what follows from that is still aneed to ensure that people are treated fairly.

So it isredly recognition of that, that adding a step in which you formally institute
an inquiry does not help. What helps is to make sure that the requirements under clause
191(1) for procedural fairness and requirements under the general law are complied with. It
recognizes that we may be minded to take disciplinary action and, therefore, have to comply
with clause 191 as a result of an inspection, an investigation, a complaint from the public, a
referral from the police and so on and that it does not help anyone to simply call it an inquiry

for formal purposes.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

On the contrary, | think, what is there now is the procedure and the process of
fairness. What isin the existing legidlation is just a word that says you start an inquiry. It
does not say anything about how you undertake the inquiry. It does not say anything about
what you need to do to ensure fairness to those who are the subject of the inquiry or those
who are the subject of concerns. So what you have under the proposed legidation is far
better by way of explicit protection of those whose interests might be affected by disciplinary
action. You actually have the substance now and not just the form. What you have in the

existing law is the form and not the substance.
ZE:
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| still maintain my previous view that this is far better; far more explicit and far
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better protection for those who are affected than the existing law. The existing law also does
not say anything about how the inquiry is to be conducted. It says absolutely nothing about
it and nothing at all about procedural fairness. It gives no powers to the Commission. It

just says that we can start an inquiry.

What this does, though — it does say explicitly what the general law would provide.
We have to give procedural fairness. The reason why it does not go on and say, “Thisis the
way procedural fairnessisto be given in a particular case’ is for two reasons. Oneis, there
isanother clause that says what “aright to be heard” means. That isin Part XVI, | think but,
secondly, what is necessary to ensure fairness in the particular case is a matter of the
circumstances of the particular case so it is actually quite dangerous, | think, and actually
counter-productive to set out in advance of a situation the details of how you ensure

procedural fairness.

Having said that, there is some details given in that provision in Part XVI to say
that the right to be heard does not ordinarily require the right to an oral hearing. It can
normally be done on the papers but there are going to be situations where, notwithstanding
that clause, procedural fairness does require an oral hearing; does require a meeting so that
things can be dealt with clearly and that is why, | think, the clause here just insists on
procedural fairness because it is a matter to be judged in the circumstances of the case. It
does not say, for example, once the SFC notifies you of its concerns you have 2 weeks to
reply because you may need 4. It does not say that you have at least 2 weeks because, in the
circumstances, 48 hours may be what is appropriate given risk to the public. There are a
whole lot of circumstances and factors that have to be taken into account and fairness is a

matter, | think, of the individual case.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am happy to try and deal with that.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think, Mr Chairman, the industry also understands that it does not help at all to

know that the SFC is conducting an inquiry. That is, as far as we are concerned, an
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irrelevancy. What they need to know is the result of the inquiry and they need to be given a
chance to answer any concerns arising from it and the way in which that is done now, as a
result of aformal inquiry, isto, in almost every case, provide them with what is called rather
inelegantly “a letter of mindedness’ and a letter of mindedness sets out the firm but not

concluded views of the Commission about the conduct that has been the subject of inquiry.

Under the procedures that we are talking about here and given the clause in Part
XVI that describes the way in which a right to be heard is to be afforded, exactly the same
process would be followed. There would be a formal process by which someone gets
written notification of our concerns and the reasons for those concerns and is given an
opportunity to answer them. So the substance as set out explicitly in the legislation here will
be exactly the same as the practice which isimplied in the existing legislation. Nothing will
change and the industry understands that and | think they appreciate that it does not make any

difference to them whether there is an inquiry under section 56.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

On the earlier question, | think the timing is clear enough, that a letter of
mindedness precedes the exercise of the power and the letter of mindedness sets out what the
Ministry of Law Cases refer to as firm but not concluded views. | had not really appreciated,
actually, that — and | think part of the difficulty may be in the way that clause 191 is worded.
It is not, | suppose, in fact, giving the person in respect of whom the power is exercised a
reasonabl e opportunity of being heard. It isin respect of whom the power may be exercised
a reasonable opportunity of being heard, is really the sense of it and the next subclause is the
notice of decision, in effect, with reasons. So subclause (1) is about the letter of mindedness
in respect of — to give someone in respect of whom a power may be exercised a reasonable

opportunity of being heard and subclause (2) is the notice of decision with reasons.
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Hon Audrey EU Yuet-mee, SC, JP::

Mr Chairman, Mr PROCTER says that clause 191(1) is about the letter of
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mindedness but, in fact, it does not say anything about giving a letter. It does not say
anything about giving reasons. If you look at it — | mean, | certainly do not get the
impression that this means a letter. It basically means a reasonable opportunity of being
heard. Then | think both Mr PROCTER and also Miss AU say — clause 191(2) is the
decision itself, giving you the reason but if you look at the wording of subclause (2) it does
not look like a description of the decision because what it says is that the time at which
decision is to take effect, the terms under the which the person is to be reprimanded and then
also it talks about a pecuniary penalty to be imposed. | mean, it does not say that thisis the
decision telling you the pecuniary penalty imposed; this is the decision telling you the terms
of the reprimand — to be reprimanded and to be imposed. That all sounds a bit in the future
so when | read that | was not quite sure whether that was the decision or whether, in fact, it
was supposed to be the letter of mindedness. In other words, | really read the two subclauses
the other way around, different from what Mr PROCTER and Miss AU just said.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

One correction first. Just before Mr BAILEY answers that | should just correct
something | said earlier and it is partly in response to some of the questions about opportunity
of being heard. | said that was in Part XVI. In fact, it was defined in Schedule 1, “when
required by the Commission means an opportunity of being heard through the medium of

written representations.”
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Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Perhaps | could just explain the existing legislation and how it works in practice.
Using section 56 of the Securities Ordinance as an example, there is a requirement to have an
inquiry. One could actually say quite openly that this is quite cosmetic because when the
matter comes to discipline an investigation has often been completed and you have
voluminous files with al the information you require to put your preliminary concerns in

writing as to what you think an intermediary has done wrongly.

So, athough we refer to an inquiry and a letter of mindedness, in effect that inquiry
isjust there because it is the law but we use the information we have obtained in investigation
to draw together all the information required to commence a disciplinary action against an

intermediary.

In the existing law, it is very similar to what you actually have in clause 191 except
in the inquiry is cosmetic because the information is there. Clause 191 and section 56 then
goes into a requirement to give a person an opportunity to be heard. Now, as we have
explained to you before, the opportunity to be heard is through the medium of a letter of
mindedness. Now, if | can explain to you what a letter of mindedness does — it sets out our
concerns in the simplest possible terms so an intermediary knows exactly what our concerns
are and what are our preliminary conclusions and | would stress they are preliminary

conclusions.

Then going back to Miss EU’s comment on the time frame concerned, we normally
give a person 1 month to reply to a letter of mindedness. If that person requires additional
information - we refer to sources of information in that letter of mindedness. If that person
requires additional information and because of the common law requirements for natural
justice, we give them the information on which we rely.  So not only do they get the letter or

mindedness but they also get the opportunity on request to get additional information.
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If, after 1 month, that person is able to make representations, we then consider
those representations and come with a written notice of decision which has to be a decision
taking into account our preliminary conclusions, the representations to come up to a balanced
conclusion of whether or not we think our original case has been made out. If, for example,
a person requires additional time to make representations, we always give people a reasonable

extension of time to make those representations.

My experience has been that, although laws do get involved in the disciplinary
process. Quite often they do not and the representations we have had from intermediariesin
their own right have been very succinct and clear and they know exactly where they are
coming from. The reason probably is that one of the things we do try and do is to put in
simple terms what our concerns are rather than taking a legalistic approach and making it a
very complicated letter. This cannot be done in all cases but in most cases we take the
simple approach so we put our preliminary findings down, draw the conclusions together and

the person should know exactly what our concerns are.

So that is the process and, in fact, clause 191 does not change it at all. In fact, as
Mr PROCTER says, it rationalizes the process without having the need for a cosmetic inquiry
and, as | said before, investigation material could come out of an inspection; it could actually
be from a complaint from the public but normally if it is from a complaint, it does require
some verification and checking and that would be part of an investigatory process if certain

grounds were made out for invoking the investigatory powers.

So the inquiry process has always been cosmetic. It has always been put there
because it is required in law but | would stress again, it was not needed because we had the
information already. It is very similar, if | could compare, to a criminal prosecution where
you have the evidence for a criminal prosecution and if a person pleads guilty, you put avery
simple statement of facts to the court to make out the charge. That is what a letter of

mindednessisin the Ministry of Law scheme for the disciplining of intermediaries.
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| hope that has explained the process of the time frames involved. We are very
flexible on time frames. We understand that a person has to have the right to be heard and
we are always flexible on giving extensions. Extensions can sometimes be 1 to 2 months.
On other occasions we might sent out a further letter of mindedness giving a person a further
opportunity of being heard based on what they said, and the whole process has to be to ensure

that there is natural justice right the way through the process.

On that particular point, looking at appeals, | think probably not more than 10 per
cent of our disciplinary decisions are appeals and | think in most of those cases we have been
upheld on appeal to show that we do take this matter very seriously. We do take into
consideration the intermediaries and it is a matter of pride as far as we are concerned that the

disciplinary processis done fairly because it goes to the reputation of the Commission.
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Hon Henry WU King-cheong, BBS:
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, the experience would suggest | think pretty clearly that in the vast
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majority of cases aformal hearing processis not required to ensure fairness to the people who
are the subject of these disciplinary actions but, on the other hand, it is pretty clear that
sometimes you do need to sit down and discuss the issues and that happens very frequently.

People do, as aresult of getting letters of mindedness, ask to discuss issues with us.

| think the key thing is, to come back to what | was saying earlier, that fairness is
something that has to be determined in the circumstances of the case. If the circumstances
of the case required some kind of meeting — if, for example, they required a capacity on our
part to have regard to expert evidence that was put forward by the person who was the subject
of the disciplinary inquiry, then that would have to be done as a matter of law. We have to
behave fairly in all the circumstances of the case but | do not think that — well, one can only
say on the basis of assertion, having regard to one’s own experience but | do not think that the
fairness of the process in the vast mgjority of casesisin any way compromised by the absence
of a forma hearing. | think that most cases are fairly dealt with on the papers with the

opportunity for some discussion in respect of that exchange on the papers.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Obviously the kind of process that Mr HO is describing is, in effect, quasi-judicial
and we would have to have extra powers to compel people to attend and so on and none of
that isthere. | understand entirely and respect entirely what is motivating his suggestion. |
just do not think on the experience | have seen that it is necessary in the great majority of

cases. Infact, | donot think it is necessary as a power and a process.

The tribunal process is, in fact, a hearing process so parties involved do have
opportunities there. | just do not think that the kind of cases we are talking about here are
the kind of cases that would justify and necessitate giving the SFC a power to establish a
hearing process to compel third parties to hear evidence and allow for cross-examination. |

am just expressing a view based on there and | understand exactly what your motivationis.

Hon Albert HO Chun-yan:

Has the Commission in the past ever acted on complaint, heard a complaint, and

then ingtituted an inquiry and eventually come to a conviction?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There are two aspects to that. This will sound obvious and | know that you will
appreciate that but the decision to resource an investigation or an inquiry is a decision based
partly on the prospects for an outcome in which the alegations are established and if what
you get at the outset is a verbal complaint then you know that, unless the person who is
making the complaint is prepared to substantiate the complaint and is an apparently credible
witness of truth, you are not going to get to that point. Thereisafairly high standard that is

imposed in these cases so we amost never resource anonymous complaint, for example.

If there is a verbal complaint - there may be a perfectly legitimate and credible
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verbal complaint, which is not able to be backed by documentary evidence. Sometimes
actually that is because it is a credible complaint and that the firm has failed to properly
document procedures so, in fact, it may be consistent with the complaint itself but you very
often get into situations where you have one word against another, two versions and it is very,
very difficult in the absence of some corroborating evidence of one version or the other to
form a view to the relevant standard that someone has been guilty of misconduct. Those
cases very often do not result in action for that reason alone in respect of the substantive
complaint but to give you an example of what might come out of that. We have cases where
we are not able to be satisfied as to the allegation; one person’s word against another, nothing
to corroborate it, no documentary evidence. You think one version looks more or less
credible but on balance you cannot find that the standard has been satisfied.

So, in fact, in those cases we may conclude that we cannot take action against the
individual who has been the subject of complaint, but we might very well take action against
the firm, for example, for its failure to document its processes, for not recording instructions
when they are given, all sorts of things, and we might take quite tough action against them
because they have, at the very least, frustrated our ability to determine whether a claim has
been valid but | think, as implied in your question, it can be very difficult in situations where

you are faced with oral testimony to reach a conclusion and we do not in these typical cases.

Hon Albert HO Chun-yan:

Mr Chairman, there may be circumstances where the substantive complaint is
initially supported by evidence which is corroborated by a witness and which is corroborated
by another witness, but their evidence would collapse upon cross-examination.  So, that is
why there are problems in terms of hearing where the accused is given the opportunity to

examine the witnesses.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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| agree with you to this extent. That is the importance of the process of procedural
fairness where people are given an opportunity to know the case against them and they are
given access to materials upon which we rely and they are given an opportunity to call it into
question and that will sometimes result in us going back to press again, to check again
whether or not evidence upon which we felt we could rely was, in fact, reliable.  So | mean it
is critical to the process of procedural fairness. | do not think we are disagreeing about the
possibilities. It isjust the route by which you get to the level of satisfaction and the route by
which you give the person who is the subject to inquiry a chance to respond and a chance to

test the credibility of the allegations. They get plenty of opportunities.

There is often in those kinds of more complicated situations where they do not say,
“Okay. | accept the facts. Now, let’s discuss the inferences.” In cases where they say, “I
dispute the facts. That’'s not what happened”, we often speak to people, severa people, on
both sides in an effort to try and get to a view about where the truth of the matter lies but we
do aso have, given the nature of the inquiry, a very high standard that has to be reached
before we can be satisfied, before we can take disciplinary action against people and, of

course, the tribunal watches over usin that regard; the panel now but the tribunal in future.
ZE
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WELC#S -

T KA HBMETNEERACRREERE METREWES
FES - B REmMEREN ANNS > — BN EMWmE ARBMERE - m5
— T 15§ YU 2 % B A 2 mentally incapacitated - {H & % 2t BE 12 5 i A K
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A A vk B A o BE AR IAH (B 1R 2% % F sliregistered personthl 2= A #Y A

- 60 - Friday, 14 September 2001



© 00 N oo o0 A W N PP

W RN RN NDNDNDNRNNNDNDTIERIERPR R B B B R B
S © ® N 6o 00 A W NP O © o N O 0l M W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

T HE—EBRA - FRESEHNSE N A —EHE M ER - B Mental Health
Guardianship Board} fil appoint guardianf] & = & 75 =1 Z 4E N IR 2

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Let us assume this person has had a guardian appointed, whether they are wealthy
or not, the first question isin respect of theindividual. That is covered by subclause (a)(iii).
The court has made afinding. Then the Commission says, “Okay. We think in fact, having
regard to that finding, that the individual’s fitness and properness is impugned.” At that
point we then have a discretion. If we go to subclause (2) we may do certain things as a
result of a court finding which leads us to conclude that fitness and properness is impugned.
But if it isafinding, for example, that there is mental incapacity as a result of most traumatic
stress disorder — maybe a temporary thing — we may not revoke their licence. We may seek
undertakings that they do not participate in the activity for which they are licensed. We may
suspend their licence. Likewise then you could go on to the corporation. Again, as Mr WU
has explained, there may be severa directors who are perfectly capable of managing and
operating the business. We might get an undertaking from the firm that the person who is
the subject of the court order will not participate in the business. We may or may not accept
that but if we did, then we probably would not do anything in respect of the corporation. We
have got discretion under subclause (2). We may do certain things as a result of these two

trigger points.
Hon Albert HO Chun-yan:

Chairman, the problem is, a guardian may be appointed in respect of a mental
patient without the need of going through a proper proceedings, so in that case, if a guardian

is appointed for a certain person, would that trigger any suspension or whatever?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

It could be. The thing about that - - -

Hon Albert HO Chun-yan:

How could you resolve the problem, because there is no court proceedings?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| understand that question. Neither subclause(a)(3) nor (b)(6) would be triggered
in those circumstances because there is no court order. But that does not mean we are

powerless because we aways have a power where we think a person is not fit and proper.

Hon Albert HO Chun-yan:

| see, so thereisresidual power.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes, and likewise, if we think that an individual’s position within the firm is such
that their incapacity to carry on their activities prejudices the fitness and properness of the
whole firm, we similarly have a power in respect of that firm. The easiest example of that is,
there are quite a few investment advisers who are licensed who rely upon the particular skills
of individuals and we usualy, for example, insist that an investment adviser that is a fund
manager have two people capable of managing the product. If one of them is, for whatever
reason, incapacitated, including mentally incapacitated, and whether or not a court has made

an order, we might judge that they cannot do their job, therefore the firm should not be
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allowed to offer to the public so we might suspend or restrict that aspect of their activity.

So the absence of a court order means that we have to do some more work. We
have to think more. There is not an automatic trigger point but it is not preclusion upon us

acting.

Hon Albert HO Chun-yan:

So even the appointment of a guardian would not automatically trigger — and you

do not think it is appropriate to make it a triggering point.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think it is more likely than not that you would want to suspend, at least and
possibly revoke, someone's licence but | am not a psychiatrist and know enough about the
circumstances in which someone might be mentally unstable. It is maybe a transitory matter

SO you may, in fact, be content with a suspension.

E-&

F 188 - RAAEHKEMATELEHMIET -
HEHA -

BAE B 7 B RROIE T -
E-&

He A 3R 1E JE 7% Y B 55 189f5 o I 1E By I [A] 2 105 337 » 3 M JE &% F
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FIGRE - M5 KRG HE G B £ 1284557 - B AL 5K E 1057 & -

B E > HMEEETER -
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i o S 189ATfR B H B A E & e A b 8GR 2 Ry RE M AN LAY RS - B
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EIEE :

Mr CARSEll 7R A& # 5 » HES ST

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Thank you, Mr Chairman. This revison has been made redly in response to
comments from the Bills Committee previously. They would prefer to see a level playing
field in terms of sanctions as between the licensed institutions and licensed persons, and
exempt persons and their employees and, therefore, what we have done is basically to put
exempt persons and the people involved in the management of regulated activities with any

exempt persons on the same basis as the licensed persons.

So what clause 189A does is, first of al, it retains the ability of the SFC to revoke
exemption. It adds a new provision in relation to suspension of exemption. We have
transferred the powers of reprimand from the Banking Ordinance to the Bill in order to gather

them in one place and aso to give that power to the SFC rather than the HKMA because we
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have no previous experience of issuing reprimands. We have also introduced the same

provisions relating to prohibition orders and also in relation to pecuniary fines.

So basically now the provisions relating to sanctions are on the same basis as those
which relate to licensed persons. Those powers will be exercised by the SFC and any
appeals against those sanctions will be made to the Securities Futures Appeals Tribunal which
should be another way of ensuring consistency relating to the decisions. Asto how this will
operate, as we have discussed previousdy HKMA will be the front line regulator for the
securities business of authorized institutions and if we come across a problem in relation to
that business we will pass that information on to the SFC using the gateway under the
Banking Ordinance. Then the SFC will make inquiries in relation to that information and

decide whether to exercise sanctions and they will do that after consultation with the HKMA.

Just a small point —we mentioned at the start the proposed change in the term from
“exempt person” to “registered person” and | got the feeling, from Members, that this was
regarded as something that was relatively trivial and cosmetic. That is true to some extent
but I think it does recognize the fact that we have moved a long way from the concept of
exempt dealer under the present securities legislation to the position that we now have in the
Securities and Futures Bill because basically the banks will be subject directly to the various
provisions within the Bill.  They will be subject to the SFC's code of conduct. They will be
subject to the other standards set by the SFC and they will be subject to the sanctions. The
only difference is that HKMA will be the front-line regulator which we have done because
basically this business has been undertaken within larger entities which are authorized

institutions.  Thank you.

Z/E -

w5 189A M - KA 4R A HYFE - 2

HAmE N AR Z BT EFRERE LS5 21H 2 189A %
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Mr Chairman, as | have said, the sanctions relating to pecuniary fines, reprimands,
prohibition order, removal of exemption will be exercised by the SFC. There are two
sanctions which have been retained in the Banking Ordinance. One of them in section 58A
relates to a new provision which will enable the HKMA to remove individuas from the
register. Thisis front line staff. They will be able to be removed from the register by the
HKMA if, in the opinion of the HKMA, they have been guilty of misconduct or they are no

longer fit and proper.

Section 71C(4) relates to the withdrawal of consent for individuals to act as
executive officers, again for the same reason, that they have been guilty of misconduct or they
are no longer fit and proper. We have retained those powers in the Banking Ordinance
because the register for these front line staff has been retained by the HKMA so it seems
reasonable for the HKMA to take them off the register if they are not fit and proper or if they

have committed misconduct.

Similarly, in relation to executive officers who will be senior officials within the
bank responsible for regulated activities, since the HKMA is the approving power for those
individuals, it seems reasonable for us to withdraw consent if they are no longer fit and proper
or they have committed misconduct. That is something of which we have experience
aready under the Banking Ordinance. Similar powers aready exist in the Banking
Ordinance in relation to chief executives or directors so | think, provided we apply the same
standards as the SFC — which we will do because these standards are set by the SFC — and
provided there is adequate consultation between the two bodies, then | think that that
arrangement should work in a satisfactory fashion and what clause 189A(7) is doing is

enabling the Commission to make recommendations to the monetary authority about
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withdrawing these consents, although ultimately the decision will be taken by the HKMA.
ZE:

oA LR R B R MRS AR B o 38R 55 18715 71 45 189A
6~ DL RL 25 18814 #1145 19016 [ A 75 substantial differences ? ¥ £ g i 411 5 B
IRE N BE F Hi [B] - BCEF P HA A 7% B 45 M advice « FAH(E A Fth U2 & L it
Je 38 LR A2 M A 1% B H T differences » (D B B I A9 R 5% /2 58 L8 e S0 HY
5 7

L - BB 189A(R 5 (1) (a) i R Tk Wl 4~ 42 F A3 Bl * ' A (T {al iy [l " 1Y [ R 2 AH Bl
Wy - B RS RN RE B a] IR T B AR 1 A AT A R (F R R E T
B Wl Z2HEHEBEW N E2OKRERFER - EXHEARE - EHENZIL
HARIRAGEW T - AR AERABEZDER AL NDICEGRHER
MERMRLENEERRMAE  HMBRLEELSZRBEELEHRETE -
ERBEN > EEGEWIRADEAERL - EX > ZARLEEFH
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o
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HMEEEREIERERELL -
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:
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| think that isright. | think obvioudly it only takes effect from the time when the
legislation was actually enacted. From that time there will be close cooperation between
ourselves and the SFC and the SFC will consult the HKMA before exercising these powersin
relation to individuals within authorized institutions. No doubt, they would take into

account mitigating factors.

EE -
5 189A MR - 5 190fk - R L1916 - PI-F MM A S IFEE&m -
%5 191A ff ——Guidelines -

HIESE#R -

T A EEE 1902 - MEEGE - KM EISHREALR L
PR HiT AR 43 B9 R SCAR AH T © 35 190f5 28 (1) (d) 5K » H A B #8568 (i) ~ (i) ~ (iii) »
(V)FT(V)IE < B 7 85 (vi)FO(vil)IH S - 55 & 50 BR W A fr 42 2 /Y 26 115 26
188(1)(b) ok 25 (1) Z (vii) I + 73 AHT = 25 (vi)IH 2 Wl A 12 215 B 72 k5 it b Hi 3R
il /8 Y 6 SC > 55— TH 72 H B “ convicted of an offence” i & 3¢ - & W M th 2 2
190(1)(d)fee 12 A 2 F /Y By a7 A~ ££ 55 190(1) (d) {6 0 A 5E W PH {5 SC e 2 58 WY 2H
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

WEell, there is no specific provision in the Banking Ordinance relating to mental
capacity but it is the sort of thing that we would take into account in deciding whether an
individual director of an authorized institution was fit and proper in much the way as Andrew
said, that even if this was not in the Securities and Futures Bill, it would still be a genera

factor that you would take into account in fitness and properness.

Chairman:
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OK.

HEE#A -

LR BLI0REFIFMHER - MAEHHBEREFOME - 40
RZNBHHBERLSFESE L AR L H M E - &8 /] 2R fit
and properfy H i - Mg FHFREFNER - HORZACEFHEERE
AR - MEEE A B ER W B R E - RTEy CIRITEGKS ) 5T H
B P i B 5 iR W

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

What | am saying is, if a director of a bank was suffering from mental problems
that called into question whether that person was fit and proper, then we would have grounds
for removing that person as a director. That is a genera power that we have in the Banking
Ordinance. Mental capacity is not specifically mentioned but it is an obvious criterion that
one would take into account. So | am not quite sure what any specific reference to the

mental capacity of a director in this context would actually bring.

| think there is alittle bit of a distinction here between a brokerage company where
the whole business of the brokerage company is regulated activities or dealing in securities
and a bank where you have a much wider range of activities of which a securities department
or division may be only one relatively small part. What | am saying really is, if the mental
capacity of any director of an authorized institution is a problem, then that would be dealt
with under the Banking Ordinance using our general powers in relation to fitness and

properness of the directors of authorized institutions.

ZHE -
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RE 7 2 RE B E A s R AEfit and proper ;[ thH A~ [F /Y #E AT 0 2

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Sorry, Chairman. | was not quite clear what the question was. | think that it
really comes to this; that we have the same general powers as the HKMA and so we could
actually, as | explained earlier, take action even in the absence of a court order or direction.
The existence of the express provision is partly the result of history because it is in the
existing law and it is a carry-over of that and partly, | think, a desire to add greater certainty
and specificity. It is an express provision. It is the kind of certainty that the industry is
often asking us to provide and thisis an example of it, | suppose. Also, it means that in one
important areait is not a matter for the SFC to make a judgment call. The court’s judgment
and the court’s expertise - and, of course, the court calls upon expert witnesses in many of
these sorts of cases — is substituted for a critical trigger point and so the SFC actually has less

to do and is able to rely upon the expertise of others.

Chairman:

David.

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:
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Thank you, Mr Chairman. Perhaps | can just elaborate on my previous answer in
relation to the Banking Ordinance. There are two provisions which are actually relevant.
One is that it is an authorization criterion under the seventh schedule of the Banking
Ordinance which is a continuing requirement and which, therefore, relates to the ability of an
authorized institution to remain authorized that all directors should be fit and proper. There
Is also provision in relation to individual directors that each of those directors should

personally be fit and proper.

Although, as | have said, we do not have any specific reference to mental incapacity
as such, we do have a reference in our guidelines to soundness of judgment. Soundness of
judgment is a more general term. It could refer to the ability of a director to make sensible
decisions but that ability could obviously be affected by the individual’s mental capacity and,
therefore, as | say, mental incapacity is something that we would take into account just like
the SFC.

The only issueis that it is mentioned specifically in the Securities and Futures Bill.
| think, as Andrew said, that is just giving a little bit more clarity and making it a little bit
more explicit than in the Banking Ordinance and | do not think it does any harm to having it
in the Securities and Futures Bill. You could argue that it is actualy helpful to market

participants to have it spelt out.

E
%5 191A {t ——Guidelines
55 192168
PR E®E -
HEEHA -
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ig Bk 5T HH » “The Commission shall not exercise any power under...” -
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Z/E -
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is the difference, Mr Chairman, between “in consultation” and “after
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consultation”. Thisisacase of after consultation. We make the decision after consultation.

Chairman:

David.

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

It is the same point.

ZHE -

S5 I i % (F 88 31 7 the Commissiong H# {F H & #& W& & FI M — A9

OK » Z 191A {5 ——Guidelines - fff 5 guidelinestt & & Gazettely » &

MG 2 3Ry Y 18 5 B0 2 0 JE 1 GazettefT 4 guidelinesiy - i1 2
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B S -1y 55 29H $5 BH “it has published, in the Gazette and in any other

manner...” o
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| would invite Mr BAILEY to explain.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Just on the question of the use of evidence, wherever it comes from, in
administrative law | understand there are no strict rules for what evidence can be adduced.
So | think it would be safe to say, to answer Mr HO's question, that in the letters of
mindedness or whatever the source of information, we would have to have it tested, verified
and corroborated so the person — if we were relying on information, say, having been given to
us by someone from whatever source, if we were going to use that in administrative
disciplinary proceedings, that person would be given the opportunity to look at that

information and answer what might be in that evidence in the letter of mindedness when he
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sends in his representations. He would also be able to comment on its reliability. If we are
going to rely on something, we would have to give it to that person to show them what
information we have got and give them the chance to comment on it so they can challenge the
veracity of what has been contained in that information. They could also comment on the

source, of course.

Hon Albert HO Chun-yan:

Yes. Here, the wording used is, “Having regard to.” Would that make any
differenceto “Relying on...”? If we do not entirely rely the material and information but we

have regard to it?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

WEell, it still has to be tested in the disciplinary process. It says, “regardless of the
source of information.”  If, for instance, you took an example — if someone gave information
to the Commission which could have been illegally obtained by them and we were going to
use that information in a disciplinary action, we would have to give that person a chance to
comment on that and, of course, we would also have to probably make inquiries as to what is
contained in that information before we actually went to the disciplinary process. So what it
really is saying is that if you have a piece of information you can use it but you have to give
that person a chance to comment on it, comment on the veracity of it, comment on its source
and anything else, so that we do not have to look at what he is saying about that information
before we make a final decision having regard to the matter. In fact, that provision is based
on existing legidation at the moment, | understand also that it is under the Insider Dealing

Ordinance provisions as well.

It really is up to the process to look at the information at source, the veracity of it

and give that person a chance to test it.
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Hon Albert HO Chun-yan:

So in other words, it isimplicit in the application of the rules of natural justice and,

hence, would be a part of the opportunity of being heard.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Yes, and aso if, for instance, a person asks for a copy of the information and we
had used it in a disciplinary process, we would be obliged by the natura justice process to
give them a copy of that information in most instances. There might be a few exceptions but
in most instances we would give people anything that we use to corroborate what we have put

in the letter of mindednessif they request it.

Z/E -

A BASE 193k Ay F B E A8 15 B i 5k T - 58 194f% ——Requirement to
transfer records upon revocation or suspension of licence or exemption - Any

guestions?

S 195f - AR -
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= Y

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

| think that isright. What this subclause says is that by reason of the revocationa
suspension, contracts or agreements are not affected or avoided but that does not mean that it
is, in fact, possible to give effect to those contracts without committing a further criminal
offence and so if, as a consequence of that inability, there was a breach then they are liable in

civil law. Thereisno question about that.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Under Clause 195 we can give a person whose licence or exemption has been
suspended or revoked an allowance to conduct certain essential activities in the interests of
either the business or in the interests of clients, so there is scope for them to be granted some
dispensation of a limited nature to conduct essential activities in relation to the maintenance

of client interests or the interests of the business itsalf.

Z/E -

OK » A" B & & & Part X e
HAEESEA -

EE > FMe & —6f 51 i Banking(Amendment)Bill 2000 ?
Z/E -

£ Banking (Amendment)Bill 2000 FH & AH FE B ET 2
HAEESEA -
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FEEMr CARSE[ & (i 1T 44

ZHE -

IF 1y » David -

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Thank you, Mr Chairman. | think the main clauses relevant to the discussion we

have just had are clause 58A, which | explained previously, which relates to the ability to
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remove an individual from aregister maintained by the HKMA or to suspend that individual
and the grounds for doing so would be misconduct or lack of fitness and properness and
clause 71C(4) which relates to the withdrawal of consent to an executive officer where the
same grounds would apply. Now, both provisions would be exercised after consultation with
the Securities and Futures Commission, so there is a mirror image with the provisions which
exist in the Securities and Futures Bill. The same procedural requirements as in clause 191
would apply in that there would have to be an opportunity to be heard and there would have to
be a notice in writing served on the individual informing him of the decision and giving the
reasons for the decision, the time when it is due to take effect and, if we are talking about a

suspension or withdrawal of consent, the duration and terms of that withdrawal or consent.

If 1 could turn your attention to page 26, subclause 4D, there is the same provision
about making recommendations but this time it is for the HKMA recommendations to the
Securities and Futures Commission concerned with executive officers and they may wish,
based on those recommendations, to exercise their powers under clause 189A or 190 of the
Securities and Futures Bill but again that decision would be a matter for the Securities and

Futures Commission.

We have got a definition of “misconduct” which — perhaps | could direct your
attention to page 28 of the Banking (Amendment) Bill 2000 in relation to executive officers
which mirrors the equivalent provisions in the Securities and Futures Bill so it refers to a
contravention of provisions in the Securities and Futures Bill on an act or omission of the
executive officer relating to the carrying on of a regulated activity. So these are the same

provisions that exist in clause 186 of the Securities and Futures Bill.

| think the other main change which ties in with this relates to the appeal provisions
which we will be talking about later on but just to make the point, on grounds of consistency
and taking into account the views previously expressed by the Committee, we decided that all
the appeal provisions relating to regulated activities or authorized institutions, whether they
are regulated under the Banking (Amendment) Bill 2000 or under the Securities and Futures
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Bill should be directed to the Securities and Futures Appeals Tribunal. There are provisions
relating to that later on in the Bill in page 37 onwards.

| think those are the main provisions, Mr Chairman.

Z/E -

OK » &3¢ # & M 3 18 6 ST F 52 > 4+ 1§ 2 Page 10 Clause 5——Reprimand

in respect of exempt authorized institutiont & 52 2 #% il & -

HIEEBA -

R RAZROABEEARANZEGRERIIERZFOLE - HE
FE 2 H, - Page 5 Clause 4(a)(ii)#2 %[ » #1“the capacity in which every relevant
individual is employed” #1“employed” ;g {f & 2 & “engaged” » |fij Footnote 2%¢
£l “front-line staff of exempt authorized institutions may not

necessarily...” - & & &8 2 1 H “employed” ;5 {& & Ig ?

ZHE -

EMEMEKR O G EHERE - FHAE -EABRE MEHE"RAE R
NFEITER  MAEZAFEZEEHANES » HIE 2

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Well, simply because the relevant individual may not necessarily be employed by
the authorized institution. They could be still performing the relevant activity but they may
not necessarily be employed. The same point arises in relation to the Securities and Futures
Bill. The relevant individuals under employment may not necessarily work for the

brokerage company which is licensed.
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BN EEEER  BEHAEIrEEk  WhEEHE ALIEHER
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consultation” g {fl 5 kW8 B KR & » HKMAE 55 200 /] 1 & 138 G 2 1F I -

HMEEEREIEREREXL -

HAHEMOU AT DA & 58 18 0

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

We would certainly take into account any recommendations made by the SFC and
that would be done through the consultation process but you keep coming back to the basic
point, that the relevant decision at the end of the day would be taken by the Monetary
Authority, just as in the case of the SFC it would be taken by the SFC. So there is cross-
referencing in relation to both recommendations and consultation in both the Securities and
Futures Bill and the Banking (Amendment) Bill 2000.

EY-&
%158
HEE#A -

L - A B disciplinary action’j i +{ 20004 R 17 3 (B R R P & = )
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FI(e)H ; HA R & ZF R E R FEZ DBy 28H ATET H (a)  (b) ~ (c) »
(d)F1(e)2H - B S5 158 25 (4) 5K a4l 1% A 265 (d) AT (e)1H » Fo HL e 2
T
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That is because, Mr Chairman, the Monetary Authority does not have the power to

impose the reprimand or the pecuniary penalty referred to in (d) and (e) of clause 191(1).

HMEEEREIERERELL -

B RADGETHRE S TEEE Z2RERA - E5AE M R

Yo BHEBEERETHNESITE - HESHERERONTE - BREESR
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Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

Mr Chairman, you are talking about relatively junior staff, below the level of

executive officer.  You are basically talking about front-line staff here.

HEHA -

A - R EESBEEE - mA2font-lineyK & - &g Bk
e 2

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

To the extent that executive officers have been guilty of these acts or omissions,

then they would be caught under the provisions which relate to the withdrawal of consent

from executive officers.

ZHE -

W —E

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

If we go to clause 71C(4) which is on page 21 — actually we need to look at the

definition of “misconduct” which isin subclause (8) on page 28.

-89 - Friday, 14 September 2001



© 00 N o 0o A W DN P

N R N NDNNRNNRNDNDERRR B B B R R b
© ® N 0o 00 B WN B O © 0 N o o M w N R O

30

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE
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KMEREEBLITEHAE IR A ME - #5525 21H Section 9 : Section
Added “71C——Executive officers of exempt authorized institutions require
Monetary Authority’s consent. B % 25 255 - &5 241255 2 75 31 il A 1§ = 2

Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

These are the provisions about — we basically elaborated on the existing provisions
relating to withdrawal of consent from executive officers to bring them fully into line with the

Securities and Futures Bill.
FE

BEEEH26 27THI28H - R EREBRONME - Bl E R at any
time” 1y ¥R » £ 55 29H & ()L A HH -

530K -
HEEHA -

TR RmERE — LR FEENMNE - BB 298 M5
H—f&x . fE(EF R ERIEZ ) Part IXT WM ER - 2 4] 5KER
B 29H i % — 17 & £ “the commission of any conduct which occurred with the
consent or...”,» {H( 3 7 M Hi B 5 6 & % ) Part X~ & A “which occurred” -
I /2 M “occurring” « AHEELFESGREEE - HAZRBEAF [ Y
Ji o FE s R E BRI Z ) Part IX 4 £ 2 M “occurring” » i -~ 52 A “which
occurred” » SEEF]H & R BB HUE v 58 29H &% & &0 /> M 55 30 H & — 1T 12 £
“or was attributable to any...” » {H( & 7 K& Hi & & I B2 & )Part I X 4172 H “was”
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David /&M 2
Mr David CARSE, Deputy Chief Executive, Hong Kong Monetary Authority:

| think it is just because of the changes made to Part IX which have not yet been
picked up in the Banking (Amendment) Bill 2000 but the two in this context should just be
thesame. Itisjust alag inthe drafting of the Banking (Amendment) Bill 2000 because —we

looked at an earlier version of Part IX and then Part 1X was subsequently amended and we

simply have not picked up these minor drafting changes.

Z/E -

2 75 6 % /2 55 36 ——Anppeals - 5& B 5T W1 {2 77 {6 % %2 i SFAT &
H o, 2UE 2SS4 g amendment £ £ 55 38 + 39 + 40f141H -
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Iy

HIEEBA -
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6 T #R {7 7K #Hygrace period » DL {5 $R 17 ) 2 — 44 executive officerf{ & - 3k B
HEMMENERE > BRITAGERSERG T —BEM - DLEIRTET
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R A FE L - EERA R A FRMAE LEFER 2 Bl G 1 ( 5 KR
IR e pl F 22 ) il & 285 (LAY for 5K e 2

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

We actually have a power as to when an order comes into effect, so we actually say

in the terms of the decision when it will come into effect so we can cover that point.

HEE#A -

T BEHEULEIHSERZL?

EY-&
JE1 58 55 1722 LA noter JF =% 55 1 5 -
HEE#A -

I E - Bl Plnotefy J2 0B Hi 2k » S¢S 1 0] DUAR 42 52 {i# notesk
afam o ERENFE U2 RALLOEP A £RER -
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£ CIRTT BRI ) 45 155 | provision ?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Actuadly, generaly speaking, the decision does not come into effect for an even
longer period because it does not come into effect until the appeal period expires. That is 28
days. We can direct that it comes into effect immediately in exceptional circumstances so
the answer to your question as to whether or not it is expressly stated in the Securities and
Futures Bill that thereisa7-day period is“No.” In fact, in amost every caseit is 28 days by
virtue of the appeal period that is available and, in every case, we have the power to extend

that period, anyway.
HEEHA

T WHAG7T RS2 Rt ERE - AR ITINS - executive
officer2 HIRTHEER - FTIEREFMENRE ZHEEZ - HEMEZ R M
EoOHRFREHESE ENREEANRTRT - RN ERAEE wmIES T
7R E(21Kgrace period - ISR HIHEE BN - Sl g A A @EIFEE > A
HEEFA TR KX EFE W MEERNEREM LR EEm 222 2
B EREEEZ L -

B A MER -
FE

Part X & 1965 ——Restriction of business -

WELC#S -

B T EAT A 21H S 8(a) ik - 8 R Y B R P 2 45 1% BT
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The particular clause in the Securities and Futures Bill is clause 153 and | have to

refresh my memory about what it says actually. | cannot remember.

HMEEEREIERERELL -

e K -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think the only consequence is a potentially professiona disciplinary action by
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their body. There is not a crimina sanction that attaches to the failure, not in the Bill,
anyway. Actualy, Mr LI is probably better ableto tell us. | mean, presumably, if they have
an obligation under the statute and they do not comply with it, then they may be dealt with
professionally.
Hon Albert HO Chun-yan:

So you had better use the word “should” instead of “shall”.
HMEEHGREREREXL

“Shall” £ /2 15 5@ i By 7 IR -

Z/E -

T RAFE & Em Part X ——Powers of intervention and proceedings °

# 19616t ——Restriction of business -
HEEEZES -

8 B o B AR AT Em 5T o
F/E -

) BN EMEBI9TREHEE] - M BRME" TN A R -
B EEMOE N 2 KM ES — el amF R M AR ERE E - 35 &L
%2 H % & 2 i Wyareas of concernf) XX & 2 2R MESE — i

MR RRHNEE SUEEMmEEMERE Y EMNEFGESREHEERE D
1y - MBS MERAENER ?
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FEHHA

HEBRAREMRERE  UARS KAt #E -

ZHE -

MAKRWEREBRAEHER  E2MEEOME . 21

FEHHA

HIRGEANBERET -

HMEEEREIERERELL -

NI B RkEEH M E -

r i

ZHE -

Miss EU ? Audrey - 38 /& IR $& H 7Y [ RE IR 2

B
I
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ﬁllt't'
il

ZHE -

IRERR BRI R REER

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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| will actually borrow a definition from a later section, the definition of “relevant
property” so it can find the scope of the property in respect of which arestriction order can be
made.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, clause 197(2)(a) — just on subclause (a) when it defines “relevant
property”, there are really three parts because, if you look at the comma, there is one part just
before the comma and one part in between the comma which reads, “on behalf of any of the
clients of the licensed corporation” and then the third part is just after the comma. Are you
talking about three types of property? Is that right? | just wanted to clarify whether this
was describing three types of situation or three types of property. In other words, the words
in the middle, “on behaf of any of the clients of the licensed corporation” is one type on its

own and it does not qualify the words before that or the words after that.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isthe way | would read it, so that the property held by the licensed corporation
might be either its own property or the property it holds on behalf of clients and then the third
category is the property that appears after that, held by another person on behalf or to the

order of alicensed corporation. So there are three.

Hon Audrey EU Yuet-mee, SC, JP:

Then | would like to ask about the first category; that is, “property held by the
licensed corporation acting within the capacity for which the licensed corporation is
licensed.” In order that | understand this properly, can you tell me, what is the difference

between property which is held by the licensed corporation within the capacity and property
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held by the licensed corporation which is not held acting within the capacity for which the
licensed corporation is licensed? Can you give me two examples; one within the capacity

and one held not within the capacity, so | understand exactly the end bit of this category.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It isvery difficult actually to draw adividing line in respect of property which isthe
property of the licensed corporation. It is not so difficult where it is property which it holds

on behalf of clients, client assets and client money.

Hon Audrey EU Yuet-mee, SC, JP:

Yes, | understand. | am not asking about that. It isthe first category.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think the best way to explain it is to keep in mind that all licensed corporations
will be able to carry on avariety of activities. In fact, in two senses, they may be licensed in
several capacities and, secondly, they may do other kinds of business, entirely unrelated to
that for which they are licensed. There is no sole business requirement, for example. You
do not have to confine yourself to a business for which you need an SFC licence so an
insurance company - or a bank, for that matter — could choose to get an SFC licence to carry
on a certain activity. So could a computer company. Any sort of company could get a
licence and continue to carry on its other business so the definition, as | would understand it,
would be to confine our restriction notices to the property that is utilized in the conduct of the
licensed business, not the other businesses. Of coursg, it is going to be quite difficult in
practical terms sometimes to draw the distinction between the two. There may be redly

quite difficult questions of interpretation about whether or not the property falls on one side of
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the line or the other as a matter of fact. | think that iswhat it isaiming to do, as | understand
it.

Hon Audrey EU Yuet-mee, SC, JP:

Have there been previous decisions or previous examples as to how to draw theline

because | find it very difficult, as you said, to draw the line.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The answer to the question is “No” because this is a new definition but | think you
also have to keep in mind what would happen in the absence of this. We do not want a
situation where we attempt to produce some kind of bright line test that says, "This is within”
and “Thisiswithout” the conduct of the enterprise. | think that would be extremely difficult
to do in practice and in the abstract and might frustrate our powers by trying to do that by
reference to asset classes, for example, or anything like that, types of property. It isnot atest
which | think avoids any factual difficulty. | think there will be factual difficulties.

Hon Audrey EU Yuet-mee, SC, JP:

What happens, Mr Chairman, when there is a grey area and when there is a dispute?
What happens if there is a property which is held by the licensed corporation which is partly
within the capacity and partly outside?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think if the SFC —and it is not just a question of this particular issue but any time

when the SFC issues a restriction notice which is said to be ultra vires then we are obviously
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liable to challenge in respect of that. Someone would have to challenge us.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Thereis aright of appeal in the Securities and Futures Ordinance, | think, in terms
of issuing the notice | think if there was concern about where on the side of aline. | do not
issue infringement notices but | am sure Andrew can correct me if | am wrong. If there are
any concerns that related to the licensed business, it would probably be covered for protective
reasons because you do not want clients property to evaporate in some mysterious
circumstance that you would not want to occur. There is the right of chalenge and there is
also the right of stay of the notice if alicensed person believes that the notice was improperly
imposed and should not take operation until the appea decision is actually heard and that
would all be dealt with under Part XI.

Hon Audrey EU Yuet-mee, SC, JP:

So are you saying that if the property is held partly within the capacity for which
the licensed corporation is licensed, then that is already in the description.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| am saying, | think, that the Commission would probably have to exercise a
balancing test as to whether it would cover that and it would probably consider it in terms of
was there sufficient reason to suspect it was sufficiently proximate to these licensed
corporations business or the interests of clients; that it was better to issue a notice in respect
of that property than not. | think an example might be, say, for instance, a solicitor was
licensed — it would be a hypothetical example. | do not think any solicitors hold licences —

property within the capacity for which they were licensed would not, for instance, include
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trust fund money that was in relation to conveyancing transactions or something like that.
But, say, the solicitor was running their business badly and had not properly segregated their
trust fund money for their pure solicitor’'s business from client assets which they are also
required to hold separately under the Securities and Futures Bill. If there was a mixture of
those assets and it was not possible to properly identify whether they were within the capacity
for which the licensed corporation was licensed or if they were purely solicitor-client
relationship assets that should be properly dealt with in another trust fund, the Commission
would be obliged in those instances, | think, without stepping outside the legal limit of its
powers but to the degree it was able to ascertain what nature those assets were, to potentialy

cover all of them and run the risk of being struck down on appeal .

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, can | ask about subclause (2)(b)? The words, “or connected with a
business which constitutes a regulated activity for which the licensed corporation is
licensed” — first of al, the words “connected with” is extremely wide. | am sure the
Chairman remembers the previous occasion when we had a problem with the words,
“connected with” and it can be as wide as you want it to be. My question, first of al, is, how

wideisthisintended?

My second question is this. the first part of (b) — “any other property which the
Commission reasonably believes to be owned or controlled by the licensed corporation” — you
are already talking about property which may or may not be held by the licensed corporation
which can be compelled by the licensed corporation so that would cover, for example,
properties which are held by its subsidiaries or even probably associated companies because
there are similar directors and so on. So when you then go on to the next bit which is, “or
connected with”, that would cover property which is not under the control of the licensed
corporation. My question is, if this restriction notice is really only directed to the licensed
corporation, because this is what subclause 197(1)(a) says. Thisis a notice to the licensed

corporation which prohibits the licensed corporation from doing something but if the property
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is not within the control of the licensed corporation but is somehow connected, how can the
restriction notice to the licensed corporation ask the licensed corporation to do something in

relation to property which is not within its control ?

The final question is, does it really matter if you delete the final bit, “or connected
with”?  Would it be sufficient if you just keep (b), which is, “a property which is reasonably

believed to be under the control of the licensed corporation”?

HMEEEREIEREREXL -

HHEEREENHEEXERA S - F— 8% (2 (b)Y HE Z -
RMERZREXGERENHMOMEHAGE  LREITH T 2S
DAAs #5555 &3 & - K FFMr PROCTERfE R » wliE /7 H A & 4] 7 - What are
the examples under the phrase “connected with the business” » [fj ;& & ] 1 &
AIREN LIS ATE o AN Ry > LRI E BRI M s al sE & A 248 - 55 9h -
i Mr PROCTERfE#E » BB 197(L) (I HITT B EE2 G M AR EH - A REE
tE B E B R R - 35 197(1) (a) ik /& & I R 2 DU #E e M 58 (2) (b) K
AJ S B #E e ? FEEMr PROCTERYI B — 86 7 fif 88 2 1 7 2 56 (2) (b)
FX ] DAL #E5 Y #G ] -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am not sure | entirely follow that. In another sense, | suppose the question is,
should it be “and” or “or connected”, having regard to what we were just discussing in
subclause 2(a) but | think what we had in mind is a concern that we should not draft this so
widely that we should be issuing notices in respect of property held by third parties and the
notice directed to one of our licensees where they could not, in effect, do anything about the
property held by those third parties. We did have in mind situations where other partiesto a

breach may themselves be in possession of relevant property and we have discussed on
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previous occasions that they may or may not hold that pursuant to a constructive trust because
of their familiarity or awareness or knowledge of the breach on the part of the licensed

corporation.

So it is true, of course, that if it is held by a third party at arm’s length then the
restriction notice that is directed to the licensed corporation will not have any content or
substance because they will not be able to do anything in respect of that property but if it is
held by someone who is an accomplice or complicit in their breach and may or may not be
subject to constructive trust, then there may be some work to do for that second part. It may
be that we can say “and you are not to deal with that property that is in the hands of that third

party with whom you have, in our view, some sort of relationship.”

So that is, | think, why that extra bit is there. It is to pick up that possibility,
although you are quite right to say at arm’s length there is not really anything the licensed
corporation could do in respect of that property.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, does that mean that you will perhaps reconsider the last bit,

“connected with”?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, we do think that there is a rea possibility of property being shifted
off to a third party. It is not able to be controlled in the sense of a subsidiary or corporate
control in the usual sense and where we may want to say something in a restriction notice.
So there are two ways of looking at it. You either accept that that is a valid concern, that a
notice that is directed to property in the hands of a third party may not be able to be given

effect to by a licensed corporation or you would have to change the preliminary words in
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clause 197 and allow for restriction notices that extend beyond the licensed corporation to the

other person, to athird party, which would be a significant extension.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | do not have the sort of in principle objection to extend it to third
persons provided that is clearly circumscribed. For example, you mentioned “constructive
trust”. If you make it clear that it is only in relation to third parties who hold properties on
constructive trust for clients or for the licensed corporation, then, of course, that is clearly
understood but if you just extend it to third persons, someone who is connected with the

business, then that is much too wide. In fact, that makes it worse rather than better.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am not surprised to hear you to say that. It is actualy quite difficult, of course,
as you would appreciate for us to be able to make a determination of a constructive trust in
advance at the sort of poignant time at which we would be making a judgment about whether
to issue a restriction notice. It is not only difficult, probably impossible in a lot of cases.
You just do not know enough about the conduct of those other parties. Restriction notices
very often are issued in quite urgent circumstances, as a way of preserving a situation and

preserving assets.

e

e EHEM - Are Clauses 196, 197 and 198 appealable ?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

- 104 - Friday, 14 September 2001



© 00 N o 0o A W N P

W NN NDNDNNRNRNRNDNDERRR R B B B B R
S © ® N o O B W N PO ©w N o o b wWN B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000F RITE(BEDHEBEX ) EEE

Yes, they are.
Chairman:

Also going to the SFAT, right?
Miss AU King-chi, Deputy Secretary for Financial Services:

Yes, that isright.
e
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reasonably believe that the assets have been transferred or indirectly
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

| think, Chairman, just as a matter of fairness and clarity; that is an example.
What you have to try and do is think in the abstract about possible situations that might arise,
and | have just been trying to think of cases where, for example, client assets deposited with
nominee companies - - | think that is probably covered by subclause (2)(a) but | am not sure.

Other situations are where the property may be deposited with an innocent party.

Let us put a constructive trust to one side. If the licensed corporation had,
pursuant to some wrongful conduct, to use the wider sort of term, deposited property either
with a bank or with a custodian or someone else. Then the party that receives the property
may be acting entirely bona fide. They may not have any knowledge of the breach that has
occurred, and we might nonetheless say to the licensed corporation “You're not to instruct
that third party to deal with the property in any way”. That would be property connected

with the business.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, with that there is no problem, because it is already covered. My
point isthat it is aready covered under the first part of (b), because that is property owned or
controlled by the licensed corporation, because with the examples Mr PROCTER just gave
about a nominee, a bank, a custodian, an agent or an innocent third party, that is all covered
by the first part, because that is a third party who is holding the property, and that property is

under the control of the licensed corporation.

When you come to the next bit, “or connected”, if you said “and connected” | have
no problem with that, but you said “or connected with a business that constitutes a regul ated
activity for which the licensed corporation islicensed”.  So my point is that this hypothesis
includes situations where the property is not controlled by the licensed corporation, is not

under the control of the licensed corporation. My original question is. what are the
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circumstances you envisage which are not aready covered by the first part of (b), but where

you need the second part of (b), which is very wide, to cover that situation.

Then you told me about constructive trust. | accept that, because if it is a
constructive trust then the property is held by athird party, and that is not under the control of
the licensed corporation. So if you say you want to include situations of constructive trust, |
understand. But then all the other examples that you later gave would be covered by the first
part of (b).

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Probably; and there are some nominee arrangements where the property is held by
the nominee, particularly in funds management, to the order of the client, but the order is
communicated to the nominee through the licensed corporation, which is a kind of middle
position.

Hon Audrey EU Yuet-mee, SC, JP:

Then that falls within (a) because that would be on behalf of any of the clients of a

licensed corporation.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Probably right; yes.

Chairman:

Sophie.
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RE XA HE -

HAEGMREME AR ER FE EIHEREOEH - FERFHH
BB R - THEZRA R R A Rin connection with By RE - 55 BT % 88
B 52 “or connected with” /@ & 45 B 4y HY AR B ol il 3 SR A H M IR =5 - FF X
FEEHF R R - M ERE R R - 02
HMEEEREIEREREXL -

HMESEERT -

EY-&
B -
REHFA -
T BT R fB PR
EY-&
Ll -
REHFA

B Al 2% 2 5E 26 19715k 55 (2) 5K 2 1 - 55 19745 25 (2) s R B8 12 &1 47 1Y 265
199 565 (7)FK EL it - 55 1995k 25 (7) 3K &1 & — {l proviso - Ky {i] 55 1995 75 % &
H proviso - [ 197 1~ FH g ? Bl “but does not include securities deposited

by a clearing participant with a recognized clearing house in accordance with
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the rules of the clearing house” -

HMEEEREIEREREXL -

GEMr GOYNEfi# £ -

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In relation to clause 199, it is transfer of the custody. If they are already in the
custody of C-CASS then that is okay, in effect. However, if you are trying to stop a
brokerage dealing with property in a manner that is adverse to client interests, they may have
a discretionary authority on behalf of their clients as to how to deal with property held on
behalf of clientsin C-CASS; and you may want to stop them from doing that.

Hence there is no qualification on the restriction notice in relation to securities and
other instruments held at C-CASS and other bodies of that nature. You would want to stop
the brokerage dealing with that property, because they may well have the legal power to deal
with that property. Thereisno interest in taking property out of the custody of C-CASS, but
thereis an interest in stopping a brokerage that is up to something improper from dealing with
client assets that they might have legal authority over within C-CASS.

ZHE -

WEBHELEBERHEZELE -

AT BEE

7]

il
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ZHE -

{1 72 $5 W {6 o K 2

WEBHELEBERHEZELE -

FHLOTHR - EXGEERER K > ERGETHEEEETROMGR -
PlINERE R E] SEIERME H B3GR EERMENE DS
LERIAEWIR  EEEEACHREERR > mRERLDERERIAR > 22
e R R AN E  EERBMEFAEREFTE R IEE ? EHE
DU AL A 4B BT RT B

SO R G E - 2B (2) ()5 ET B - Bk B A DLUH R & o
R A B E - BIA0EE R A S AR R e IR RC - 1T R R R AT — 2R
FEME S T WG B - B M F BT A F D E R R B DUIGEE T RIS W I
EoONMAGgZREGE? BE - BEEBEDOEN - 2RES =206 H
AN E - HELEME NG BOE ST AT R AN LR » sEE
=FHBCA BN L B R LA R B E

FTLL - AR ERE + 56— HRESEFTHEZEENR  FEL
FERR - WM AEH B HAENERG S EHZEME I A WE

R IR RIS B P 0

Z/E -

FEBEHEEL T HPENHE - B -

HEEBEREIEREFEXL -

5 Mr PROCTERE,Mr GOYNE[ %55 LR & -
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think in terms of the first question, if | understand it correctly, there is provision in
clause 201 for withdrawal or variation of these restriction notices. In fact the restriction
notices do not have to extend to all of the property of the registrant, of course. In fact,
typically what restriction notices do is this: they are crafted rather like injunctions, and so
there is a power of approval usually given to the responsible Executive Director, to alow for
certain dealings in property if that is necessary to continue the conduct of the business, if any
of the business is permitted to continue. | think there is not really a practical concern about

ability to go on functioning or ability to withdraw or vary restriction notices.

So far as the second question is concerned, | am not sure | quite understand it, but
again what the provision does is broadly define the property that can be the subject of a
restriction notice, but not all of the property has to be the subject of a restriction notice. If
some of it is being used and some of the assets, for example, of the clients, relate to an area of
licensing that is not the area of concern, then they may be alowed to continue to deal in those
assets, but not, for example, be alowed to continue to deal in the assets of commodities

clients, if the securities business is the area of concern.

Chairman:

Audrey.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, in connection with the point that Mr GOY NE has raised, the second

point, | just wonder whether it also arose from the difficulties | had when looking at subclause

(2)(a) where it says “...holding property within the capacity for which the licensed corporation
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is licensed”. It just occurred to me that maybe it is better to put it the other away around,
that is that you catch the property save and except that the property held by the corporation in
the course of some other legitimate activity or legitimate business that the licensed
corporation is doing, or something like that, rather than to say it is property held by the

corporation “acting within the capacity for which...”

| think Mr KAU’s point is that if he used clients money to do someiillegal activity,
should you not in fact catch it; but if you phrase it so narrowly to say “...any property held by
the licensed corporation acting within the capacity for which the licensed corporation is
licensed”, would this not in fact alow the licensed corporation which isin fact illegally doing

some other activities, to get away with that?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not think so, because that would still be property that they held on behalf of

clients. | do not think it would let them get away with it.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

It isaquestion of the use that | think is saying is ultravires of the licensed purpose.
However, the capacity in which they received those assets would be within the capacity for
which they are licensed. | think the assets are covered. It is just that the use that is not
within the capacity for which they are licensed. It is the use that is improper, not the

capacity in which they have received it that isimproper.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Even if that were wrong — and | think it is right — it would still be within the first
part of (2)(b), would it not? It would still be property that they own or control. | think that
would still be.

ZHE -

K EREE -

HREEHA :

F & > B A Banking (Amendment) Bill 2000 » $ % % 42 H /e (& T =& -
H —{EREE : tb# JF 2K Securities and Futures Bill Part IX# £ FH R
“exempt person” f 4 € B8 29H BE 45 1Y EL 43 DL P Rk T — (i AE o FIX
055 186(2)(b) 5= 2 #] » “in the case of an exempt person, another person as an
executive officer of the exempt person” » [l & “or a person involved in the
management:” - [fj & i Banking (Amendment) Bill 2000/ 2 {25 30 5 H &
F| » “an executive officer of the institution” - {H 41 1% & & & H ki “ management”
MWAE - EGEMERE?Hm L EMT > 2EZEERN > HEXSE
ik A T —{E Ve

T

b » 257
EELHEERRITEESBRIEERTL -

T F186(2FIER] - MR —AFHALFELRENT R » ZFH
AEHEEAERAZARN - HEBIBAGRCHSH LA - K145

% ( 20004 SRATH(BET)RPIHE R ) EB29HFT M EN BN 2 - WERBT A S
WTREMTR  MITHWEE A1 - Elexecutive officersl EOth ZH & & - {1
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ARRANS —EER BMARRTIETAETR SEALFLEER?
ffiEkEHAEZEHTN  HEAEMABHEEEERIXEZA -

NS

HEE#A -

2B I X B R T 73 2

EELREERRITEENBERIE TS E -

25 IXHD 55 189A fhk B % A 75 55 (1 1% T -

Chairman:

OK.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Clause 189 at the bottom, subclause (9).

HAEEHA :

WINAHEE TR GRAER - HMMNREILEHE (2)# - HI“Every
director and every manager of an exempt...” &\ 2 % fil f& - 11 & B Footnote
fEH > MR ERIERE » 25 124Q)GRE S AHF I FETETHETAT -

{H 28 124 2 B /Y » H & 2 “Requirement for executive officers” -

Appointment of executive officer~ & /i executive officer H {T & & 1Y » If] & J&

A B institutionfE H Y - B DL > 20 52 3% & {F 1 appointment » -~ € /2 executive
officerd [ & » 1 2 every directorzi every managerfy [H] &8 - 55 124(3) {5 2 F
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1 » & “Requirement for executive officers” » 1fij 55 6 2 | 19 » & “ Appointment
of executive officer” - Executive officerfNfEEH K EZHF  MEE AL E2EE 5 H
7E L Z AT 119 - 55 {l Footnote refer to 124(3){& L F R & & H - 7 sk directors
BLEMFE ERRRERM AR - & Hdirectorth & R EEE - B 2K AU
B - HiE & EROEE A - fa] HETH 5 124(3) kg

EELHEERRITEESBRIIE R L -

L B EAF R - 55 1243) R IR B T1DMR AT iR Y - HH 2 A
FIHIIE D - HIRITRE B E R RS - LA LUG B R 5 8 & o0 i (7 80 H 1%
MR eEMAA - L AHAEZEAEE AL - IRZRITAFHEHEERE  F
BENRE - EEMBEN T HBL2AGREHZEBEASETH A - 205 KA
AR TID(2) Rk Y8 B o0 - B & HAHE B9 1E Dl (F H 20 - MR8 e
e Ty BEE 0k - B DAGE BROFC R 23 RS B IR 0 2 )58 124(3) Bk A AT HY BT AL -
He A A i 58 s JE HUJH 25 71D (2) 5k -

HAEEHA :

FJF » appoint executive officersE B & /i f£ 7 I8 2 21 5 “Ninvolve
Boardsl = g A 4= » th @ & H 89 > {H appointment i 12 & 1~ JE HH & B 89

S

executive officerg O 1T » EHIE 2

EELHEERRITEESBRIIE R L -

L TRekMALERY - EFEMERERFERAMRGH - Bk
B B 2 56 12446 25 (2) 3K EAS Bt B - (Al S i 2 A 6 ZH AR 382 58 71Dk B9 AR
ZEBBEANL - B4 BL24AQ)RMW » EEH B AN L AEHEFER - #
EENARATE ARAZEEEALBEBERTENEN  ECLGHEF 124
iRz - Fr VTS F AL ( 20005 R 1T (BN BRI FEZE ) WigH -
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ZHE -

OK » M A& 5w 25196 ~ 1971198k I - 215K 7 B R &E » A& n]
=7 20 25 1996 ——Requirement to transfer custody of property - F 75 & BT 7]
W22 8] 75 2k 3 “ connected with” {5 definition - &5 1996 - &5 2001& - &5 1994 [y
fif &t ©

HEEBEREIEREFEXL -

w5 1990k » 3R K 2555 (0 SR BT 73 - B0 15 1E b KET G iE ok e
A RAGREBRINWER - REEEREE GO G - 581991
EEGTAESENERZ  RMAGHEERGET T REFMORE - HEH199
fie ~ BLTHRAZE 206 LA HEAWHE - IREREREZNME - &
LA E NG HOGE R AT AR -

2 1995 A1 56 206{5: 5 A~ [A] Z i& - 55 2065 5T B - 38 BE & 00 7H B St )
FERFmSNEHR S ARTRENAREESHEEZ » AL AEREE
R AL - FTERLORVIEK » EEEEEIERFEED IR
SR E > P ALETHHAERNERE - ERA KL EEBREIEED
ERES . ST H 199 - FH 109G E B - 26 B G Al ok
WEPAHEE  NERESERRESEEREE  RARATAWEEHFE - LR
JE A0 AT 1 H i B -

fE R MR R 3 B 5 190N T AT 19 W B A (R ACHY BERY -
HEAE B BT T BAROEEE - BUEE T ST - E
e ) M AT AE R R R @ 7 % DA A 9 5 o RS R 6 B DA B
T 5 9885 5 R 19 7 5 AT B3 48 i 2 9

H AR R A g Rt ot se 1k - 38R I8 AN A /Y B 2 A
B EANETH > HEZREENTHE  WEAUEBEMHEGE - M
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IREEIWHA R UEREENWERE  FHOME@mE B R A H 199065 -
e g WAl A 2B 206 B F (R BB LI e - B R FmEEZ - MEREY
WylEfE] > BIGE S G Mk E H s SR B G i) - AR & 7 A2 Bl b -

I

WM R EW AR — M@l TR 5% - R — A DUy - 20
HHFE R E S WNE T ERL P - IRBBENKLE - [k EFFo e
Frt fHE - WM ERE - MRS UHBL9RNEFEERNERE
e 79 A A 7 R B o Al A AR B2 28 206468 (] 1 g B o 55 1995 A1 5E 2065 1Y H 1
& MR A -

T
Audrey » HAMHE £ KA G 5 199k - IR A SR EGE B -
FEMER -

B o ERE - RAHZEFIER 55199 Fl 55 20616 b T 1F 14 IE H 55
ML HEAR A Bt mES - — 5 Y s A5 BiEE
Wk B B AEAT AV BB R EAY - TN & R IR A HE 5 1990k - i

HEETHEMENY M E - A W2 A ERE - 551996 A
S

HEEBEREIEREFEXL -
£ 20645 i 78 {/ & 0Y B 2 AU B0 ELE o HE T D B 19905k W = Y #

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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The differences between the clauses are not confined to the need for us to go to the
court under clause 206, although most of the differences flow from that distinction.
Obviously under clause 199, in the absence of a court order and court directions fashioned as
to how to dea with the property, clause 199 has to substitute for that the view of the
Commission about certain things, and placing the property in the hands of a third party who
holds that in effect on trust.

| think to answer your substantive question, the answer is “No. It is not really
going to make any critical differenceto us’. We do not think that clause 206 is insufficient
in terms of its scope, and as Miss AU has explained, there may be a time factor, but we think
the time factor will be a very short one. So the risk of us not being able to get an order in
respect of relevant property, and that property being dissipated before we can get to court we
think is pretty minimal.

-4
oA S B U - i (] BRF & R o BTH B OV 5E e 2
EIEE :

MG RERNEENER - AIRRKFUREF/EZ A THME - &
{9 {58 & 35 Bk i -

=

rEH

L AR B A RE 5R 19915 NI 28 20615 1Y & & 2 — 3\ — By - Bl
5199k A] LRI BY SR 16 - 55 206fk th A Ak n] DA » ME R Z2ERE LF
At o3 Bl - B8 M A O 58 199M - H 2 ¢ 58— o B R E W R LI
EEDEFFR  HHEDHEZNRE - £—EER T > HEAIEEFFA
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R - NhEETE A ERRERD R MEFHH HHEEEA -
n B N ATREBIIF IS R IE A dr < - RREAIAEH F#HE - EBF AR
ERBE G HLia THITEN KR AR EE 2 H S - T AT AE
TELAFY  BEOOYERT  HEEFEMKEET A EEREFEGE
FERF A E A g ZRE -

<IIi

55 B 199G RN AE 197 I N AHE o 25 19915k Y i B B Ry EEUZ 0 D
K 56 B & AN (% 0] ¥ licensed corporationfT 5 33 HH A 77 - R A] ¥ 28 = 3% - Bll"any
other person” {7 i ;5 THME /7 « L340 - BAR M E 2 1 R R AY I 2 - 17176 B B9 &
[ VR AT RE R BRI N R R RET A A B - A" connected with”iE [
EEZHFE - FZENERRREN MR EERERE EEg
EEDEFHEE > AEMRAREG e - MRGHTREEGE
EHEEGHTERETEFRE - WA FHHR - (6 &R v DIGEE & & e
ERAREN - Frbl - 2055 WA E R — = — B - TR 2061
2B EE o FRE FUH 2 199k

W

Y&

1L FRF A A B 0 R A A+ BV 5 206468 1 Wk 25 6 16 R /0 1 55 199
166 B i 25 W I - BT not less than” « 4 i 5 1 6 45 BI SR S0 R TS H 2 R4 -
T B B R - TN 5 1991

£ 20015

5 2016t ——Withdrawal, substitution or variation of prohibitions or

requirements under section 196, 197, 198 -

HEEHA -

L - BIZH B (T ... F A2 5 L7 & 58 202065
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TR - A B 20106 4 1 R 2
%2026 - WEE A -
HAEESEA -

H13E &5 202(7) 6 - Bl 3% 9 52 2f 3% 45 B9 “ The Commission may publish
in the Gazette” Fy & 43 » “may” & 75 & ﬁm P RMESTHEEES LAE
B e 2 A 55 - 8 “may” 2 “shall” - BEAREEFTAH S BE - (B9 A H B #%
F“may” 89 F IR -

HMEEEREIERERELL -

E’Wz’%

=

HEfR > MBEEFNHER > ZELALSMEETH - HA
ET AT —E2HE MREHE FH

EEFEEE LT MARBEREREE - L;ﬂw_r
o P EEEMr PROCTERHE R, -

f?@s

IR
OB ot
E&Tﬂﬂ

%
AE S
7 bl i R

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, the policy of the Commission is always to publish these actions. Some
of them are new actions, but if we take restriction notices as an example that we have under
existing legislation, we would always publicize it. The way in which we publicize it is aso
calculated to make sure that investors or clients of the affected firm are informed, and of
course most people do not read the Gazette as a matter of habit, so we do tend to publicize it

more generally.
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However, we have to be careful as well, because the reputational damage to a firm
through the publicity of this sort of action is very substantial. | cannot imagine a situation
where we would not go ahead and publicize it, but there may be a situation at the borders,
where the action we are taking is marginal, does not require wide publicity, and where we
think the reputational damage to a firm and prejudice may outweigh the utility of publication.
| think that is very, very hard to imagine, but | think the way the section is drafted now, at

least it leaves open that flexibility if such a situation should ever occur.

-3

MAILFEGERTER E%%%ﬁ’ﬁfm$ﬁﬁ%%°w%ﬁﬁ
SREARNZE®R  DRERHER LT - TG BUF IR AT DL #Z
HES#ER -

B A& HEESRE

HMEEEREIERERELL -

ERBEEF LR ?

HESHEER -

H (& Ry & i E 5 AT A

ZHE -

The Hong Kong Stockbrokers’ Associationfycomment & 38 4 77 &
B¢ “shall be obliged to publish”
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HEEBEREIEREFEXL -

HEEMr PROCTERI R » (RIERBTHH&E AL — 16 F - M

AR EEAEMNES? RMER  SREFEREENMEZE - AT
AH=E - HIMREZGERELATE ML AFHERZE®H  HATHHE
Fgaamy®E HEEEFZHORSEL -

T

I 1 % 54 stockbrokersf H 58 £ iy comment » 1 & F Z 48 o 18 & F
WL FEE R BUR B A “shall” iy TR - Tk 55 5 T L85 - R E R X
JGF £F FH “ may” i F iR -

HEEZES -

F i - FtH{E Hong Kong Stockbrokers’ Association~{& HEA & H &
Al - MR EHESTHEEFAEME MMt sLEEMEERE N - &
R PR AR e HE HE K » M EEMNLFE -

ZHE -

B A M 58 By » 41 S Broker AT7 7 ] R » 55 — 2L brokerst 7 & %1 5H
B PEE (5 BR A “shal "8 o H& > 35 B B Bk S Bk AT ?MFHE I SE A o -

Fepe

2 203 f(¢ ——Cases of revocation or suspension of licensed
corporations’ licences - &5 18H & A 3% (& 1y — L& 2T -

£ 20415
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EERGEHE Y WAREFE SHEBI " HEE"TRIEN — & ?
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FEF o ZEESFRZME » HP WG AR A GEZEFRGEM - &S
& RTWMRMAEFHERARE » & g0 R 5ol A E - % R AT HE & #
AT A EEOG A ARTE -
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B g ERMIR ? HR RS REF - BEEERAE - o R
ﬁ%k%ﬁﬁﬂ?’E%ﬁiﬁﬁﬁﬁw~&§@%ﬁﬁf TR IR

B B TR S T B HEIR 7 B R R A F B AR -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think the answer is that the procedures are in fact determined by the originating
process as described earlier in that same section, so by originating summons or origination
motion it would set the procedures that would follow. | do not understand that to be
implying that the procedures for contempt would apply. | do not know what happens here,

but in most jurisdictions, the Registrar has to have special summonses that issue, and so on.

| do not think that subclause (b) is intended to pick up the full panoply of

procedures. | do not know.

Hon Audrey EU Yuet-mee, SC, JP:
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Mr Chairman, the reason | am asking is really that there are two aspectsto it. First
of al, if eventually a person can be guilty of contempt of court for failing to comply with
certain directions, there are procedural requirements to make sure that he is suitably warned
about the consequences of not following that direction, that they are going to be contempt of

court, which isliable to imprisonment; and all the directors can beliable.

So there are precautionary steps to be taken at the time you serve the restriction
notice, which is the notice under, for example, clause 197. That is the first part of the
question. When you serve the restriction notice under clause 197 do you suitably warn
people, and do you comply with all the requirements as to contempt of court provisions?
Because it is not stated here, either in clause 204 or in 197. There are no procedura
safeguards, and the first part of my question is. do you follow the same procedura

safeguards, and is it necessary to make it clear?

The second part of my question is in relation to what happens under clause 204
when you got to court.  Normally there are really two types of contempt. Either you have
contempt in the face of the court, so the court punishes you immediately, or alternatively you
have an application under Order 53 for contempt of court. What | am asking is “What isthis,
when you talk about (b), when you say that person had been guilty of contempt of court?’
Does the judge hearing the application under clause 204 immediately sentence the person to
contempt of court as in contempt in the face of the court — that is when you throw a shoe at a
judge, or something like that, and are immediately sent to prison for that type of contempt of
court — or do you have to have a separate procedure under Order 53 to make the person

liable for contempt?  That isthe clarification | am seeking.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Okay. On the first point, the answer is. the restriction notices do refer to the
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consequences of failure to comply with the notices themselves.

Hon Audrey EU Yuet-mee, SC, JP:

And it has got to be personally served?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. Actudly the service, the means for effecting service, are set out in Part XVI

of the legidation.

Hon Audrey EU Yuet-mee, SC, JP:

Pre-existing?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. So it does not have to be personally served if the restriction notice is - - they
will al be to corporations, of course, in the future. You effect service on the corporation in
the manner set out in clause 386. The notice itself does set out the consequences of the

breach of the notice, or failure to comply with the notice.

We actually have had situations — to answer the second question — where people
have not complied with notices, and they are dealt with by a motion brought by the
Commission to bring them before the court. | guess Mr BAILEY can better describe to you
what has happened to those people when they are brought before the court for failure to
comply with SFC notices.
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Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Thereis only one case | can remember where a person has been done for contempt,
and that was on a market manipulation case where we certified someone to the High Court.
The court ruled that he had done it without reasonable excuse, and | think he was fined half a
million dollars. | am not exactly certain of the process that got us to that half million dollar
fine, but that is the only case | can remember in the whole of the Commission’s time, where

such an action has been taken.

We have certified people to the courts before, and they have actually complied. |
think they have probably complied before the thing actually went to hearing. Thereis only

one case | can remember where the whole certification process has gone through.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. The only other guidance that is given in the legidation is that, if you look
over the page, it says that the originating summons is to be in the form number 10 for the

rules of the court, but that does not take it to the extent you were asking about.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Mr Chairman, | do not want to take up too much time. | think perhaps the
Department of Justice can look into this particular question, because contempt gives rise to
criminal sanctions, and then there are certain constitutional safeguards in relation to that.
When you have a sort of hybrid situation like this, perhaps some thought can be given to it to
make sure the procedure also complies with all the constitutional safeguards in relation to

criminal sanctions and imprisonment.

Z/E -
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Mr KAU Kin-wah, Assistant Legal Adviser:

| would make the observation that it seems that there may be a need to provide
more in detail about how the prohibition notice should be served, and things like that, because
for example, if a sum of money is put in a bank and the licensed person chose to ignore that
notice, and transfer, would the bank be aso liable for not complying with the prohibition?
Would the Commission have a duty to serve that notice on the bank as well? | think this
point may perhaps be considered by the Administration, because al we know now is that
notice will be served on that person, who may intend to do whatever he wants irrespective of
that notice. If the only requirement is for the notice to be served on that person, that would

not be effective to achieve the purpose.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The restriction notice can only be issued to licensed persons, so there is no chance
of athird party breaching a restriction notice in a manner that would cause them to be subject

to certification proceedings under clause 204.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Actudly, just to take that a little bit further, | think there is a possibility, because of
course what we do to make sure that restriction notices are complied with is to make copies
available to the bankers of firms, for example, so they get notice of the notice; and of course
subclause (1)(b) does refer to the possibility of another person who has been involved in the

failure themselves being susceptible to punishment. However, | do not think that requires
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what you are suggesting — aformal obligation to serve notices on anyone before they could be
the subject of afinding in the nature of contempt by the court. That must be a matter for the
court to make a judgment on, and of course the court is certainly not going to make that

finding and reach that conclusion in the absence of any notice to the other person.

A person may become aware that a licensed corporation is the subject of a
restriction notice through a range of means. It may be that we actually do give them a copy
of the notice — the banker or whatever; it may be that they hear about it from the licensed
corporation themselves, maybe they read about it in the newspapers. As| say, there are lots
of ways in which they can become aware, and then be complicit in a breach of that noticein a
way which | think would render them liable to be punished as though they were guilty of

contempt.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
| agree with what Andrew has said. | also draw your attention in clause 202
subclause (5) on page 12, where the Commission imposes a requirement under clause 199,

and it only relates to clause 199.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Certainly the practice is to serve copies on parties who may be able to assist us.

Z/E -

Mr KAU Kin-wah, Assistant Legal Adviser:
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Thank you, Mr Chairman | would also draw Members' attention to clause 203.

Chairman:

Which part?

Mr KAU Kin-wah, Assistant Legal Adviser:

Clause 203, the whole clause. In fact the effect of that clause would be
restricting the Commission’s power to impose a prohibition notice and other things, after the
licensed corporation’s licence has been revoked. | am not sure whether that is desired effect
as | read it, the clause would have that effect. If the unfortunate situation occurred that the
Commission happened to overlook some property which was controlled by a corporation and
his licence was subsequently revoked without any prohibition being issued in respect of a

particular property, then the Commission may not be able to resolve under clause 197.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That construction of clause 203 | think is correct, but the way we deal with that, and
the reason why we have not asked for the additional power, is that in the context of a
revocation we do actually have additional powers to make consequential orders and give

consequential directions that address the dealing with the property in that way.

We have suggested an amendment by the inclusion of a new subclause (4) that
picks up the possibility of restriction notices after suspension. We do not think it is
necessary for restriction notices after revocation, because of those additiona powers we have

in the case of revocation to make consequential orders anyway.
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