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Mr Andrew PROCTOR, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

We did discuss related issues in the last meeting and really thisis an example of the
kind of constructive trust issues that we were talking about then, | think, and that is why,
athough “directly or indirectly” sounds broad, there is the requirement for knowledge and
it isonly just the trigger point. It is the point at which they have to apply to the Court of
First Instance. Obviously the question of knowledge and the indirectness of the involvement
would be material matters for the court to consider in determining whether or not to make any
injunction or other order. | think it is that question of knowledge that is intended to pick up

theidea of constructive trust in any breach.

Deputy Chairman:

Mr Chairman, may | ask if there has been any concern shown on this matter or any
problem related.

Mr Andrew PROCTOR, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

In operation or by the industry? Sorry. | was just anticipating a different
question.

Deputy Chairman:
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Two questions, Mr Chairman. One is whether there has been any concern
expressed and, the other, is, in the course of operation, has there been any hardship caused to

your knowledge?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| cannot recall any industry concern being expressed about this provision. The
provision itself is new so there is no actual experience of it but bearing in mind that there is a
particular provision that the court must take into account the possibility of unfair prejudice to
any person before it can make an order. That is subclause (4) so | think the very point that
you identified — hardship to individuals — is something that the court — of course, the court

would consider that but, in fact, it is directed to consider it under subclause (4).

HMEEEREIERERELL -

At B LR RN FEM T - £ mEETS - AETHS AL
BAENY HENEAGIXHFRTEESEEMET]  WhEERTA
EhEEgRERERG o< lREEFFNEE - EF@2RMERERS
WHERLHER -

Deputy Chairman:

Okay.

ZHE -

e R G Page 24 - WA ZEIRBE S > WM I EEILEE

CB(1)1379/00-01(01) %% > 4-——Areas of concern raised by members during

discussion on Securities and Futures Bill and Banking (Amendment) Bill
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Mr KAU Kin-wah, Legal Adviser:

Thank you Chairman. May | come back to subclause 8 ?

Chairman:

Yes.

Mr KAU Kin-wah, Legal Adviser:

The three factors listed there would normally be a consideration that a court would
take into account, whether to grant an injunction. | understand that this provision is actually
somewhat a replicate of subsection 7 of section 1324 of the Corporations Act in Australia but
the factors listed here would only be relevant. | mean, the court would be alowed to ignore
these considerations if the court would require somebody to do something. But in our
legislation, this provision has to be extended to every aspect of any court injunction order.

The scope appears to be wider than the Australian legislation and | do not know whether there
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isany justification for this extension.

Chairman:

Andrew.

Mr Andrew PROCTOR, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is not really a case of saying this is what they do in Australia and, therefore, we
should do the same. It is a case of saying, what do we think is right in this instance. |
mean, it is, in fact, closely analogous to section 1324 of the Corporations Law but | think it is
more productive to look at the substance. The question is whether or not the court must take
into account those factors and if the effect of the section is, the courts might still go on and

make the orders.

We think the scope in that respect is appropriate but just to explain something about
why (@), (b) and (c) are there — in these sorts of situations where we are talking about powers
which are protective of the public, it is not a strict analogy with injunctions in civil actions
brought in aid as substantive relief. The powers are protective and so they ought to, in our
view, be available to the court even where there is no clear evidence that there will be a
further breach or indeed that there is evidence that any particular person is going to be
harmed.

If you think about things like market misconduct or general misconduct in the
marketplace, it will often be difficult, if not impossible, to prove that any individual is going
to be the subject of harm. That is exactly the sort of thing that the courts, of course, would
look into an application for injunctive relief in support of substantive civil proceedings and

they would be saying, “Are damagesin lieu a sufficient remedy?’ for example.
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That does not really make sense in the context of the sorts of conduct that we are
talking about. So that is why it says that you do not have to demonstrate that there is
imminent danger to any particular person or that there is, in fact, arisk of further conduct of
the sort that is the subject of complaint or, in fact, that there has been previous conduct. It is

deliberately broad to reflect the public protective nature of the power.

So far as the orders that may be made in the absence of that evidence, it is true that
they are wider then merely prohibitive orders and they can be directive orders but | think that
is appropriate again, having regard to the protective powers that we are talking about here.

The fact that the court may make orders where this evidence is not made out does
not mean that it will and, of course, it will almost certainly have regard to the facts and
circumstances as they affect this particular issue in determining whether it should make an
order and, indeed, whether it should make a different kind of order. Because if you look at
the next subsection, subsection 8, in addition to or in substitution for an order of the sort we
are discussing, it could make an order that damages should be paid. So it does have that

flexibility in that sense, similar to that that would be available in civil jurisdiction.

The legal adviser isright. We do not really apologize for that.  We do not just
take the Australian legislation and say that we should do the same.

Deputy Chairman:

Mr Chairman, can | respond to that? | think the legal adviser is quite right to point
out to assist this Committee where he sees the departure (a) from the legislation from which
we are supposed to have taken our inspiration from; (b) where it departs from the normal
requirement of an injunction. No doubt that depends on how and whether it is justified in
the circumstance. | raise this simply because | think that probably is the circumstance you

are justified to depart from the usual requirements of an injunction.
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Mr Andrew PROCTOR, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| certainly did not mean any disrespect to the legal adviser and | agree with that
approach. There are actualy other sections in the Corporations Act in Australia that have
other powers in this connection. Section 1323 is one as well so there are other parts of the
Corporations Act that we have to have regard to if we are drawing a strict comparison.
Deputy Chairman:

Itisjust that | hope the legal adviser will not, for this reason, stop reminding us.

Mr Andrew PROCTOR, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| quite agree.

Chairman:

Clause 207 - Remedies.

Mr Albert HO.

HWELC#8 -
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Z/E -

...... 2= 7 Rd Financial Secretaryfy i 43
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Mr KAU Kin-wah, Legal Adviser:
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Thank you, Mr Chairman. | recal that at the initial scrutiny of this clause,

Members have raised a query relating to subclause (5) the provision for divisions of tribunal.
| do not know whether the factor, only the preceding provision seems to suggest

that only one chairman of the tribunal is appointed and whether that would conflict with

subclause 5 where it appears to anticipate that each division would have its own chairman.
LY

e EE 2 HRE B A & appoint— %538 77 K B 5 Liv 3 Rz
Y Chairman » % A& Wi il 1 [E By divisions » & & FH [E — fi7 A+ ¥ {F Chairman »
=2 H R 7 A W i divisions » fi DL{#E 45 @9 % Chairman -

HMEEEREIERERELL -

T RBEMAVBOKR BRIV EEH LREHRRERAGH —H L
oo RIME — R HETEEH 2R —HEHR -

ZHE -

AIER L EHE— R EREEFEH?

HMEEEREIERERELL -

H o HE - RLEREH -

Z/E -

AT R — R EH LR —H LER 2
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fEEME HMBEERXE LR - FHETHEIIHEE -
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"8 -
WELC#HE -

TR EEEWESHE - BAAERAREZZFEIR 2 B RE % H M
FHERZEG O ERIGE B ED - flaf B Lk Z 8 g s i #H &
EHhEZEEGFHxAEIER - BlDeputy Chairman - 2018 A —#HEK - &
fill (E PR B — SR E A LER I > MIER AR DEEEM B3R - 540 IR
filgps (8 T BRI — B R YRR - B A SRR B A IR - R SR T
e 2 A LAE B MO I N Y E R -

HMEEEREIERERELL -

M2 R 2 5 12 BB A A RS B i BT 58 (8 MO Y o B TR Ry R 2 R
s > WH - ARKEEEBEL HMABROREZE - REBEETER
L MEA LSRR E AR IE -

Wl A" 2k B R [R) B PR o BT SR TES 200 28 20% K KR Y o
thatiE HEEtEE NRERERERHE SN —HEEH > MERS HA
NHFEREEH - THREERAITHERENEE  EXFNEREER S
DTHEES -HEEELELER -
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Chairman:

Okay.

Deputy Chairman -

So long as it is the Administration’s policy that there is only one chairman and no
matter how many divisions there are going to be, it will be the same chairman, then the
drafting is al right. Whether or not we agree with the policy, but if the policy is that there
may be another chairman appointed, then | am not sure that your drafting can bear this sort of
flexibility, particularly when you say that the intention in the definition section — namely on
page 2 — is that the chairman is going to be afull time judge. | do not know how you can do
this because the problem, as the legal adviser points out, is that subclause 210(2) it states that

you can only have one chairman.

Chairman:

Audrey.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think we must make a distinction between the chairman of the
tribunal and the chairman who hears the appeal because you should only have one chairman
of the Tribunal. But you can have different panels that hear different cases at the same time.
However, as drafted, subclause 210(2) says, “subject as otherwise provided in this part”, so

we have to know whether there are other provisionsin this part which overridesit.

When you talk about “the Tribunal” in subclause (2) you are talking about the
Appeals Tribunal itself and then it saysit “shall consist of a chairman and two other members

and (b) shall be presided over by the chairman who shall sit with two other members.” This
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is really talking about the hearing of the appeal, not so much the Tribunal itself because a
tribunal can have many panel members. You have a list of members and then you decide
every time you hear an appeal which member of the panel will be drawn to hear the particular
appeal. So | think the drafting should make a clear distinction between the Tribunal itself
and the panel which hearsthe appeal. The same applies to the Hong Kong Board of Review.
You have only one chairman but you can have 10 deputy chairmen and every time you have a
hearing of an appeal, the panel must be chaired either by the chairman or one of the deputy

chairmen. So that would resolve the problem.

Z/E -

KT 15 B AE W 78 Schedule 7194 Bl 7 7 58 B HY AT &8 (8 - A
o HEBE 2

EIERE :

EE - HRAmEE  RESFTEMRIRTEEA 2 -
Chairman:
Okay.

ERYEZEEREERFHKL -

ERE - AT SRR R

ZHE -

Iy
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WA R m&EES - £ RENT » EFMKWAEES LFESE A RE —
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8 i B
REHFA -

TR MIABREMBERE > REl/RABRERTE - /A 6 f#C
i BRI Bl R &R EFHEE A& A — 4 Chairman - {HAR # 5 210(5) f& -
BRI IFER  REBZGTFE LMEE  SFAVEEB LREHERS
SER o BEBEHEME M At ZChairman - KB EES M EERE L
A% B B IR 92 55 210(5) for 8% 17 73 BB & - % IR AT B P & A [F] B9 {6 S AL [F] IRF
Mo FrDLEE 78 R EIE 55 L aF & i (F & (7 A 1R % 45 Chairman - ffif Chairman
N B AH E R divisiondy 8 H -

BERERATE A R - FEREG RHTHRFE  ##54 Chairmant %]
H oo BERGR SO N 2ERETHH - (HEE E#E B E N A —FChairman - 5 {#
KRG XHFEERE MEEBEEFH MA(BEFT(NELS)HRL ) &
BREENEME HRBEGREIBHENSE  FREFFFHEZH
Chairman » [fij il FF il 4 &l & & Fr f8 9 A H — #4 Chairman -

HMEEEREIERERELL -

Bl AT AT AR A R ELIE - Tribunal Chairman » B3 g LS A
— % EEHEETER ENREA - KMEEZE - BT R KT BUR
HEH—ZEEEBEFRENER - IEEREREG ARG E - 2R
A — %R R E A EERE S - 5E M0k 6 B E B s — 2

HE A IR BB 2 A 7 2 8 (8 0k e (5 0k o WA B A Al 52 2]
HRNERGEEFTERRERARNDE - A RRAZELERE - 57
FEEfGE AR ERERAER -
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e
Okay » &AL HMRHEIA ~ IBRICHRE R G HE ? #itd -
KAU Kin-wah, Legal Adviser -
Mr Chairman, | wish to have the administration's clarification on whether a panel

member, while acting, | mean he has to be appointed to the Tribunal and whether acting as a

tribunal member, would he be allowed to resign from the panel.
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— R IR BRI EK B ARE
HEEHERREERBEEXL :

T M EREEZRENLHE - RATERKERRE ESEFEE
B WMt AR - TR DA &R SAIHARTZREN

Z2HE - BIEE 1645 -

ZHE -
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Okay » H RSB ID K IEMR » S AR A ME ? MR R A ME - #Z&

& Appointment of chairman -

BIEE -

T RRFE2R6GRHEE R LHEEAR T EEI B3FENE 5 -
Bl FE LiRFREHE —Fchairman- fr G BRI G CH R EETH > 7]k
B B e 19 55— il 93 36 & £ 55 — f4 chairman -

HMEEEREIERERELL -

A & s U7 EE T B

BIEE -

{H 3 57 Bl AE 42 H 28 2168 - 58 6:ET HH » “The chairman shall be appointed
by the Chief Executive on the recommendation of the Chief Justice.” - g /2 {E
1E 5 By ik - {HZE 56 £ BH » “The chairman may be removed from office by the
Chief Executive for incapacity, bankruptcy, neglect of duty, conflict of interest
or misconduct proved to the satisfaction of the Chief Executive.” - f£ R {f3&
HEER BREE ﬁ%%‘ﬁﬁéf“(f HIFERE - (BE TR E B Rk -
A R E T E"ré%%ojj% THREAHEXREEZEENALER
fEfE A E MR AR E M ER

ZHE -

IR B 5 3 0B E 5 E (& 5 & “on the recommendation of..." Il

L EY:
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o5 — {18l [ 7 /2 & 75 5 U5 Chief Justice - 554 » BN W K — % EE D
ThEBETFTEMFEELERENBER REEN2ETH EMERGT%Z0E ?
AR BN 4> BT HE 1Y = Tribunal Chairmantty B% (7 - 1 32 7R 5158 B H fib 6 ST 2T
He > B ft 5 Tribunal Chairmanlfi (i 4 88 %0 - i {2 — #EE - HEENE
RN &2 R B R RIS EA T TR E 1B H B % E (F Hiincapacity,
misconduct® 11T R > & LA E LR B AR — R B T A2 20 R EE VR 7 5E Uk
BLEEZ B RER S ERE

Z/E -

HHNE HE ¢ FESET B “on the recommendation of the Chief Justice”
g ? HMEFEEHEWHEERTER?

HMEEEREIERERELL -

T BRTHRMBEE A HEEMI - CEHREEO Lo KER -
1F 25 2 B2 19 & & K Chief Justicef (f & & /A & -

ZHE -

IF 1y

L TEY:

E - R ESEREY G SCHEE B A R B A TE O - BIA0 R AT

BEEZECHNERHMBEE  WEeRBEMAENEEBET - HOHEERBEL

Wroe s W EERESH —HEEKSR > BEEEHSGHE -

ZHE -
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i Y o B — OF 3T & T SR AT I 7 B 2R THY B SOK o [\ BR G 1E 5 LER
Epaged FUFRAEME? ZHERZEGNH o EEHEMPR - #2525
HEREE - SEHARFLIUERE R A HE ?

Chairman:

Audrey.

F i - 7 [ " ordinary members” {2 5 %7 5l 1Y & 78 5URF Bl 7Y i B 2

Chairman:

Other than chairman.

rEH

5210(2) 5 A ETHH » “the Tribunal shall consist of a chairman and 2
other members” » JRE] BHthe Tribunal “shall be presided over by the chairman
who shall sit with the 2 other members” » [fij 1% & £ F “ ordinary members” {4 =%
IR > {H3E 4 Al 2 R U B T “ordinary members” ) 7 iR - “ordinary” & =R A

LRI E R ?
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ERYEZEEREERFHKL -

H A AT LLE E - & (" ordinary member” fy R - AR R 7HIIR -
Ry il & BN AE I 2= 792 5 %7 B 58 3 “ ordinary member” { /£ “a member
other than the chairman” » [fj A & 1F &8 16 2 £ 5{ E 57 - DL“ordinary member”
E B fEfE - = B AHZ R “a member other than the chairman”

B B8 5 28 2101 18 A 5 E R AGE [ Mk - WG FEFAEZ KRR
B T /9 2R o Ry AT B 2% 74 55 I %7 1l 35 B2 0e 7 R Ry 8 {1 & 1 bt 2= 718 % &0 45
H B - /48 B iR ordinary memberfy (- 5 %5 & HETAY B W« AL - 38 {8 A #
e —E R - 2100 M > S EHUE LR A FE o 5 21006 fi B
fp > —{E Tribunalix & — % X/ - AR A H Mk & - HEI R 750 13
TGS EEBNERENR - LM A Fordinary memberf2 i — {id
SLE & o HE ordinary member 2 —{#l FLE G o AR H EER I ERE -

ERYEZEEREERFHKL -

>

2 aEAg—ERAEAENE -

Z/E -

Bt H Y B > “ordinary member” {5 = & 2 “member other than
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EET &
S B S B T B (F A B S T
EF-&

B an 5 B 2 fF B 1T 20K B 51 - B fl 28 R 1 & 'R — KB VAT &%

LS o BT MR R BB R A A BRI B TR K
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i

K

Okay - #2275 /& & am o5 L4 -

GIE R -

R M ZR AR B - A SERRE Y

ZHE -

MEEERK  WREMRE -

HMEEEREIERERELL -
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IFEY o BN AR 14 15k 16fF - KL F R A HE ?
HWELC#8 -

T RAHABMEZREEERE  HNBEEZANEZRER - HHK
JFyordinary member » JNE R AR E LR —E F I 2 E R IEMRE — 6O L
ZEGZEWNELHE  WREFHHFNEBEN > EREANFHZE  FEZE
# A B Fs ordinary member o IS B By ] 52 26 3% — {lil %4 5 e 2

T
ZiHE ENZE ANBERARGN - EHIE 2
WELC#S -

HoBREMNEZXR -HERRETR  BRRENS (AT E
REREEARZEE ?

ZHE

REENAE LT AT A ICH - B EERH R AR
ToEREEMAL AL ?

HWELC#8 -
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B {77 9 R 22 ordinary membersig ?

RE#HEES -8 AL H
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HEEBEREIEREFEXL -

o 77 % B A TR S (81 PSR OE - {2 drafting | o SE (R R A
iy -

FE

[ EETilE
B ELZEE GBS FHXL -

HE » MHE & — i panel members . i 2 KEFER - FEEME
FHER RMEEET B EFE ARG EEKLE - HIEWRE A R
LHE Bl TR el EE e c EEEENRT FEEHBAEN - TPl
58 75 Z2AE [l 74 2 £ #Y panel membersd » FF Rl H £ — % A+ HEEHZ K
B— DIREBEERHNEERE X BN EHRHREEEFEEHRES, -
FE

BT 2ERE -

WELC#ES -

B A EE B - KR 58 B 1 1] DLJg temporary [y - 3% 58 B &

RREEFENEBEFFERER  ERKERZLHMALREMEHEGHEE G

- EEAATH b EFEREARZEMSE -
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S48 EE 4 ETEE - BOfE /2 E - 7] DL & temporary member o £
z2EZE16(@)fk - EREFTH THREEMNZE—XREEERETERKE - B
o § 5158 R Bl e 2 HEe 2

ERYEZEEREERFHKL -

HEFE 16 LT » “...precluded by illness, absence from Hong
Kong or any other cause from performing his functions, or considers it
improper or undesirable that he should perform his functions in relation to any

specified matter.”
MELCES -

KB  fFEEEBRT TERERERUAZEEAGRERE > ME
FREEHEMAL  AAELENEGREZEMALY - HUOZACEERZE

B A 32 {4 = temporary memberlfg ? {1 & 2 L)L ordinary memberf & {5 5 ¥ 58
TEMER -

B ELZEE GBS FHXL -

HNFH T LMK - M {E Ztemporary member o IE 411 [l 7~ fir £
EF » A ERERFRLEHREETEI 4R MEFTE T FEEESE
HEF g HREEENR -
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WELC#S -

T
il A~ BE 25 B 2 A W R 1R (& R EY -
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HEEFRARASF -

EIEE :

L KM A S R E RBUR ? BREM - R 2 E PR EE
E o thFER —fEpanel - & REZHE K G EFEH —HEFR > ERBEZFE
FEREEANLETEHTE - fwmERME 7SR EE3H AL - WEHAANR
E o MEM—-RIREFAANLEFERZZEZAR EREAGEEEME -
GH - FH R B R N RE R - 1T RZ 3 B 1 B A R B A B AR
BHETEFRHEATEEHMALFRGRENR - 5 WHEERE
B FEBUR BRI R B B LR B 2 5 A DUiE E 7 2GEAE -

HMEEEREIERERELL -

HEEMEFINOIRERLE - M4 EF OGRS - AF R E 4B E
® NHEF—ZREREMSHRER  EFATERTEREERZRE-RE X
B - DL - B EMREETZ R EWE A =EH » S eEE N
EREEHMALFR TR ERENFEEATRENS - £EMFR
T THREREREZEHEZMENRE - BUHR  HHEEHEFEALZYF -
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EIE R -

HARNREREZ  EEGNFEEEFET T —FR® > BREHMRK
BEEEFHITHE AL hETMAFHERERENS - RAFZEEHA
PRl TR - LHIRERBEEEERE - BILENHGEERERFR - BX
BAgRK - BRNZERABFEET T —F > MERTERTREFHK
RS EEEHAPRIBERE ? REEANHE -

WHAEEMBEAT - JNRAE KB TRET HHEELEDR -

HMEEEREIERERELL -

Okt

A o3 B 5 L At (5 B B9 A R R S -

fﬁ u/['l

ZHE -

A E Fe 9 B I 2 N RE LA Market Misconduct Tribunal {F & Securities
and Futures Tribunal /2L 68 » AR BRI E KM G AE - RBE N E
#t » 0] A Securities and Futures Tribunal#2 ! FERMyE R I E N ~ &1+ -
FrALEREH L EGBBERES - B RSN HEEEER/D - BB
G2 » B A FhER IR EFF - 2R @1 20 IE A 0 0F 52 55 {6 35 77 K
WMEER ERFHENZHE -

HHEHEREERBEEXL :

Br—HEEEEEZHFRELEFERMERE EFEE—REE M
Vmu%%%H;’%ﬁwE%ﬂﬁiﬁfﬁ%%’IEWHﬁTﬂﬁﬁ“%iJ'ﬁﬂfﬁﬁ
ZE—HREHEETEERER c BERMIAAIER - H—ETEEZS
%%ﬂﬁ%m%%XR’%uR%ﬁﬁﬁﬁ%ﬁE& T EETEH
A P A DAAEAE o G A] RE R 1R OE A IR A I 58 R
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ZHE -

FEEMEERT  BREEFERLSAEEEKET - EMERLR - it
seordinary member - HEH B NEEZESNMBIME - B2

WELC#S -

LR WA LLE SR - EHEZ2 T ATRER - ARy A Re1E By Gl 72
FHEEFENNRERN WK BERTHEREE FTHEBBORABRES
i+ 2 mad — NEirEtEs o Rl EILE L -

HEEBEREIEREFEXL -

AKESKRERER MATZXKEBEEHEMSERLEZ A
& e MARARNFWAREKNERN  BEECH - REEETCERE  HEE
EMEFI N ERKIL S —HFHE > EHFEHEGHAEAR > fTaEdH el E &
PR B AR - SEFRERGE T EEF AR ERLE -

EF- X

A+ I 10 R R EL U058 % -
i HA -

A BN (R A YR B R R G B SR A B - B8
EY&

HAH{E H B insider dealingfyflil = #H A2 ZEZ o] # " - How many
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cases do you have ?

HMEEEREIEREREXL -

AT R M B ERA OO REHARRAE R E LN E = -

ERHTEEXEXL -

BEFT A - AR PR EE L

HMEEEREIERERELL -

fERZGHRAHEBRZHE -

Chairman:

Okay.

HEEBEREIEREFEX L -

BRHEE . BFRAERAEHBE  FENFERKMEFFHELE -
HEGRIAsBEEEMD -

Chairman:

Mr BAILEY, how many cases do you have ?

GIEE -

NEEFHEREMER -
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BAIEH BB AEBZA -

EE

IF 1y

HMEEEREIERERELL -

1P 5 7% 30 245 19 T2 5 9 0 69 9T - DL {8 65 P 3B R K
BEESK -

L EY:
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BREEARN EHRHE LS ARBERE A LAFEER AE - FAk
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HMEEEREIERERELL -

H A HEAEMFFEIE -
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BIEE -
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HAE - KRS EFAE -
rEHHER -

B — EAIR AR E - G E ERERERFRERILBER 7 K
fe HGE W 2 AR TR B R AR o B R HOE ] RE 1A 2K B F
BE—REFEM MR ENLE  (HREHMEAFHEB R EFRMEZE - Bal6e
GEMTEYN  LHERIAERTSHERNKX  RERFLHBEEZOHEBREZR
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ZR? BEBABESRARZE EHR®R  TEREAGFEHEZER? E
R ELEBREREMSR -

54N » ordinary members™ 2 HEEBRENIE ? FEHIE G DX ILWE
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HEEERREERBEEXL :
FEHREFM K ZGRIMEREDN  NHFREEVERRZ - HIEE

B B Y Bt R R -
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HEEBEREIEREFEX L -
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RF [l 9 B e 7 38 P EC T8 P ke » SRS AU 16 Dl 4 8 2 5 Bl 5 AT 45 " as soon as
practicable” By IR - IR By 5 SCH 4 M E 3 # e H s B A bR il - s E
FEHRRLBENZRZ VBN GHERKMAE ? RWEZE  BALEFESR
i 7y - {H BH B i panel membersAs 2 & i 111 2 F K B o R A0t T 0 AR B A ik
EorpA AIETRA - BIEFEAEZRNER ERB ALK bl BAEK
XRUE - IR AN Z VR E AN A B R 7

BB EREREE XL -

ERBREEEARAEEREERBHEN - it LBRAESR B S
Bl a0 fE 20 n A “ & F B HR E” » Bll“as soon as practicable” 2 R » F A"
e I NFHEFED -
FE

BEEREFE22MG SMNEREEE? NERE  BiE23- 24 25

26~ 27~ 28 29K 30k - BB R AERMAE ? HREB21E 30BN HF XA » &
B W E H-E ? #%& &Preliminary conferences and consent orders -

‘Eﬁﬂ(
il

A E
REHZES -

B A 55 311 - conferencesEH A iy H 1Y - & 75 B2 3K B 1% ¥ 75 1F HH 3F f#
R ERMEMEEHNRE? EGREFNEN gL EHETFEEMEBE -
FEERBES HRPERA R - A SR THIE 2

Chairman:

Yes.
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In relation to this, the intention is either aternatively to identify matters and to
sharpen the issues and disputes. The experience of the SFAT has been the lack of developed
pre-trial procedures or pre-hearing procedures which led to significant disputes in identifying

issues.

It also has specific scope for consent orders provided, as you say, to narrow
differences between the parties and to see if there is a chance for amicable settlement of the

issues so it is determined that it will be either of those nature of issues.

There will be further pre-trial proceedings set out in rules to be developed in
relation to the SFAT and it is considered that the input of the chairman who is appointed is
important in relation to that process. So a draft will not be finalized prior to the actual
appointment of that judicial chairman. So there will be further procedures spelled out as to
precisely what is intended in relation to those pre-hearing conferences in those rules and they

will, of course, be tabled before the Legislative Council and subject to decide.

Hon Audrey EU Yuet-mee, SC, JP -

Mr Chairman, of course | agree entirely that pre-trial hearings to determine issues
and to clarify issues and to frame issues are extremely helpful and should be encouraged but
my dslight concern is that, as drafted in clauses 31 and 32, with the reference to conference
without stating its specific purpose and then with the following paragraph where it talks about
consent, it can give people the impression that one of the very clear objectives of these two
provisions is that the chairman’s function to force people to come to a consent order and to
give you preliminary views on, like, what happens if you go to see the judge in chambers and
he gives you some indication and says, “Look, if you don’'t plead guilty I’m going to fine you
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$HK 10,000,000 so you'd better watch out” and, therefore, you really have no choice. You

will have to come to some consent order.

It gives a sort of informal feeling about these conferences and | just wondered
whether there is some way one can make clear the policy objective here, whether thisis what
isintended.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think the policy issue is not, in a sense, an intended sort of threat from the
chairman to membersto settle. However, | think if the chairman and the other members hold
afirm view on the papers produced in relation to the pre-hearing procedures, there will be no
dispute, for instance, and they will make their wishes known in that area. As | say, | think the
detail of these conferences is to be fleshed out in further rules and perhaps you will see the

details there once they are available.
HEERGEEREREX L -

PRt E REE W ERE - B A M0 55 5 310 3205 I -
Al IR MR RS R SR - YRR RESTHTRE - &7
Ko MESTEZHBER T  FREAAIEHGLEHE - EEGRECHL T
FEHEHEL RS TEEMBFOTREME » RBURS T NEHENXR » EFHE
e NERETgHRNFHm < BIE?
FE

RICHEE -

Hon Albert HO Chun-yan:
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Why do we not just spell out the purpose of a conference and say it is to enable the

Tribunal to give directions for the further conduct of the proceedings. Normally, that is the

purpose of apre-trial conference.

HMEEEREIERERELL -

M AT E S PR EME G -

Chairman:

Okay.

HWELC#S -

LR FBER —ERE - W3 - Ky Ep B ] DLE R H R

GHERE?E-KERT  FRHERCLEBREN ERFN - H{TERITHE " or

such ordinary member” {5 £ IR g

T aEEHEE  EZTHH presided over by the chairman or such

ordinary member or other person as he may specify” o & i & {F H 5% K B %

ok B HMAEZREREREE?

HMEEEREIERERELL -

Bl 7 3 R R AR Bl R S R R R B L AR -

ERGELIZRERESRFHKL -

BOUARERNE B EREEL - Ak
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51 HH » “the chairman may——(a)...and(b)...director that a conference...shall be

held” - HETEFETHENEHN » BhS5 HREMFEENKE - 53] FE
M - HFEETRVABLEFEEY > JTAEHERBREMRE » -
HREERmWE -

ERFI20FEIN - EWMBEENEN - ZHETWH - BOEHR
] BF [A] » G £ 5 [R]ET (F BB K - £ w] DL Hiconsent order - [l 35 &
GREHEEREFFmSHL  FEFIELELTEETHELEEHG S

ARG B3I 320k AR 1R H H IR (R - SE3LR 2 /T
fE 5 am AU B - 17 56 3216k A 5T A5 BE 28 o < BB -

Z/E -

B E31EF £ “presided over by the chairman” % & B “or such

ordinary member or other person as he may specify”" iy —4a] » Z45......
WELC#HE -

RBEMEN  FHEEFEHFEFAMRE K -
-3

UG 2

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think clauses 31 and 32 are not expressly linked. It is not necessary that a

preliminary conference will be linked to the making of a consent order or even the possibility
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of aconsent order. The intention beyond clause 31 was maximum flexibility for the Tribunal
to conduct a range of different matters that might be suitable to be heard in a preliminary
conference. If, for instance, it were on matters relating to expert evidence and the tendering
of expert evidence statements or whether such statements were, in fact, necessary and a
particular ordinary member had particular expertise in that area and that was why he was
appointed to the panel, it may perhaps be appropriate to hear matters specifically merely
relating to factual disputes. It obviously would not determine anything that was of a nature
that had to be decided actually at the tribunal hearing itself but if there was scope for that to
occur in relation to expert evidence, the necessity shown would be otherwise merely factual.
It would be open to the tribuna chairman and the other members and aso obviously with
submissions from parties to decide that an ordinary member alone could sit to hear such

preliminary conferences.

So the idea is redly maximum flexibility. If anything of any great substance,
obviously we would expect the tribunal chairman as the judge to exercise his judicial
discretion to sit on those matters himself and decide on those matters; aternatively, for the

full tribunal panel to be present - the chairman and the other two ordinary members to hear

those matters.
FE
TR -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think maybe this clause is a little bit too ambitious. It tries to do
too many things at the same time. | got slightly worried when you talked about the hearing
of expert witnesses to be included in this, too, because | think you have to make a distinction
between a conference and a preliminary hearing or a pre-trial hearing. Now, when you say

"a conference”, | am not quite sure whether what happens during the conference is supposed
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to be part of the hearing and when you talk about “mediation” , for example, aso being
included, mediation should never be part of the hearing and, indeed, the chairman should
never be a part of the mediation conference because this is going to affect his eventual

decision.

| think you are really trying to put too many things into this clause and their
objectives are al different. Because if you are really interested in having pre-trial hearings
to frame issues and also to agree facts, they must be hearings because then it becomes part of
the entire hearing. Because the directions and the expert evidence hearing, for example,
should be al part of the hearing itself. But if you talk about a conference to really discuss
side matters like, for example, possibility of a mediation or to explore areas of common
ground that may eventually lead to a consent order, you do not really want that to be part of
the hearing so maybe the thing is to split that into two different clauses so that you have a

preliminary hearing to frame issues and to seek directions and that is really aformal hearing.

Then if you want to have other conferences for ancillary objectives, then that
should be specially provided for and the chairman should never be part of any mediation
hearing but, on the other hand, the chairman should always be part of a preliminary hearing,

whether it isfor directions or whether it isfor expert evidence.
HEERGEEREREX L

TR B EAMAE 2 7] R RS R A B R A R A R o ARy AT Y
RAM B PR GBS HE = - DUIR R - HIEWMIA R B » A
REEMEMEANEE T RLZITTHE - LA HEW - IMHERGHIIE - 5K
Al 8 W) 25 & 5 OM R e B R HA A EH R R T 2R & 4y -

Z/E -
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RFIEE - RGO EMESR ETRRRERFN — o - AR 7 IREZ
(W EEE A ERE ) ZHERRI - ROBTERERBN - RAOE
R EAE R AR BRI - WA EE R EF B m R MR -
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HWELC#S -
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-3

T8 Ul B 4 B8 $ R Y N R Andrew g (- 1,0008 ST HY ST UK %
alfz 422 G R BT 2008 0T - FN KR E A7 A 38 BRI F M 22 Fa) - (R A0 W (| parties
AT MEmAAR BLFEEHE —#EAEE -

HEEBEREIEREFEX L -

HMB R EBEMR R RE M ? AR E - F5HEAD

-62 - Monday, 17 September 2001



© 00 N O 0o~ W DN PP

W RN DNNNDNNDNNRNRNDRNDERRR B B B 2 B B
S © ® N 0o 0 A O NP O © 00 N O 0B W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(REHRHEEHIESR ) &
(2000 FRITEIBEDHEGIESR ) ZEF

B A Y [F] 25 P A 5T S (i D o (0 5 31 R N B IE I -

ZHE -

Okay » #5320 33k » Z i HR HME ? ¥R FE 31 325K 331F 1Y
e AR s B AR ENE? 2% 2 A B Chairman as sole member of Tribunal
0y 55 34 K 3515% -

HWELC#8 -

AR 340 B 7 HE A B partiesiEl 7 1 DL SUE B
—WE S EEBEANG 2 BEEOEZREER 2 B BT
U may” + B A DA 2 SR (B B K 0 - T AT R E (A R IE 7

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think, yes, there is room for discretion there. Ultimately, | think it is a question
of whether the judge, using his judicial experience in the nature of the dispute in question,
feelsthat he has the ability to, | think, really decide the fact matters on issuein relation to this.
If he feels that matters of industry input are necessary through the presence of two ordinary
members, he may well use his discretion to decline the party’s application for him to sit there
and hear that alone.

Z/E -

i

BELE
RAHY - $HE 2

B 2GS HRE 2 &

aup
=

&% X E/pool ] Ll =2

&

HMEEEREIERERELL -
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BAERXLEAEEZH  BRMAFGEHROLZHFGEE #HME - F
BEEAMARENFE  2EERERRBECRAR T EDEHE R
R - EE N MTE B IF AR - (HIE TR A Eugenetf 2 - 413
Rt RARER  LAEEEREEGRENF > WS HFEEEIFE L
HEHRRE B > BREER  EHLPEE AT IR R - ERAIRS
AT DAR PR SE B -

Deputy Chairman:

Mr Chairman, depending on who are going to be appointed to the panel. It may
well come to transpire that people would say, “Well, if thisis the sort of people on the pand, |
would rather it be heard by ajudge.” The pand is there supposed to assist the judge in case
there are factual matters, commercial matters, on which the judge might wish to be assisted.
The judge may say, “No. In this matter | need to be assisted”, and refuse but | think the
panel list will, to a certain extent, determine whether people wish their case to be heard by the

chairman on his own.

Z/E -

Okay - MR AKF XA HEMER - 5 2T am 350 - WRAKFKRE
[ RE - 1205 2 S 36 K 3Tk -

MARBHRZ2ER AR AEHA®REAELEEERREERH L
AT BIE Y

HMEEEREIERERELL -

fRATfE B HEHAB " HEREREE —RE S 5 B REE ?
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ZE -

B - AR 28 361 ... ...

HMEEEREIERERELL -

AR A EMMEZE e AEE - EAZHEEFESH - H
HmISHNEFEES HAT -

Z/E -

EEELXE

HMEEEREIERERELL -

FIZEEH £/ F L8 -

HWELC#S -

N - BEM AEEH -

HEEBEREIEREFEX L -

e ELXE -

Deputy Chairman:

Mr Chairman, may | make a point here? Clause 34 of Schedule 7 —thisisaso in

relation to the next clause — clause 211 of Part XI. Here we see by notice in writing served

on the Tribunal — I am not sure if we ought to say “a notice served on the tribunal’ or whether
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we usually serve a notice on the parties.  If we go later on to clause 211 then we will find all
sorts of — serving a notice on the Tribunal and then giving notice to the other side and then a
notice served to one of the parties and an application submitted and so on. So | do not know
if we should standardize the language when it refers to the Tribunal and we should say
something like, “submit to” or “file with” or something like that. This is merely a drafting

point for consideration. | will go moreinto it when we go to clause 211.
Chairman:
Okay.
HEEEREFEREFEX L :
# R “served on” - HI*XE" » HEZGRELIN - BXVIEETH

foR K R {R) R R E R o IR A R AR AN 53R K ST R A R R
HEFEER -

ERYEZEEREERFHKL -

EXVIER - B[ 6 ] 55 % ) 55 C2367 H #k 4 Bl 1A 24 52 2 HE 1Y — % 14 1§
B SR E ARG ERD - HAP R R (R E S
PR 0 AR EBFEHEAEMEE > NEHENEBME > EHESEHE
B ZERE WL o (BB BLIEME i 2 tH —THE IE % > DLA #F Chief Justicez]
SCHR A > BRI B X ZER R E -

EF-&
Okay » % 5 B 7 3% 3 119 7 B - 2 " 5 B noted - 76 7% 1% BF 52 166 ST %
GRS P E AR o B34 35 3602 37H - & AIA R M 2
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EIEE :

e I B 72 56 3T -

ZHE -

FHREBIBHRARAME ? WRRA » & ALEH F34E38FAY T X
RERFHE?

-

fr B - 2 AF 1148 5 G 56 XL /Y 210f5 I - 5 BE S 7 #Y Page 625 21015 -
R G2 IR A B AR S 28 B AR 58 L A Wk 2R A I - B2 5 /2 Page 6. Page 7 -

EIEE -

T B HEEEEN R - HIE 2
ZE:

2 - E 2 F 21114 —Applications for review of specified
decisions -
Deputy Chairman:

Mr Chairman, may | ask a question about usage? Under subclause (1) we have
“by notice in writing served on the Tribunal apply to the Tribunal.” | am not sure if usually

you say, “served on the Tribunal” or whether you say — you certainly do not serve something
on the court. You generaly file an application with the court. Then at subclause (2) we
have, “a notice served on the Tribuna” again here and then if we look at subclause (3)(a)(i),
we can see that notice in writing in respect of a decision to be served that a notice has been

served in accordance with such requirements. That seems to refer to a different kind of
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service. Then (ii), again you have, “notice in writing in respect of a decision has been served

on the person.” Sothisagain isadifferent service.

Then (b) on the next page, after the underlining, we see, “anotice in respect of the
decision has been given to the person in respect of whom it is made.” Then (4) we have
again, “where the Tribunal receives a notice served on it” and then, further down, “it shall, as
soon as reasonably practicable thereafter serve a copy of the notice on the relevant authority.”

So there are quite a number of linguistic potential confusions.

If we go two lines down into clause 212 then we see, “following the submission of
an application for review”, that seems to refer to the application under clause 211(1) so if here
we use “submit” then there we should not be using the words “served on.” Could | suggest

that there be some sort of streamlining and if there is a more traditional usage, that we follow

the traditional usage. It is purely amatter of language.

Z/E -

Yes HAH(E BUN &G BRAEE A 0 0 T o #5052 5 A 5 21205 58 (L) FU R
FH2)F - MRZ IR EHE - #5525 212k fypage 11512 -

L EY:

EE - B - HAMT R R G 2120 05 2

Z/E -

#2121 -

Deputy Chairman:
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Mr Chairman, on page 10, subclause (2)(a), that is, “Following the review of a
specified decision under subsection (1) the Tribunal may” — we seethat, “it may either
confirm, vary or set aside the decision and substitute.” | have a little difficulty with the
word “and” here because if the Tribunal confirms, then the Tribunal does not have to
substitute so | wonder whether this should be “or substitute” or something like,

“confirm, vary, set aside or substitute” , or something to that effect because “and

substitute” seemstolink “substitute” with  “confirm, vary, set aside.”

HMEEEREIEREREXL -

M & HAEWIE -

Z/E -

Yes: REWER -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, sorry. Can | go back to clause 211 because there was a comment in
one of the schedules supplied to us dealing with the time limits to submit an appeal and the
reply was that the time limit had been extended from 14 days to 21 days and the
Administration considered this was adequate. Can | just ask whether there is any provision
for the appeal tribunal to extend the time limit for the appeal ?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In short, no, thereisnot. | think the intention is basically to provide for regulatory
certainty so that after the passage of the appeal period, if no appea is, in fact, lodged, the

Commission can then go on to proceed to take its originally intended action. What will
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usually be the case is that through the process of natural justice that will be accorded to the
person, subject to the specified decision, they will already be well apprised of the grounds on
which the Commission deciding to make its decision well in advance of the 21-day appeal
period expiring and will, in fact, aready often made representations to the Commission,
whether oral or in writing. So both the Commission and the other party will be well aware of

the decision on the factual matters on the law relevant to the dispute.

In our experience, in making disciplinary decision, it is not a substantial hurdle for
somebody to prepare an appeal notice after having received the notice of the Commission’s
fina decison within the appea period and, in fact, the appeal notice usualy merely
summarizes already the person’s prior representations, modified slightly for any variations in
the Commission’sfinal decision. So | think it is abalancing of adequate notice to the parties

versus regulatory certainty for the Commission.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | would strongly urge, if possible, that there be a provision for
extension of time to be given for the following reasons. | think Eugene mentioned the
guestion of administrative certainty but my understanding is that there is no stay in relation to
the decision, anyway. Evenif thereis an appedl, it does not automatically provide for a stay
of the decision and, in any case, if the person is out of time in lodging an appeal, though there
Is administrative certainty in the sense that the decision has aready taken effect, it does not
affect certainty but the reason why | would urge for there to be a power to the Appeal
Tribunal to extend the time limit for the appeal is that, even if you consider 21 says, it is not
really aterribly long time. | mean, if you think of many other time limits for appeal — very
often you can have 6 weeks, for example, for a time limit for an appea so 21 days is not

necessarily long.

| take your point entirely that people will be told in writing of the decision and the

reasons for the decision but quite often people take time to consider because they may want,
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for example, legal advice and maybe it is the fault of the lawyer, not the fault of the client.
Sometimes they may have difficulty raising funds and that is very often a genuine difficulty,
that they need to raise funds and the lawyer may not be agreeable to giving advice before they

are given fundsto 21 days can actually pass very quickly.

You may have cases where there is real hardship and we are sometimes talking
about decisions which are quite serious in terms of repercussion because you can have very
hefty fines and if you purely give the power to the appeal tribunal to extend time for appeals
and they will exercise their discretion accordingly if the circumstances are realy harsh and
they think that it is unjust and it is not realy the poor party’s fault, then they should be
allowed to extend time. Wheress, if you do not provide for it at al, then however the hard
the circumstances, there simply would not be the power to extend time. So | think there is

really no harm in putting such a provision there.

ZHE -

WAAmEMT — B HREFCALEG GG —E > “thisisalso
consistent with the UK model” » BI 3£ [ 5] & provision » {5 2§ # & 1] extendEd
ANEEREM ERRRR -  RMHGHIFLFEERE THHEEMNE > BUFER
e R A R R B ET A A B Rk -

HEEBEREIEREFEX L -

Rt IE S — R RAEFRE - HRE T REERTEEN
B SRtbUEFHAN  KRMELXEHLDEHRER - H— #H
GAEFHRBRER » Fia T & FAGHAYBRML RS - 3 a0 3G
Y WEl - F - EFANGROERKHEWHEA  ARBEITLAFHER
R RPUAFEEEFE NGRS - 2 B R E (F H R E -

HEESEANERATH BN O A OB 5 ke w ARKEER
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RFRMTHMBETOAEASER -

Mr Eugene GOYNE , Associate Director, Enforcement, Securities and Futures

Commission:

As | say, | think it is really a question of policy, that is fairness to the individual
versus the sort of decision that the Commission has presumably made in the interests of the
wider community and investors. Where that balance is appropriate to strike is obviously a

matter for the chamber.

One final thing that 1 might make that you might wish to consider in relation to
these factors is that it has occurred in the past that as the present law and, indeed, the bill not
specify the content of a notice of appeal as an appeal has sometimes in the past - and certainly
this is not to be encouraged — but it has been merely a notice saying, “I object to the
Commission’s decision and | appeal”, and the actual grounds of that appeal are specified later
during the pre-hearing procedures. So it isin some instances in fact quite a simple matter of
somebody putting down on paper and serving on atribunal and the Commission a notice more
or less saying, “I object” and that is sufficient, in effect, as the secretary has pointed out, to
stay the Commission’s decision under the operation of the time for the taking of effective

decisions under Part X1 and, indeed, under the present law as well.

There may be cost consequences to that, obvioudly, if a vexatious appeal were made
but if the grounds of the appeal were specified later and, in fact, if the Commission had, in
effect, hardly spent any costs in defending that matter, particularly if there were no grounds
specified, those costs would be incredibly minor, | think.

Deputy Chairman:

Mr Chairman, with respect, that actualy is the strongest argument for allowing an
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extension of time where it is genuine because the alternative would be that you would make
an application for review as the only way of giving yourself time. When you have a notice
of application for review, there are certain consequences. For example, you have to start
appointing your panel, your chairman and so on. If what really needsis an extension of time,
then it may be cheaper to give him the extension of time rather than your making all the
preparations only to learn later that he is going to abandon his application. Would you think
that that is less expensive and less administratively uncertain, because you cannot prevent

people.

Mr Eugene GOYNE , Associate Director, Enforcement, Securities and Futures

Commission:

It isaquestion of balance, whatever you want to do. It can be considered.
HEERGEEREREX L

TR B AR Rl 25 BB B A R - IEZ0 WA SFCHY [F] 2
B RMHERMTFER SEMEYEE T mEE KM TEE
BN RHE H S B 7 AR S B R E B BT e

BCET M AT BRI 55 — B TR 7% - M RAEEEB LT - EERE # R
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2% B 1EE 5| EHE T EME -

Z/E -
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ZHE -

A B AE R G 56 2120k - M AR A B and” & [ 5 o B S
WHEILKRI12H » SUFRAMEE? AIRCEE -

Hon Albert HO Chun-yan:

Chairman, | would like to know whether subclause (4) concerning the standard of
proof would result in any change to the present law. As | understand it, the present legal
position is that the standard of proof required to support a conviction in a disciplinary
proceedings would vary in proportion to the gravity or severity of the offence so here you will
require that proof shall be on the balance of probabilities. Do you intend to bring about any
change at all?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

You are quite correct on your observations on the standard of proof in establishing a
disciplinary charge. The standard varies with the gravity of the allegation and it can move up
to acrimina standard but not quite. It isasort of distinction only a lawyer would make but
that is determined to be on the balance of probabilities, as | understand the case law and,
perhaps, if | get anything wrong our colleagues from the Department of Justice can correct me
but the balance of probabilities is not merely a fifty-fifty sort of probability. It isaquestion
of it varies - the balance of probabilities varies itself with the gravity of the allegation under
existing evidence case law, and it is not so much that the clause you have referred to is
intended to vary the standard of proof. It is, in fact, intended to clarify and enshrine that
standard of proof so even the balance of probabilities can reach up to a degree of probability
that is proportionate to the gravity of the allegation. So if the nature of the allegation is very
serious, for instance, indicating dishonesty then probability the sanction to be imposed will be
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very high.

The requirement of probabilities that will be required by the Tribunal will be one
approaching beyond all reasonable doubt framework. It sounds rather unusual but that is the
way the case law has been interpreted so the balance of probabilities is not fixed at a little bit
more than 50 or 51 per cent. It is any balance of probabilities and the requirement of proof

to discharge that balance of probability depends on the nature of the allegation.

Hon Albert HO Chun-yan:

If the intention is to adopt the same sentence as is adopted in the courts, then why
do you not use the same provision as in C2143; namely, you just adopt the same standard as

applicablein the law instead of introducing this new provision.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Perhaps one of our colleagues from the Department of Justice would like to
comment on that. That may be an option. Certainly the intention is not to vary from the
existing standard. | think the desire is really to avoid allegations that have been made in the
past. The standard in any disciplinary proceedings is a strict criminal standard and the
provision is seen as declaratory in that sense, that the standard of proof is not a strict criminal
standard, although it may approach that standard in some areas, athough — | mean,
obviously there are several means to achieve that drafting and if the Administration were
willing, on legal advice, to reconsider that, | do not see that that would be an objectionable

outcome.

HEEBEREIEREFEX L -

FEE > WRERINHET  FRNBEREREBEREEIY &
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P 55 214(3) R 1Y B4k U7 20 - 58 foe th 2 AR 5 K g 1 B S R I I R Y
Chairman:

Margaret.
Deputy Chairman:

| think clause 214 is specific to compare. There is awhole jurisprudence about the
burden of proof on contempt, which is specific to contempt proceedings so | think it is

probably prudent to put under (4) “subject to section 2143" so that the burden of proof of
2143 is not mixed up.

-77 - Monday, 17 September 2001



© 00 N O 0o B~ W N P

W NN NDNDNNNRNNDRNIERIERRR B B B B B
S © ® N o 0 B W N P O © 0 N O 0 & W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(REHRHEEHIESR ) &
(2000 FRITEIBEDHEGIESR ) ZEF

Hon Albert HO Chun-yan:

Maybe there is a little confusion here. My impression is that you should use the
same wordings — some of the wordings; namely, adopt the same standard of proof that the

court in first instance in the exercise of the same power in respect of disciplinary proceedings.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Perhaps | could clarify. In relation to civil proceedings, | do not mean to disagree
with anything Mr HO has said but perhaps | could clarify that within civil proceedings under
the common law's case law, the civil standard of proof is still held to apply, even if it is one
that approaches the criminal standard. It is not so much that it is no longer a civil standard
but what is evidence as required to discharge that civil standard has varied but it is still always
held to be the civil standard of proof. There is no derogation from that principle. It isjust
that a greater degree of evidence is required to satisfy the civil standard, but it is a question of
drafting as to perhaps the Chairman would agree.

HEEBEREIEREFEX L -

A PR AR Bl E T -

ERYEZEEREERFHKL -

B K5 E o A o - SR A0 W R O T e M —
ST B O R TS — T - IE AR R B R R 4 214(3)
156 2 5 1B 1/ contempt of courtiy « i (F# 1 7 4 Al af + 3% I FIF 58 A A 1
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T2 BRAEE - B A 2B A “balance of probabilities” iR -
IR ERERE -  BIFWGHE HHESERE 2 H0 A2 %M
“balance of probabilities" JFIR » kX BT EFEEE S5 AE5E

“balance of probabilities” ) & & & 50/5019 A] GE £ -

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Perhaps we can provide illustrations of the case law that is relevant and quotations
and if that were to satisfy you and, if not, we can alternatively explore alternative means of

drafting the section, if that is acceptable.
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HMEEEREIERERELL -

75 EugenefE H 5% % -

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Clause 221, subclause (2), paragraph C, “ The power to remit the matter in question
to the tribuna with the direction the Court of Appea considers appropriate, which may
include a direction to the tribunal to conduct the review and question afresh”, etcetera.
Basicaly, that power to remit the matter to the tribunal with any directions that the Court of
Appeal considers appropriate will include a power to direct the SFAT to exercise any of
powers available to it under clause 212 so, redlly, the decision is of referring it back to the
SFAT and then the SFAT can be directed by the Court of Appeal to exercise any of its powers

under clause 212; for instance, it can turn, vary or set aside the decision, etcetera.

Hon Audrey EU Yuet-mee, SC, JP:

Sorry. | do not quite understand why it is necessary to ask the Court of Appeal to

remit the matter back to the Tribunal with specific directions. Why cannot the Court of
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Appeal, instead of remitting it and directing the Tribunal to do it, just substitute that as its own

decision?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

You are quite right. That is one method of achieving that end. | think the
distinction was drawn because the Tribunal as a quasi judicial body exercising, in effect,
administrative powers of the Commission in place of the Commission, the court is a purely
judicial body and it was a sort of constitutional concern in relation to that as to the appropriate
role to be given to the court or the quasi judicial tribunal. But | do not think really what you
propose is a means of dealing with it and | do not think there is anything in law in Hong Kong

subject to anything in the basic law that would prevent what you propose.

Hon Audrey EU Yuet-mee, SC, JP:

It suggests, for example, that the Court of Appeal cannot direct the Monetary
Authority to do something but then it has to remit it back to the Tribunal which will then
direct the monetary authority to do something. | just wondered why it is necessary to take
those extra steps. | mean, if you tell me there are specific constitutional questions then

obviously we need to consider that.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

WEell, subject to there not being, | think it is realy more a question of how the
original body operated and its historical carry-over from that, | presume from some views as
to what was the, sort of, constitutional role for it. | am not saying that there is anything in
constitutional law that prevents the Court of Appeal from having those powers and what you

say could be adopted as a means of achieving that end, yes.
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Deputy Chairman:

Mr Chairman, | find this most astonishing. No doubt if the Court of Appeal thinks
the Tribunal was wrong on a matter of fact, the Court of Appeal would remit the matter to the
Tribunal but it is not necessarily the case so then —this, in effect, deprives the Court of Appeal
of a power to vary an order made by the Tribunal. So | really do not think it is necessary.
Since there is no objection to it, could we ask the Administration to reconsider clause 221(2)
to alow it to give the Court of Appeal the same power to confirm, vary or set aside, in effect,
or substitute, because you do not need that kind of procedure and you should not require these
unnecessary steps. | do not believe the Court of Appeal, where it questions a finding of fact
and thinks that there is something wrong with the procedure such that the right factual

findings were not made, would go ahead and make a factual finding on its own.

HMEEEREIERERELL -
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RS o ARG 2% b B E A TR HE T A A AT AR
o R ER A RS TR T AL EE TR T - EERMEE . R
i R R -

HABNE EREEEHEEAERETREE L EEHE - M EE
REBUT > LREEEFERLEAREEHEERERHEN - W EEREE
EREBAESHEMEDN HEROWEREE  EXEFH T Al LiFEER
W B RSB BNl e B A B B E AT o BB - BB AR AR A B’ R
A qiifliE ERRESREEL LR SRS EE LB E LR EEFHES
BRI Al R IAYERE » RIARET 2 IEMERY - N2 BRET » ik b
AR EEERET SR BT  EREFBEE LREHE - EREHR
FHEFIDLABE] - MEEEEREEE ANERAAKS - RWELEZE - &
ELEEDT - 12 B H R E R R 0 A A 58 R e B

Chairman:

Okay.

HMEEEREIERERELL -
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HMHEBRBFERL -

Z/E -

5 & 56 222 ——No stay of execution on appeal - & i/ 1% & [
7R AE o &AL #E R 5 223/ ——No other right of appeal 5% H [ & ?
MEBE - BERTREIDSHE221F 223N AR - ZHKRAEME -
& il i Division 4——MiscellaneousH & 224{5 ——Time when specified
decisions to take effect - % i %} fA Page 24 + 25f1264 7% A& [ & 2 Okay - FA
ok o

Mr KAU Kin-wah, Legal Adviser:

Mr Chairman, in respect of subclauses 224(2)(a) & (c)(iii), both those subclauses
permit a decison to take effect before the expiration of the right of appeal. | wonder
whether that would have any conflict because the withdrawal of an appeal or an indication of
not going on with an appeal does not seem to — | mean, legally, it does not seem to bind the
applicant and he can change his mind before the appeal or because he has obtained some new

evidence or some legal advice.

HEEBEREIEREFEX L -

BRI E N EE - 2SR E F ANHEE L (HA%R AR SR
ERHEE - S G AR E R R AR

WEBEELRBERBEEESLL -
F W FEE TN AT B AR AV IR R JE AT - 7R R A

R AG 52 EEF 2o & el BRr - HAMEH TEERER - EREE

-86 - Monday, 17 September 2001



© 00 N oo 0o~ W DN P

W NN NDNRNNNNDNNDNERR R B B B B B b
S © ® N o O B WO N P O © 0 N 0o o0 b W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(REHRHEEHIESR ) &
(2000 FRITEIBEDHEGIESR ) ZEF

MEER - EEFN T AR HMEAMAEERRE EAEMNEN LR P ...

HMEEEREIEREREXL -

fREy e S fe T 210 Ay K [H 2

WEBHELREBERHBEEELE -

A WAREHEY  BAEMAMRESTAESFRAFTESREN
WGME - MNEEES A EFE SR AE EEIR

HMEEEREIERERELL -

HARE A2 0E R - M o T8 R 1 Al 5 8 55 (6% K I A0 () B 7

=

I -

ERYEZEEREERFHKL -

RS R ERE - ERE X EEZET A R E E
REFR AR - WMAWEEBEERE ANREDHE EFHRHGEER > ARR
EEGEN - ERGBXLTCEFEEFATMEMERET N2 ZE
i A2 R B B RZ o 8 R B (AT BRF 2R R -

ZHE

25 2250 CL S #7 Bk - %275 /2 page 29%8 226{F —Rules by Chief
Justice - #£ — ik 6L TN IRE]F 8 SR AR - a0 R H M - & 07 % 558 227
B RAME? 5 R H 47 8 —RE R SN Y55 2248 2275 By H SUA -
MR Z AR A MHE - J A& 5w S Annex B iy &k /Y Schedule 7% - i 56 L
BRI ET Em 1 o & T M 57 &m Schedule 7 Part 2—— Specified Decisions - j5 /&
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—EYV A RENHERLE - 2% 2

HMEEEREIEREREXL -

EFEAE  EHNHEE EEER a7 EERAYRE LU 2 50 H
Ko DA EHREHEFRME -

ZHE -

& 1 H 7R IR & R R BT 88 s B 2

r u/['l

BRI EREFEX L -

MEHBHGTHAER - MBS HER T — Lo I H i
g o AN EE AT DM Bk B B SR E B ET E R M 3R - DAEH S #r o At DA
A AT EE M R E R RO EZ AT 7 -
FE

B F % Division 3 » f[lPage 2824 B N A IE 2
BB EREFEEZL -

Page 282 A KR EERME AN NEETMMBREBZREEME
HIG AT EER AR E » 1A B o e B9 B & iR S8 XV ER B MY B L B - 5T B -

{7 A0 2 B 8 ik B R RT R - B 6F & [F] 20 0 2 ] P B AR YR E IO AGE 43
[ e

ok

ZHE -
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Okay » I T - E E2atamkf 57 Part 209 XA « HERA
il #E » $2 05 (8 ] & am FT 2= 728 356
211(3)(b) of this Ordinance - Okay - 15 & 71 A & - #& Hr5FamsE 3
HHH SCA - Okay » BEEEXIEHET T # TIECRTE - T RKEMER
XIS - A5 B ST R f 9% = CB(1)1855/00-01(03) » 4 B 58 &6 1t ST A 1Y
S 2 17 15 & CB(1)1988/00-01(02) 9% < {4 -

Specified decisions referred to in section

I EY:
LR MR A
T

Okay - A5 ft MR AN - FABFEME R 5 - & & oo & & 56 X1
il 2 22815 -

GIE R -

L e

ZHE -

==
6H B

Deputy Chairman:

Mr Chairman, on the definition of “default” it says, “means the default to be

prescribed by rules made under clause 236.” Can we omit the words “to be” because by the

time this comes into effect hopefully the rules will be there.

ZHE -
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Okay - B A& ¥ - EW 2
HEERRGFEREREXL
WIRENE - B -
e
A 57 ¢ page 277 £k 1Y “ Unified Exchange Compensation Fund” » £

MNEREME?MERE 52 mE229% - RALRERM - Mz
& 75 B8 35 16 1) — 5E replacement sheet o

HMEEEREIERERELL -

TR HRB2220R B (D) k6277 > KRIEMAFEFH L EST
EERBENE AR R 2 KM ER"in connection with trading” J5 2 5 &7 i fy B
e WFEEEBR L MBE > iR TLFrg S REFRER R RE -

HEEEEGHEEREEZ XL -
2 £ o B E R Bk B R R A FAMHE HY - 20 2R A in connection
with trading” ;5 4 ¥ yafwa 5 B0 U - B0 > — 22 8B T U B (9 client
T RE 77 B A B A O H AR B AR A E’Jlmﬁ AW AR B “in connection with
trading” - $& M #Y [ 2 65 W EE B Py - fr DL (F B & 1E &
purpose clause of % /’“%HJ{EL@EP » kx4 B “in connection with trading”

& {ff term -
FE
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IFHY o FAHGE M2 B =58 MMOE R - 5k STy o SRt IR B E H
B HEFTE - £2& 2 5 am page 255 229 subclause (2) - & 7 H % H & 2 A
REEH - Hilpage 3052301 - ZALHRERME ?

BIEE -

EF &

HEERHHEASLET -
FXHEA

N S 5 U R - 55 230(1) (C) e A EE K+ o AR AL B 18 5
SHHE - FBEA LGRS  EERER S AR REERMAA

BRfArfe R FIEEBPANEE  BEFHSGHEER » “5KHE"

Y o BR W DR B V2 R R M A FER A DA fE RS -

akF

i

v
/

|
pLa
\1

HEBF R [E 7 2 - R EGEIL N 2 a0t - e IER & E
DHEUGHRHNPALZTE=% HFE_HELEERBERRRACAKRES
MEAFNERE - Bk B0 —H&IIFMER ? B - EBSEN
BRI A 2R el EBEREREL AREREEWIRER 2 7 R EESE
BENESHRBREFRELANERER ? R & BUF I [E E o7 & 5K 6e
R iE S - T AR A O — P IR BT E & -

HMEEEREIERERELL -

2l 7 I 7 Mr GREINERGH fi# F 54 18 35 M 2 P & iy -
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Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

In practice, if we had a right to recover securities — which we might well have
because we are subrogated to the client’s right who may have rights in securities — we would
ask that that be delivered by a liquidator to a broker appointed on our behalf and ask the
broker to act and deliver the proceeds to us which we would then put into the compensation
fund.

Hon Eric L1 Ka-cheung, JP:

Mr Chairman, | understand exactly what is the practice but | am just saying that —
although that probably was the law before, | think we are taking the opportunity to refine it
and actually make it better and clearer and | cannot understand why they are resisting to be
the work of the Commission. If that is the right, first of all, | would like to know, where is
the subrogation rights for the client being specified in the law, although | think it is always
normally taken for granted. Secondly, where is that sort of stock or any kind of asset in
kind > Where do they feature in the accounts of the compensation fund? It looks like the law
does not allow it to be kept so can it not be extended to make it even clearer? | would have

thought it was quite a simple thing to improve on the law.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Thank you. If your reference to subclause 230(1)(c), if | understand it, it is the

awkwardness of amounts when we might well have aright to security.

Hon Eric L1 Ka-cheung, JP:

In Chinese it is even clearer. It is just money (FTE#kIH). | think is very clear.
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Maybe there are some trandation differences but it is only money.

ZHE -

frEEeEEMEMEE 217

o NBEREERELALE-HAAFEE - &
%%&ﬁ@%ﬁﬁ%%? HAaEREE  2EREEHEL A FEAQR
JANFIIRBENEE  RAREFMEGNEEEE TE =4 —HEEE
”ﬁ& AR EEMEGNHELABEESWRE - SR XWE BT
BREEEEE AL ABEESZNRE  THREREEHEL A RAE
DEELEERE - mAER B EEEE - BEEREAE A EFH -

\S

%M@w

52
i g

fE g K %

HEEBEREIEREFEXL -

AT AT LLE B - 58 B & BORF 2K BRI B i ' I (B S 5 bR s B S 8
S B WA e PR OEL At fE S AU B -

W

Hon Eric L1 Ka-cheung, JP:

Itisreally trying to help.

Z/E -

25 231f6c——Money to be kept......

Deputy Chairman:
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Can | look at page 4, under subclause 2301(d), it says, “all amounts borrowed under

subsection (2)” - doesit really refer to subsection (2)(a) because if it also refers to subsection

(2)(b) then that does not seem to be a borrowed sum of money.

Miss AU King-chi, Deputy Secretary for Financial Services:

It should be subsection (2)(a).

Deputy Chairman:

Thank you.

Z/E -

¥ A 55 231f(cs——Money to be kept in account » Z(\VE R B HE ? 1

BB H - BE 23 5 23216 ——Accounts of Compensation Fund - #f A Page

6 7H18 » FAIH A ME

R B EE S5 W annual statement@ HE 2 A3 T EE 1Y » BfIE 2

HMEEEREIERERELL -

IR & 18 38 B 9 K & iy annual statementf

Z/E -

—r

Yes - {H SFC & |~ 8 % [ o7 & 2 %2 compensation fundfy annual

statementfy - & ME 2

HMEEEREIERERELL -
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Compensation fundijannual statement2 €& 7F & & FI| & ] -

Z/E -

H FN3E - subclause 232(9)th 5T B » I (B 2 <5 B A 75 it 5% 7 48 A A X
Al AR REERTE -

BB EREREEX L -

EE o W R AR EE R E 2 S JE 18 A2 17 ik & 8¢ Panel on Financial
Affairsg®E » WEFHHBTREBEY - ER BT LENEZHE  2@H R EMNE
1 o

ZHE -

EUFEeBEE LEN s TR RS - ZHMHEEE
B9 i A Ay 2

p={

FEHHA -

FERDED T - B & & e & panelfy -

ZHE

/

75 i 3= 2 N F f2 28 panel iy ...

FEHHA -

M B R AL G ENE AT L RMEE FRERS TG
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WARHEY o Fpanelfs BB - el DLIUE2 5 -

HMEEEREIEREREXL -

O s FE R 2 panel L 2T L ZEEMmE -

ZE -

HRERBIMRIEEESEHRME  BRGEV B RRELILEE
BERMEENERT  EWBERRELILEGHNERABE AL -

-3

Ean —HHE KEFEEER?
FxiF#E R

B R IR AL LR

-

EAILIEE 2l
FXiF#ER

° 1F

Q0 SR (B < B B 5 i SR IR A VLR g panel i B 2K RE B OR L I
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WHFETR R T o EEME R AR - AR A panel 12 22 F B B
F R RyroutineZZ gF - BEEEEZ N K -

HEEEREGREFREXL -
AL TEE - FAM AT AE S E 53 0A subclause 5 Sy SEE R i F 2 “the

Financial Secretary shall cause a copy of the financial statement to be laid

before the Legislative Council.”

Z/E -

\\\
=1
FA

¥ A Page 855233 - (MR- FEE r AR AME? EEKE N
Commissiondlt #f {17 - [f7 M 25 &K B B &) 5] &= L o » BP0E 2

HMEEEREIERERELL -

RAIHY -

Z/E -

EERBREN  ERZEN T - EAFER T &Y BF A Kt
BrEAEMEEEHKRE » 86 B BA R RI;dE ?

HMEEEREIERERELL -

Y e

Z/E -

FEREIZ - I 22 g Ak EELmEEaH
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BRE S FHRER R BE A RH M - 58 EBER Y EE A K

f& & & control public moneys:» MEETHNE ST N EBFHESIH -

HEEBEREIEREFEXL -

EE - BRL Bl@mb)RegtEZEglkENEHBRERE
HEAKEREEKRENES -

ZHE -

EHEAESWEHECOKEREZNT

HE
HE
oup

CEEENESN AR ERE - KA R

...... ETRBFNEE  FTLUE B« 40158 E A B 7 R
He e AT S 4 (R (AR - (AT (R 9035 £ % 4 Ryfiscal reservety — i
5 RT3 R BT AR -

Z/E -

Gt o HREMET - WA A ZEFR - HIER 2336 F] 5 &
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EEN  REMIEGEGENBEELENM B RERRZILEET - 2345
——Payments out of the Compensation Fund - #f A Page 10f111 » & B X H

i R 2

HMEEEREIERERELL -

LR B Page 11 - i [T BR o5 HE A ) 1 8 pi - 08 T R 22 L R (i
H G EHAERT - Hoo— ([ 3 5 2 55 (4) 5K - Bllsubclause (4) - 3% 3 38 ;U E
T I R 9RT R - BEARIT FFOETE 25T I - 3 Bl 18 3R 5 5 18 5 < 09 1 B3 5K
HER AR EE SRS EEAFBWHTERERT - HMERET
subclause (4)MH B - A% i FF OB 5T A 28 LAY 55K -

-3

b P 9FT BT AU /& — L@ E R R S - 215
HEEERREERBEEXL :

fifFOEEZETN  BERBRGEZUNERNFGEE  AIXSME
AR N EETHREZEMATMANZE - B2 WRIEFFNRZEMAE M
R H g | IEEFRE - BEEREHEFOH - 66 A5 A AT g HE &
AR - A EhER - R g E It M EE - N AE 8 Fr A SCH #4513
B o IFORTLERM7IGRETWHAERE N « E LB X maE MoK » &R
() FEE T 9RI K -
T

fir By o M1 [F] = deletes (4) 5K -

FEHHA -
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LR R WEERE T & Wl AR R B 10H K R
RE - WHEZESCHERS - HRE 2340 - Hoam ZHwE— 8/ HE -
BYETAIAE RG> FERIERTERVEAGRN > #EETE
SRR EZE N LR NGET — R R ENET ' T ER - 1T #E R
ST EREM -

% m

BIFEREBNRYE S ERADEZH - B odEH - G K
XHEREGAERERZ  WRAEFREETAZATEGHREN - B85 BUF
ERERERRMAT —4H  RAWHEMNZEEESD - TG EEE S
e -

# /A Summary of public comments and Administration’s response on
Part X138 805> &3 & 55 1Y » “For example, the High Court in the 1999 case
of CA Pacific (No 2) set out guidance on payment of liquidators’ fees and
expenses out of trust assets.” - ;5 {[& [H] /& iR 17 Ji£ setdy guidelinefs H: ik fi (R I 2
e 7 ] DLBOE 28 Hh B AR o

P N8 F » ARFE R G EORTE R A RE XA LB 75
BRENTF CEFETHEZERANEZATHWEMA GG - &K
A ED TV R i 8 A AT Byincidental cost s AR IEER BRG] 0 BE G 2]
DA E RS ARy - (B35 L% F IR High Courtiy A P Al 58 &= 7 N LB R -

&R AN 2 courtZE K liquidator Y 17 5+ & /Y T (F - 20 & court’s # (F
HOEEAR > MEEE AGREEEROA R ARTE - BEE R
liquidatorfI & ¢ A L CES N 2R A R E 2 A B liquidatorfl & % A £
EHFEE I LA o B g Bl T court2 &t HE A ] A B Y
BEHE? REENHBABGE B KA G FHEEEE -

ZHE -
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MAHER > #EwmaHA > ZERANFEZALOIHIEHE A
1y e

FEHEA -

NEH EF - FELOIHRREZMERE B LEFYIRNE -
WHERZGEI RO RENFIRZERZEENEN » A 72 HiE [
M mEALFEZERRELE -

HMEEEREIERERELL -

ol FF A Jerry fF H B

Chairman:

Jerry.

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Thank you very much. Yes. We do believe that subclause 234(1) is broad
enough to enable payment to be made. The response that we gave concerning CA Pacific
was effectively that in that liquidation and in the other one the liquidator said them relying on
the trust assets which the court said that they could use to cover their expenses so their
expenses are being fully paid so far — well, they hope they will be paid so far from those
sources, athough they have not pressed the compensation fund to pay expenses out of the
fund but clause 234 appears to be broad enough to allow that to happen and if the liquidator
had charges for doing calculations, we could, in fact, pay them under clause 234. It isjust

that so far, in practice, they have not asked to be paid separately by the comp fund but have
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relied on the general liquidation for their work.

Hon Eric L1 Ka-cheung, JP:

So it is not the Administration to evade any liabilities.

ZE -

T M 78 5 3 page 1258 23416k - Page 12355 & 43 /1 J& 1A Subclause(4) -
Fr LR EL T B - B2 % 02 5 a3 5F 23505 -

I EE -
Subclause (4) & £ 4 il B 2
FE

# o R IAE 5E {5 B2 Schedule 9 73 B i SR E 1R -

HMEEEREIERERELL -

...... BBTLFI73(% -

ZHE

B oo Fo M B2 & 5 i@ 28 235{6% ——Subrogation of the Commission to

rights, etc. of claimant on payment from compensation fund -

FEHHA -
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R FOHE BUR 2 gk 58 235(1) (a) F (1) (b) ik 7Y 7 HR 7 HH i iE 5T -
Not being alawyer - 3 A] 43 55 EUF BB A BB ET QR 2 AR AR E -

HEEBEREIEREFEXL -

LR R mERM - EHERTHRE L EEEH M2

Z<HY R BE F) PR A 5E o ok 1 B 5 A SR GE 2K B o BUET 3K Jerry iR BB R X

fEBRT R 3 5] -

Z/E -

B FiEFEE - on page 12 - you have got a note.

Deputy Chairman:

Page 12 note 3.

ﬁm
il

rEH

Rk % 5% E B B I B AR T 49 0 BT DL R B2 B I B BT
ft 25 5 BT B 58 #09 F FEL - 17 1% @ CB(1)2008/00-01(01) 8 S ¢ Fi s — i 3 B
%o MEBREEEEL AWRENARSE - REGEERHBE B E
G -

HEEBEREIEREFEX L -

DRk e - MEHAERIEAESEAEBIX T - A B RO E A
T - FRHEREZHEGEMERR  TEEEREWH -

FEHHA -
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AP REFREZ2HEEERE - JA LR K ARH -

HEEBEREIEREFEXL -

st Jas Jerry @ B M 5 [ E I MR 2B 235 R R 2 B EE -

FEHHA

NHEEEXY  NEERHEWH -

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

In subclause 235(1)(a), the language there is to reflect the court's decision in
Forelux that the rights of the SFC and the claimant are so-called “proportional”  and there
are examples there with different amounts of money and the one the court gave, for example,
was that if the claimant has a loss of $500,000, if paid $150,000 from the compensation fund
the claimant still has aloss of $350,000 so if there is a distribution available in the liquidation,
it would be shared 70 per cent by the claimant and 30 per cent by the SFC reflecting the
mathematics of the claimant still having $350,000 loss out of the total of $500,000.

So that reflects the Forelux decision and, indeed, | believe the court said in Forelux
there was some precedences for that in the marine insurance arrangements. | believe, but
the current law in the Securities Ordinance has two prongs to it and the second prong says that
the claimant shall have no rights in the insolvency to get anything from the assets of the
defaulting broker until the SFC has been paid in full so that effectively gave the SFC priority

over the claimant contrasted with trust properties.

So we have now decided that the best way to go is to have the rights be
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proportiona in both cases and follow Forelux for all purposes so the combination of A and B
is to achieve that result but in each case it would be proportional, whether it is trust property

or the assets of the broker in terms of general creditors.

ZHE -

HAH (5 P om B2 4% e 1 Bl F 72 il 5E R R SCRY FHR P (E 92 5T - 2 7 iR
WA JerryFr R RERYTE L — B¢ - A M Ay R RE - (HE B E R CHI RS
HAE A ECE 7€ G R R SCRE 75 KR H A il B B 8 R - 3REE R E T o0 #R
HEe -
HEEBEREIEREFEXL -

B 7 55 2 i B 1R 2 B BUA Y 28 11C/015% SR IE -

HAR(E FI H A 3 SR - (ERE 2 S 2T AR B AV B T 75 AE S W H
T%%ﬂ%%%o&m%é%ﬁ@%%é°

Z/E -

BEICAE -

KAU Kin-wah, Legal Adviser:
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Mr Chairman, | think the Forelux case has aso determined that the rights

subrogated by the Commission would rank pari passu with the balance of the claim of the

clamant. | am not sure if that part has been reflected in here and | am not sure whether it is

appropriate because | would personally consider it an innovation.

Because that practicaly

creates an additional creditor which has the same rank as the clamant, which is not in the

compensation fund. Because subrogation actually puts you in the same position as the

claimant but here the court has ruled that the subrogated creditor would stand alone, side by

side with the claimant for the balance. So they would be entitled to be paid pro rata on

ranking the same which | would say is an innovation.

HMEEEREIERERELL -

SEEEREEENEEESFENRR  2EHREZEREFEHNR
= WMEEE%R > BREHEHXZFEBOR EATEZ#ERE - fTDIEMS X

MEENRELLERIESCETH - e AR EEFY -

ZHE -

P2 75 72 A A 2B 23615 o 1WA ] RE IS 2

WEBHELEBERHEZELE -

2 IR o Ty S MRS B

Z/E -

EHRAEMT?

WEBHELEBERHEZELE -
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/

AR BT 14 12 A5 (1] JE - A5 B B9 P 55 ¥ 155 BE 5 7£ 58 1ok e S B2 3R H

e o

GIEE -

L OB MR R R SRR 13H 5 (D)

[

NEX B L4EE R

ERERETEMEELR? HEUHER W ERCKERE T H WA EEHK

w’oe

HEEBEREIEREFEXL -

I

MRATE - WATLLGE E A5 (E R &5

L EY:

------ M A A AR R PR T R AE - RS
RE AE foR R SCHRE - B LUK R SCE S E AR (A H AR -

KAU Kin-wah, Legal Adviser :

Yes.

HMEEEREIERERELL -

FHO)FEZEITFEFERESR - 21 2

L TEY:

ERETFEEERT -
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FE

Okay - #f A 252361k - R E R EGME 2
FXHHA -

T B R 235R1236fk 2B R - TMEE KRS KB RLGE
KREHHERRIESL » IR E B FHE HIHET — L5 - I HfEEE 9
it —{E note- & I A ¥ 2 IR} [t WF 9T 3& W {5k AH B 7Y Bk SCRE & S BRI 4 Py $8 H Y
BB 7 IAHDE 1E B Lk examplesth {7 & LR o {H T TR B — L IRF i GE T
7% Al PAIE 2
FE

Okay - #%3& /2 =7 &m Page 147 2361k -

EEY A&

5 15H 5 236(2)(a)f - Bl“...which is to be or may be prescribed by
rules made under this section” #1“to be” 5 “may be” i ZHE /R E N EEH R - 3F
ft 7% 3E & drafting J7 1@ /Y [ & -

ZHE -

Okay - ¥ffipage 16 » £ EFREME? ZHIFHEE -

HR 23208 5 2(1) 50 - G TR G 2 L 5ER - B SFCH 17 il 5] SFC
ERERRTERA . 26 &FME - BS DB B ARG ILE
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LLHI AW 2 7£ Paper No. 11A/01 - HI RS 3 i f 2 (7 4 i Y summary s - B
16 [B] 2 A G A& B 2] - 58 I 0k B B B s A o TG BT UM 2 FE S B Y
Financial Services and Markets Act - {H %t [ #Y Financial Services and Markets
ActEil ¥ 9 B I A L AN [E o T E A Financial Services Authority /2 # & 1R %
rule-making powery » {H & ¥ 19 35 B & Al U AE R A 05 | B G 5T 32 A HIT Y HE
J1 - EREE g EKRHTmake rulefy i —J5H - HA > BEEE AT ELRE
HI 5T 58 2L 8 A B /F Hi consultation -

BEE AN KA WH G - Administration’s responsert & B & 43

W EESITHEE] ... ... and also usual legislative checks and balances” - & 7 % &

fig - FCR LA AEE 7 | E% H H: AT 8 “ checks and balances” g ? 58 & 73 /2
SEEILEEFERE T HEFMERTREENm - A 2E R — ik
fE . EENT LRGN K ET L E A - DIE R G Ie 2 B E - M
[ 5% /& N RE B ik 58 Lrulesiy
FXiFEFEE

AL RENE 2 HP B B R L S G S GETEREE ©
Deputy Chairman:

A DAEEEERY » | understand this to be subsidiary legidation.

Hon Eric L1 Ka-cheung, JP:

Yes, they are subsidiary legislation.

Z/E -

Yes. We have to scrutinize...
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BERNMAFERBGRE - EER - R REEHEAEERRE
Z gk - Bl £ page 173 o A BY 6 2 ET B » “In making any rules under
subsection(1)(a)...” » M & (1)#FX ] BH » “The Chief Executive in Council may
make rules for the following matters...” - ¥ AJE5 a0 » BFHIE] 8 LG X2 B
HOWFE - HEEBREEHWEERZ  BRAOFMERE %M IELHE
{EHYTE TN - "] 4 compensation fundi 15 & 7 » 55 78 52 3R [F] B #00 AE
me -

HEEBEREIEREFEXL -

25 (4) 3R A B Rk B 1E 3R Ry 19 G Rk L TT B AT & H1RT Y o B R R
FMFR - FyiE 2808 12 (h5s 1 - (S (e 28 4 AT AT s ARUORD 5 45 B 38 IR T
EH s » BalLl@ 2k - HRFEER > EREEEZeR - RESR
BT ETHEERBOEEREA - AREREEZHHHE > KMFR
e S HAERR - WMAESEHEERBFEA] - 35 Z 0 DU EZR
B E B R O AGRSCZ A - AN A AL e 22— S > BhiA %
R REHUMER - AP —HEGRETSEFER —EHEH  BLHBEEEEN
B EETHOHZEN - ArAHIET 5 ()30 H A - 52 838 3 AT E &
Ko RPEEESNECENEEZRHEENY -

EY -

F fA S8 ([ clausez] & “so far as practicable” iy iR » F 2t A » {035
EHE - FAIDLEB R A= TR B 1E W A practicable - AT DL B 5 22 5 B
EEsREEES - AR > 38 MK R T — I8 “escape clause” » ¥ I ?

HEEBEREIEREFEX L -

MBEHRERBENF FREESCRAERHNE(FHIEE  EE
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GHEAEFELREEESMIINEE  BUTF T TREFEMFERERA » HEH
O L HE - BEAE#EAEEEEN - M TR HE A R IE 5t
gl Pk . Fi DA 2 4% ] “as far as practicable” B IR o M A2 7 I H R
AETHHME -
T

Okay » fiffR{“FE & -

WELC#S -

T BERHIERT » HHE NGRS RE N - 7L
i EaF - RGN A SE@EER 2 RE - EWERETHE 2

HEEHBRRRERE %L :
5 iy Blue Bl 1477 3T 913 17 P 60 + (45 i 4 b 0 B 3 o 96
BEE] R A b RO - R TR 5 Y
SEET LENEREEFRETEE S T LS £ 3 R e Tt
L -
M@ A -
BXIE 7
HEEHBRRRERE %L

#
N o

ZHE -
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Bl A g ie - #F — @A AEFNIRIE T - (HBUF R [E E

HMEEEREIERERELL -

o MEREGEFEE.....

ZHE -

{7 55 B G 50 DL T R Py - (F o 4 B0 2L AT 3 appeal 1) decisions]iil A
A BB =2 - BP0 2

HMEEEREIERERELL -

#
N o

Okay - $IAH17E « & (W B RHIRE 2 B RE - EHS0H
- 3 (A 5 B 4 1 R SO -

ot
it

HWELC#8 -

ERFE - WA SEE AR LaF Ay E - GBS 5] LA AR T2 2 5
236(1)fok Fir AL PR B ¥ 2

Z/E -
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HWELC#8 -

AP AR 95 55 K A ] 3L W AR 2 5 RT DL ERRWE 2

HMEEEREIERERELL -

18 {8 i R 12 58 XA p B -

WELC#S -

FHXIER 2 R EE ... ..

T

H AT A & FmE T e
HWELC#S -

HRNE B 5 P A2 AL AL pE P E (E R e Y
-3

A ETH — @ 515% 36 IR e B A B S -
HWELC#S -

Okay - & HJo # B & B S - RIEHK -
T
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Okay - {7 ] # B 17 1% % CB(1)1855/00-01(01) 5% 3 #f: - Page 28 H —
i 22 (5 /9 %1 = - % UE 2 77 3% € CB(1)1855/00-01(01)%E 57 {4: page 28 Division 3
——Specified decisions made by the Commission or a recognized investor
compensation company F{E 5 £ 222 HE - HKEEKFMAANE - HENA
Ntk - B BRI appealable ] -

HMEEEREIERERELL -

%

5340 AT IR B AE 28 X VAR 45 AT &0 70 89 B sk thoin AR 5 B Bl 1 & fE {2

,l]ﬂ

\

RIE

Chairman:

“Relevant authority” ?

HMEEEREIERERELL -

HoERRTIMARTREREBENRE -

HWELC#8 -

%

Wit

HEREEFIRFIAZEIGRS -3
o] 19 2 i R SCAE R 28 2

B T TSR A -

i
H

HMEEEREIERERELL -

AT 73 - St R K ER B H —EH T -

HWELC#8 -
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HAE - TR I AT B8 58 aE H o WU RS Em 0 (H 3RCE 2 R B S R R
7

HMEEEREIERERELL -

{140 4 25 209{5 5 A 40 (7] 51 7€ B B R By “relevant authority” (Y & 2%
o WMEEERXFF2ZENE (CQEMA R REFHELA" -

WELC#S -

FEA ANt -

HMEEEREIERERELL -

AR A7 EFA R E G| - AR 3H 5 (c)E f R E R it i A

"R REAERELAE o ML EBRRE o AT A LB A9 Bt A R E A

RIE

HWELC#8 -

Okay - HlI A Bd A 5k SCAEE B 97 2

HMEEEREIERERELL -

#
[ o

Z/E -

Okay » £ 75 /& a¥ am o5 XTI 09 o SCA » 30 55 22815 - & (2 H 1= 5 [
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RE 2 MR HE - FH2290G 1 BE" W F IR E & B M BR - 28 230(1) (c) ik A Bl “ 5K
" IR OB ET » $R 231 232+ 233 234~ 235K 2361% » & i HZ
FRE? ZHHHE -

FRHEAE

EFE o AlE

o
S

T

e R W A (R E A RETT - HIE 2
FXFEZER -

AN HE 2360 » W EFFEEDE LT EE

E
O - ARk EEGRAESEBHEN - KA HE
J3 i St FE R A -

ok BT 75 B9 R AILE AN 2 I &
el = ZNE= & 7R E R

il

HEEBEREIEREFEX L -

T FH (5 P Al g R R R BR L TR B ok for 1) B R 2 E A B R AL
B “rules” Y 7R - (2 5 MY & = 61 -

FXiFE#ER -

...... th 72 I &8 i B s 2

HEEBEREIEREFEX L -

SR - A0 FAE S SR B 20 5 T M B o B i AR T 4
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58 AL B O - TR - UL R - RPTRIN T — (B
UL AT v o A S R B A - B O AR O 0

FEHHA -

B E i = 82 imply By - i A8 52 PA— (5% (5 SCBH B 98 H 2k |y 2

ﬁi‘lfﬁ

HESFEEAEREL T :
A0 5 T TS 2 O 1 (R R A - R TR T i
HEMET - ARG B A A B O RV o 2 L
W8 W B i 1 <
FEHHA
Okay » % 32 7 A< Hizic » AT #E FemissT 75 (8 g B 0 -

HMEEEREIERERELL -

H M E R R s TR A RT - MR - AR AT A A B
A2 - FEEREEY -

HWELC#8 -

Okay -

ZHE -

BE M E Em Mt £ 9y 3 s A o Schedule 9——Part X1l of this

Ordinance (Investor compensation)J 5 711§ - SE G S G L E B k(g -
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KRBT T2MR - FUFRAEME? EEE -

WEBHELEBERHEZELE -

LR HREXIE » AR — B - BXIE LR AW - &
R — (B P R s A N R E RS EH SIS E & -

ZHE -

<
N

BEE S - KAk G SAENBEGITETH 2

Deputy Chairman:

No.
ZE

N2 ?
HMEEEGREREREX L :

BUET P Rs = B B L E H R R o
HEEHEGHEEREERZ XL -

FE L RME R RN G E (5 E - ﬁﬁﬁﬂjlﬁl%buk%BOA
ey clause » DIVE R R I A BB B L E IS (B 5 E a9 E - HE M A R
Eﬁﬁﬁ%%ﬁﬁ’ﬁ%ﬁﬁhﬁﬁﬁ%@:Smmﬂomsmmme
Commission shall be responsible for the management or administration of the

compensation fund including the termination of a claim for compensation.” -
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ZHE -

18 fH {5k =2 i A 26 23016 B WE (E 8 o 2

HMEEHEGOEREERZ XL :

26 230A M -

Chairman:

FE A A 2

HMEEEREIERERELL -

e R 0 R EY

HEEHERGOEREER XL :

VAR INE LR > FAMFE H CSAR B ARBEMN A R H Y -

Chairman:

Okay.

L EY:

EE - FE DU 5 234(1) Bk - B A BR S SO Ry SR SS9 H A BT HY

“Subject to this part, there shall from time to time be paid out of the

compensation fund as required and in such order as the Commission may
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determine one or more of the following amounts...” - Then if you turn the page,

you go to subsection 2(a), there mentioned: “the payment of the amounts which

the Commission considers to be necessary to meet any claims...” Sorry, at

page 10, paragraph (e), “the amounts of claims for compensation, costs...”.

Does that not deal with the amount of compensation paid?

Mr KAU Kin-wah, Legal Adviser:

Chairman, it isthe order of payment and not the actual amount.

Chairman:

In such order ......

Deputy Chairman:

“Asrequired and in such order”, so there is the requirement of payment.

HEEBEREIEREFEX L -

AN EEBEMEHAE » HMFTENA - ERERXEHEBERE -

ZHE -

BARBGHEZESTEHFELS > AEETE -

HMEEEREIERERELL -

|

e

HoWMUEREERFEOER/REMA—EHEX - B8

I

LR
i -
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ZHE -

iRy - BERZEER - IR E EEMS — DR

HMEEEREIERERELL -

#
N o

Z/E -

Okay - {4 #8 =7 & A B S {1 1Y page 2fff & 928 72{F I -

rEH

E R T2 G Bk Ve E (B RS IR T H MBI g S
K17 535N - 1 B A T SR AR BT RE 7 R BRI DABCR R R 3R
o TS T B 1 0 2

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:

Thank you, a couple of observations on that. In the transition from the old
arrangements to the new, there will be a day after which claims will be made under the new
arrangements and before which on the old arrangements. Given that we have then been
paying $150,000 per claimant under the old arrangements and that is what the new
arrangements will provide for, there should not be a lot of difference in that regard. Whether
you proceed under the new or old ones and there should not be any short time period affecting

you in that regard.

-121 - Monday, 17 September 2001



© 00 N oo 0o b~ W N P

W NN NDNNDNNNDNDNER R R B 2 B 2
S © ® N © 0 B W N P O © 0 N o 00 b W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(REHRHEEHIESR ) &
(2000 FRITEIBEDHEGIESR ) ZEF

Another comment is that we have a provison contemplated for the rules that
follows the existing law that claims should normally be made within 3 months after anotice is
published calling for claims against a fund in respect to a particular broker. If no notice is
published, that you would be expected to file a claim within 6 months of the date you
discovered the default and, moreover, another rule that the ICCSFC could, in fact, accept late
clamsif they thought it was equitable to do so. So that might help answer the question. |

am not sure whether you were focusing on additional things.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, my question relates to the claims really against the old fund because
what this section provides for isreally transitional provisions because the old fund is going to
be taken over by the new fund so this provides that there will be what is called “a default
notice’. That is, if the default occurs before the appointed date, then your claim must be
made to the old fund.  You cannot make it to the new fund because | think just now you said
that it did not really matter because it is the same amount, $150,000, so you can either make it
to the new fund or the old fund. | do not think that is right because, if | read the provision
correctly, and, of course, | can be wrong on that — there is a dividing line because there is
going to be an appointed day so if the default occurs before the appointed day, then your
clamisredly to the old fund. You cannot say, “Well, it is the same amount and | make it to
the new fund.” So my question is really in relation to the claims based on defaults that
occurred before the appointed day.

Now, section 72(3) of Schedule 9 says that there is going to be a notice specifying a
date not being earlier than 3 months after the publication of the notice on or which - before a
claim for compensation from the old fund may be made by any person so does that mean you

are going to have a cut-off date?

Then in subsection (4) of Schedule 9 you give two alternatives, (a) and (b). Now,

(b) says that if no notice has been published within 6 months after you became aware, but if
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you were going to publish a notice of a default, my question is, what if somebody does not
know about this, does not realize that he has a claim and then he then later on discovers that
he has a claim, is he going to be out of time because of these transitional provisions and is this

going to cause some injustice?

| am just asking whether adequate provisions have been made to cover for people
who should have made a claim to the old fund but did not realize at the time and suddenly he
is out of time for the 3 months whereas, in fact, in the old days, you actualy give him 6
months after the discovery of the default. Is this going to be somehow reduced because of

these provisions?
HEEEREFEREFEX L :

WEF M A REO)KE G S TS LG EI A REER D
EEFERALEHHGE  -REBRBNEE  REBERZ S - 3G K
fEIE s MRLZGHMEEEHRET  FTEEMEERER -

EE

Okay » %% {if ¥f Page 5H {8 A M@ ? # & 2 &l 5w Page 67 [ Futures
Exchange Compensation Fundf? 28 735 -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, the comment | made earlier applies to al these following parts.

ZHE -

Yes: AHEHNBE —% - SMULHRFBTIHRMEST > SNI9OH MY

Hix H HE 7 Page 98y % (6)7 /R A tHEI R &E - 2 0E 2 Okay » AR R A M
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Deposit Scheme - ¥R 512+ 13~ 14NISH G B 74K - L EFRE
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HMEEEREIERERELL -
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ZHE -
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Ko ZAHNREL 2N3EEREHE?MRKRE > BEERRIPLZHEE
HEMBEE36%  SMHHANRBSMOEFRAGME Y WRIRE - #iE a6
SwtE wEtE c HRNBTHNETAME  SUAREHE? MRERE - S5
MR8~ OMII0OE B A M ?» ARG E - F M 68 K& &% 7] DLiG E (&1
HIE ER T o B A

WEBHELEBERHEZELE -

L X - HE REIE B AR E 3N 2 B 8 EE B DRI R 9F
W - gE MR ERESE T BEEEI 2 REGRREEGEE
NFIRHEE - TR AEF R HREAEHFRELAFRFEEHEZRAN
AE - HETHNIE LS E A S B4 RCLEMRIE - RITHHESD T =
BEREFHUMMERFFEOAT - MR EMERRE ST EFLEAE -

i

Z/E -

BT B B H R 2 7S 0 58 B & Bk Ry 5 8% 37 1Y compensation fundiy &
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HMEEEREIEREREXL -

FMEEREIIREERELAFNEN - WA EEFHME  BiEK
AEHEBEELA RS EMRSE - BRI A A RENOME HEZ2HERESII
AT AL Pk MR G AR LN EREERELA T EH - ARG EE T
EAEmREEHELA  HERMEEZEAZREIgHEAEARERL
AHENVMEBEEE TELHEERA R KEHE - ARNVANBERS NTERE
Rfa] IL o 38 ] 8wt AR B W A P 42 F A I B L B T FE o (HIEATES Em S
A B[R] R R XD A B R T 10 T AE 5 | T R T - M3 Y
fE w2 S XI55 23215 - BIE R X F SR TH el iy — & £ T(EA A
B BB 2320 5 (A MT(9) 3K » E AR - R AR AR N A (1) 50 - M2 5 B
FEBEERESOYERRERLILESY » B232605 (L) AT TEH A A]
W  RELEEIEMNTEELE LEEBRGHMAAN -

ZHE -

{H Tk {1 75 &5 5t compensation fundiy Z= (F: <5 il 5T 6 S8 2 Bk 42 AT /19 4H
ik A2t B SO E 1Y - 72 1 B 7 B 5E (i compensation fund iy 22 15 il 5T AL A
AL TE W 2

HMEEEREIERERELL -

S0 i3 /7 - SFF R A M Gerald GREINERSE 7 313 14 5 5 + [
REWIEBPIERN - MHFRCOAAEEE S ANENRERRBRE
B -

Mr Gerald D GREINER, Senior Director, Supervision of Markets, Securities and Futures

Commission:
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Thank you. In large part, the arrangements for the ICC are similar to stock
exchanges and clearing houses and the regulation applies to them. There are some major
differences but those provide that rules and constitutions of those bodies need to be approved
by the SFC so, historically, there had not been statutory requirements governing who was on
the board or who had to be on the board until we got the merger ordinance which does, in fact,
set some requirements for HKEX as a holding company but not for subsidiary exchanges and

clearing houses.
We have said in the consultation paper that we would expect the ICC’s governing
body to have representatives of the SFC and the exchange, the broking community and a very

significant public interest element. By thinking so far as that would be in the ICC's
constitution and it would be approved by the SFC.

HMEEEREIERERELL -

FRZFHEBEREETHEGEAFNREMAMN FREE LS ANE

HROMA > R EEEMANETNH - BEERNBCRE T BEN - M

55 N A2 3 SO R R RR RS A R 2R B B A E ol S Y -
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ZHE -
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