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WEKMETmEE237 0 Interpretation of Part X111 » HREERFH
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238 - BRI E T E AL RE A - MHEHM IR A -

HmE - B M 4 A ZE 238{% [ Interest in securities (insider
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BN 7 FH)MEAEEE T with reference to (1) - HRE R & EER ?

HEERGFEREREXL
WEEE R GOy FEEF e -
Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:
| think when you look at the definition of “relevant information” it has to be
information specific to a corporation, but that is not generally applicable because it causes a
material effect on the price of the share. The only time it would affect the Executive Council
and Legidative Council would be on the occasions that you might obtain price-sensitive
information which is not in the public domain. Once information is in the public domain it
would not be relevant information.
Chairman:

Okay. Oncetheinformation isin the public domain it would not be - -

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:
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It would not be considered relevant information.

Deputy Chairman:

You can have a closed-door meeting when you ask certain parties to give an

account of why they did certain things.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Again, if you were given information that was specific information about the
corporation which was not aready in the public domain, it could in fact be considered
relevant information, but the effect of relevant information is the effect that once it became
public information, what the effect would be on the market. If it did not have any market
effect, then it would not fall within the definition of relevant information.  So there could
be a situation that you would be given specific information, and if that were not in the public

domain, then you would become a connected person as far as this definition is concerned.

As | think Mr SIN has pointed out, there might have been in the way distant past a
few instances where this could have happened, where you had a closed-door session about a
specific market incident, and you could be given information that was not available to the
public. Again, that could be considered relevant information, because if it became available
to the public and had a material effect on the price of the share, that would fall within the
definition.

So that would be the extreme instance, | think, where it could in fact fall into this
category. It would in fact, as you pointed out, | think personally be an extremely rare

occasion.

Deputy Chairman:
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| think it isright that if you receive sensitive information - -

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

That you will be caught.

Chairman:

So actualy | am just considering myself. For example, | am a member of the
Hong Kong Housing Authority or The Hong Kong Mortgage Corporations Limited, etc. Itis
difficult sometimes to differentiate between what information is - - | am not complaining
about it. | understand that we should be bound, you know, but it is quite difficult for us to

differentiate sometimes.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| appreciate that. | think that if you were a member of any body — I think that is
covered by subclause 240(2)(c) —then | think any person sitting in a position of responsibility
always has to bear in mind that they do come into possession of what could be price-sensitive
information. Now, the price-sensitive information hasto be looked at in context. If you are
sitting, say, on The Hong Kong Mortgage Corporation Limited, it is not related to a listed
corporation. Then it would not affect you. But if it was in fact something relating to a
listed corporation that was not in the public domain, | think there is an obligation on each
member of that body to remind themselves that they have got this price-sensitive information

and they have to be very careful in how they deal with it.

It is a matter of keeping information confidential and not using that privileged

position to act on that information when it is specific to a corporation.
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Chairman:

How about a situation whereby a member of a board which he sits on and that the

board decides on matters which affect other stocks. It does not belong to listed corporations.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

If you are making a decision of a public body which affects the market as a whole —
and | can be corrected if | am wrong on this — the definition of “relative information” tends to
be specific to a corporation. So if you are making a decision that affects the market as a
whole, | think arguably that would not be covered by “relevant information”, so you would
not be caught. Again, having said that, my personal view again — and | hope this is not
offensiveif | say it —isthat if you are sitting on a public body and you do have information,
whether it falls in the definition of insider dealing or relevant information in this ordinance, or
otherwise, public officers do have a responsibility to take care on how they use that
information, and not use it to their benefits. | think whichever way you look at it, there has

to be caution on the part of peoplein that position.

Deputy Chairman:

Mr Chairman, of course LegCo knows nothing, but supposing you are a member of
the Executive Council and you have just made a decision which would affect the prices of
shares in a number of companies. Then | suppose you are duty-bound to make sure that you
do not benefit from such information. You have just made the decision, but whether
someone else made the decision or you made the decision, | think it is the same. In such

circumstances | think it is very necessary to take advice, when in doubt.

Chairman:

Yes. The most genuine advice is somebody trading.  Audrey?
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Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Chairman. Mr Chairman, on clause 240 | understand that according to
the chart we are provided it is intended that there will be some amendment eventualy to this

section, to provide an extradefence.  Isthat right? | am looking at your paper 12A.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The defence is actually in an amendment to clause 262 and the equivalent offence
in Part XIV. The concern expressed by brokers and others | think is that as they are
exchange participants and executing transactions on behalf of clients, have knowledge of a
client’s dealing activities, if it were to have a material effect on the price of a share, for
instance, and a large substantial shareholder was reducing or increasing their stake in that

listed corporation, that might affect market sentiments in relation to that corporation.

The brokers themselves would have information as to those trading activities in
advance of the genera public, because that would be executing that transaction on behalf of
their clients. The proposal is for a defence based on a UK defence where a person who is
acting with knowledge of their own trading activities or intentions, or anybody executing or
facilitating that transaction on their behalf should not be prohibited from trading in those

circumstances.

So it would not appear in clause 240, but it is to cope with the operation of clause
240 which automatically deems exchange participants and their staff and directors to be
connected personsin a privileged capacity.

Miss AU King-chi, Deputy Secretary for Financial Services:
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We will answer that point in greater detail when we reach page 63, footnote 40,

which sets out the intention.

Chairman:

Okay; clause 241 I  Deding in listed securities or their derivatives (insider
dealing). Clause 242 (1] Interest in securities and beneficial ownership, etcetera (market
misconduct other than insider dealing). Division 2 [  Market Misconduct Tribunal » Z5
243f5z M  Market Misconduct Tribunal » 35 {68 B9 & 43 fid E B 2R & & 19 i =22 1R AH
(U

HMEEHEGREREREXL :

Hoth & 2 > & (7] DL5 & Bl Schedule 8—fif 2% - [ H#& {145 K
BNRRZEHEN — L EFEEEMr DAVIES - fit 7] G2 & & B # (1 1F &2
EHEA R BIESREAENERZ S FER A GEE - fEE e e LUE - -
EEAM A DIFE -

Chairman:

David?

Dr Hon David L1 Kwok-po, JP:

Chairman, you have been calling it “Market Misconduct Tribunal”. Why do you
not call it just “Conduct Tribunal”, because by having “Market Misconduct” you have already

condemned the guy to misconduct. Having a tribunal, you are saying it is misconduct.
Why do you not call it not “Market Misconduct” but “ Conduct Tribunal”?

Miss AU King-chi, Deputy Secretary for Financial Services:
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It is just a name, but for example, the Insider Dealing Tribunal is called “Insider
Dealing Tribunal” (IDT). People who appear before the tribunal might at the end of the day
not be found to have committed any act of insider dealing, but going back to the Market
Misconduct Tribunal, one of its very purposes is to find out whether any market misconduct
has been committed, and to identify whether any person has been involved in such a kind of
market misconduct; so probably it would be clearer to people who are reading the law, to see

what the purposes of thistribunal are.

Dr Hon David L1 Kwok-po, JP:

| think the meaning is dtill very offensive - - Market Misconduct Tribunal. It is
better to have Market Conduct Tribunal.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Perhaps | could add to this. If you look at the purpose of the tribunal, the Insider
Dealing Tribunal isto look at potential insider dealing. Market misconduct matters are only
referred to the tribunal through whatever course it is going to be, through the Financial
Secretary or the Secretary for Justice, depending on which course is to be followed. It isto
look at market misconduct. It is not looking at market conduct as it says. It is looking at
where there is a pretty good reason to suspect that market misconduct has occurred, so | think
it is quite apt to call the tribunal as Market Misconduct Tribunal, and you can compare it with
the IDT.

Of course, on the point Mr LI has made, with the Market Misconduct Tribunal it is
to look into the matter. Every person has an opportunity of being heard, and the matter of
being heard is a suspicion of market misconduct. | think the name for the tribuna is quite
apt in the circumstances. It is not looking at conduct; it is looking at matters that have been

referred to it, which are defined as market misconduct.
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Chairman:

| thought | asked similar questionsin the first round. | said that the United States,
UK and Australia use different names. We use “market misconduct”. 1 think the UK uses
“market abuse”. Some other countries use “market manipulation”. Isit? I've forgotten,

but it seems that different areas use different names.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

For instance, | think in the UK the Financia Services Market Tribunal is aso

looking at market misconduct. It isjust aquestion of thetitle of the tribunal.

Chairman:

What do they call there?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

It isthe Financial Services Market Tribunal, subject to my being corrected.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. Itisthe Financia Services Market Tribunal. | supposeif | could add to the
Deputy Secretary’s and Paul’s comments, in effect it could be likened to a crimina court.
Just because it is called Criminal Court does not necessarily mean that anybody brought
before it isa criminal. That is a question for the proof and the discharge of the burden of
that proof.  People are familiar enough to determine at the end of the day that somebody

who is found to be innocent is innocent and has not actually been convicted by that person.
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Thetitleis still descriptive, perhaps.

Deputy Chairman:

Mr Chairman, if that be the comparison, then | think 1 am bound to say that people
who are accused before a criminal court receive some of the stigma even before the trial, and
that is why the Secretary for Justice’'s power for prosecution has to be used with a great deal

of caution. If that isthe comparison used, | would tend to side with a more neutral term.

Mr Paul R BAILRY, Executive Director, Enforcement, Securities and Futures

Commission:

Just giving insider dealing as a comparison, | think you could say that, subject to
my being corrected, the Financial Secretary also has to exercise great care in what is referred
to thetribunal. In fact, some of the cases the Commission has put up have not been referred,
so | think there is also great care in putting things, say, to the IDT, and | cannot see any reason
why, in the future, the same care you are describing for the Secretary for Justice would not be

exercised in regard to the Market Misconduct Tribunal.

| think everyone is aware that if you put somebody before a tribunal, whatever body
it is, there is stigma attached, especially when hearings are being held in public, and | think

every person would realize that in making areferral.

HMEEEREIERERELL -

et WRBIEATF EAXRERERN  H— BB TFE
BIEH TIERRE - B2 - AL BHEHE > BREREZFNE D2 HE L
EERANL  AEEHE A EN AR - FRME -F2NEH - THA

[

TUF-EREZEMIEEEAY - AEEREW —HLEZMRTR - ATEZ
R NG FREEE A TRBEAL  BREZFHEERE AR
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25 BIHE# - - Eugene, you may correct me if | am wrong, the setup in the UK
indeed has a wider remit. It does not only cover market abuse, but | think other breaches of
FSMA rules by market intermediaries. So it isall in one sort of tribunal hearing misconduct
of intermediaries or listed company directors, and so on. That might not be a parallel

comparison.
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HEEBEREIEREFEXL -

HAE R A EEKRIEDI - 5 HFEMr DAVIES, can you speak

from your past experience?

ZHE -

Subclause 8.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Infact it has happened once in a case which is finished now, where one of

the tribunal members actually resigned before the case was over, and somebody was
appointed in his stead there to finish off the proceedings.
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Chairman:

The proceedings have to start again from the very beginning?
Mr Peter A DAVIES, Senior Assistant Law Officer:

No. Theway it is set up, you actualy have to have a hearing first. It is actualy
broken down into two parts.  You actually have to have a hearing first, and hear al the
evidence; and then the tribunal goes away and makes findings. It has to make its findings
before it can actually impose penalties. So we had reached that first stage. We had had the
hearing.

The tribunal then went away to make its findings.  What actually happened was
that one of the tribunal members, during the deliberation process, misconducted himself, and
therefore had to resign as aresult. When they came back to impose penalties a temporary
member was appointed to sit in hisstead. Because the findings had already been made, there
was no injustice or anything like that, and they were able to impose penalties.

Miss AU King-chi, Deputy Secretary for Financial Services:

| think the Chairman’s question ison clause 8. Mr DAVIES has aready explained

to uswhy there is aneed for temporary members.

Chairman:

Heis answering my question.

Miss AU King-chi, Deputy Secretary for Financial Services:
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Isthat your question?

Chairman:

Yes.

Miss AU King-chi, Deputy Secretary for Financial Services:

Because clause 8 already refersto another issue?

Chairman:

Yes, but the same issues. My question is. when one of the panel members

resigned, would the proceedings be started again from the very beginning?

Mr Peter A DAVIES, Senior Assistant Law Officer:

No; not necessarily.

Chairman:

Not necessarily?

Mr Peter A DAVIES, Senior Assistant Law Officer:

No.

Deputy Chairman:

| do not understand, Mr Chairman.  Can we have a clarification? It was in the
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course of the deliberation that this particular member misconducted himself?  So this
deliberation had not been compl eted.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Well, | am sorry. It was before the findings had been made public, but after the

deliberation. Thisisall now public. It hasal come out.

Deputy Chairman:

So that the deliberation is complete; they have made all the decisions there are to be

made?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes.

Deputy Chairman:

Then the only thing which had not been done was the public announcement of the

decision?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes, moreor less. Yes.

Deputy Chairman:

How do you mean “more or less’?
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Mr Peter A DAVIES, Senior Assistant Law Officer:

WEell, it is rather complicated. It went on judicial review, so all the facts were
looked at by ahigher court. That court determined that the process of deliberation had taken
place, that a fair finding had been made, so they put it all back into place. Basicaly what
you said isright. It was aleged, in fact, that the deliberation process had not taken place.
That isall. That iswhat | meant by that. In fact the superior court said “Yes”, that it had
all taken place; it had all been perfectly fair, and therefore the findings were al restored. It
then went back to the second part, which was the penalty hearing, and at that stage there were

not two lay members, so another one was appointed.

ZHE

NEREFNERER  EREFEMCEERERER - £ @ FH R
T EREFEETES ARNAFEREEMES - 25HEFILEMEBEFN
FEEMEEI T - HREMBERIRRE - XgEK Y #MARBERERZ>WHT
BEFER—EEA.....

HEEBEREIEREFEXL -

KHBHEFEESE » HEFEXRIE G EMr DAVIESE 558 [ 5 & -
Y BELEREREBI B - HEEBEEE  FHEAFEREELTFTE
%%ﬁﬁ%%V@WT%%ﬁ%ﬁi’Eﬁ%ﬂ?ﬁ&%&’m%%ﬁé
HETH RS > HHMAALEZERALVE - B EEFHEFEA > X
EHERERHE &8 HEMELE EWHEBEMONEH -—RZPE - &
ERZHZFESEN - FHAETERENHE - AJDIEEEME - ERILA
EREREIE N NE @ - Perhaps, Peter, you want to elaborate further ?

Chairman:
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This violates the principle, for example, of afair hearing or natura justice?

Mr Peter A DAVIES, Senior Assistant Law Officer:

That is something which the common law takes care of. That may then not be the
case. It depends upon the particular circumstances of the time, which no one can really
foresee. It is aquestion really of the tribunal sitting as fair and just meant, considering the
circumstances, listening to the representations that are made by counsel before it, and then
deciding one way or the other what should happen, whether it should continue with the
hearing or start afresh.

If they are wrong, of course any party aggrieved could go by ajudicial review and

have that challenged, have the decision challenged.

Chairman:

Audrey, you are former chairman of the Hong Kong Bar Association.  Are you
happy with this?

Hon Audrey EU Yuet-mee, SC, JP:

WEell, Mr Chairman, first of al you refer to clause 8. | did not read clause 8 to

mean what has been said, because | think the answer really applies to clause 9, on the

appointment of the temporary member.

Chairman:

Yes.

Hon Audrey EU Yuet-mee, SC, JP:
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Clause 8. if you read it again, it says: “If any proceedings have been
commenced by the Tribunal but not completed” — right? — “before the expiry of the
chairman’s term of office or before the resignation from or vacation of office by a member
takes effect”. Then “The Chief Executive may authorize the chairman or the member to

continue to act as the chairman or amember of the Tribunal for the purpose...”

Chairman:

Okay. Yes.

Hon Audrey EU Yuet-mee, SC, JP:

It does not talk about replacement. To me it does not mean much, because it just
says “before it takes effect”. | do not even understand why the CE has to authorize him to
continue, because if it says the resignation has not taken effect and the expiry has not taken
effect, why do you need a continuation? | mean, that is how | read clause 8. It has got

nothing to do with the replacement of a member.

Chairman:

Okay.

Hon Audrey EU Yuet-mee, SC, JP:

Now, on the example that | think was mentioned, | agree entirely that at the end of
the day the question is to the circumstances, and if the parties are not happy they can always
challenge the result; but it does seem very odd to me, because even though you say the
misconduct happened at the end of the deliberation, more or less, | would have thought it

depended on how serious the conduct is, and what was the nature of the conduct — because it
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might be so serious as to vitiate what has happened before.

For example, if it reveals that there was serious prejudice of that particular member,
or conflict of interest, | would have thought the fact that the deliberations were more or less
completed realy does not help, and you have to start al over again. | mean, we discussed
the question of replacement by a temporary member last time, and | think the concerns we
expressed at the last meeting still apply. | do not think it is really answered by the example

you gave. Infact, if anything, it sort of reinforcesit.
Deputy Chairman:

Mr Chairman, before we go into Audrey’s question of replacement, can we till
deal with the question of whether in the middle of a hearing, before a hearing is completed,
someone has resigned and so on? | think the question there is really a matter of whether
you want to provide for the situation in statute or whether you want to leave it to the common
law. Unless you make express provision that it has got to go on, and there is an enabling one,
then it isamatter of flexibility. | do not know if any of therules- -

Chairman:
Assisting rules, you mean?
Deputy Chairman:
| mean any of the provisions, express provisions. Speak to that point, that you can

continue, even though one of your members has resigned in the middle of a hearing which

had not been completed, and soon.  Certainly not in clause 8.

HEEBEREIEREFEXL -
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Deputy Chairman:

We are looking at clause 9 and Audrey’s question. It comes in a place whether

thisis acceptable.

=
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Mr DAVIESE 75 7] Ll make comments ?

Mr Peter A DAVIES, Senior Assistant Law Officer:
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This has awaysworked inthepast.  For instance, in the case | mentioned, | think
the case took the best part of a year. There was then a judicia review in view of the
misconduct. That took, | think, 3 years. So you are talking about a4-year delay. Because
we had this flexibility, when they came back to impose penalties we appointed a temporary
member. Had we not been able to do that, we would have had to rehear the whole evidence
again. By that time it could have been complained, for instance, “Well, it’s too far back”,

because of the time gap and the intervening appeal .

It is very important, | think, to have this flexibility, because you can never legisate
for any particular, peculiar circumstance that may arise in the future.  In my view, if we
have this flexibility we can leave it to the tribunal.  We have a High Court judge. We can
leave it to the representations made to him, and we can leave it to the common law. They

can decide the particular circumstance as and when it arises.

In the case | mentioned, nobody complained that it was unfair — and these counsels
are highly experience; | think certainly one of them was a leading counsel — and had there
been any unfairness whatsoever they would have come forward and made that complaint.
But there was never any suggestion that it was unfair. Here is an example of this clause

working very well.

Deputy Chairman:

Mr Chairman, it may be because in that example realy nothing was affected.
There was legidation in place so that even from what is said, the penalty had already been
decided. Counsel is not there to uphold just legislation; he is there to look after his client’s
interest. If he thinks his client’s interest is not affected, or that is the best deal he can get in

the circumstances, then he would not have made a complaint.

However, we are in a different position.  We are looking at the future. It is not
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as though there is no flexibility. In that case there is always the flexibility of going on, even

though you are one member less.

Mr Peter A DAVIES, Senior Assistant Law Officer:

| think the problem is that we have always accepted the principle that it would be
likely that there would be a mgjority verdict. Quite often, if one member disagrees with the

other two, it isstill avalid finding.

Deputy Chairman:

| do not know which isworse. | mean, let us say in your case everything is done,
SO you appoint this temporary member just as a matter of form. It is for appearance’s sake.

That does not seem to me to be particularly useful.

Mr Peter A DAVIES, Senior Assistant Law Officer:

At that stage, you see, in the case | mentioned, where deliberation was over, they
produced a draft report.  The report was out. All it needed to perfect it was for the
penalties to be imposed. We then had a second hearing, which is normal. Then the
guestion of the amount of profit gained was argued on alegal basis, so they could make their

minds up as to what penalty they would impose.

Now, the temporary member had the benefit of being able to read the findings and

read the report.  From that point of view there was no injustice.

Deputy Chairman:

Well, Audrey, thisis really your quarrel. Clause 9 does not say this, you see, and

in that set of circumstances | can see why counsel on each side did not protest, because that is
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aseparate exercise. | can see plenty of problemsin athing like that.

Mr Peter A DAVIES, Senior Assistant Law Officer:

In another circumstance, let us say we had had the hearing for about 3 weeks, or 2
weeks — whatever — and we had not reached the finding stage; the hearing was still going on,
and somebody resigned. At that stage the court would halt and say “What should we do now?
Please may we hear representations from counsel in court?”  In those circumstances,
depending upon the surrounding circumstances, it would make a decison. That decision

might be:  “We'll have arehearing”.

Deputy Chairman:

Yes. Mr Chairman, supposing we do not have a provision for a stand-in for a
temporary member.  Then what would that tribunal do?  The tribunal would say:  “Look,
do you wish to start all over again by appointing a new tribunal?  In the middle of it,
something else might happen.  There is no guarantee that nothing will happen. Or would
you accept that a reduced tribunal would go on hearing your case, provided the law allows the
tribunal to continue to have effect with a chairman and one member instead of a chairman and

two members”.

If it is thought that having a member less would not affect - - they have sufficient
confidence in the hearing, then they would continue with a smaller tribunal, with a reduced
tribunal.  If they are not, then they would be obliged to start all over again but if there is
flexibility, so to speak, for the Chief Executive to appoint another person, from the look of
clause 9 it seemsthat it is a matter for the Chief Executive, it is not a matter for the party. If
the Chief Executive can appoint this stand-in person, this stand-in person does not have the
benefit of hearing anything which had gone before.  He forms his view from half of what he
has before him and in such circumstances, if you run it to the end of the hearing and then the

party is not liking the finding then takes the matter to judicia review, do you think that that
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will constitute more convenience, a less dealing, or what?

Mr Peter A DAVIES, Senior Assistant Law Officer:

| think an analogy would be where there is a conflict of interest if somebody
suddenly says: “we found out this about one of the tribunal members’.  In my view, the best
party to decide that question is the tribunal itself.

Deputy Chairman:

But, Mr Chairman, | think there are two choices. We al want some sort of
flexibility so that when one person dropping out, for whatever reason, should not necessarily
result in the whole hearing having to be dumped and this occurs whether it isajury trial or the
other kinds of appea tribunal. We all agree that there is some flexibility. There are
different ways of achieving flexibility. The way offered in clause 9 is by way of atemporary
member and all three of us find that this hasits ownrisks. Supposing you do not provide the
flexibility by means of atemporary appointment - - then | would be happy to go on when you
have finished. Isthat all right? Okay. So if you do not provide for the appointment of a
temporary member, you still have the flexibility of going on with a smaller tribunal. So you
still have flexibility without the provision of atemporary member. The flexibility provided by
having a temporary member brings with it risks which may be imponderable and not curable

until acomplaint has been made at the end of the hearing.

| think, to sum up what | say, a provision like clause 9 is (a) unnecessary if it isa

matter of flexibility and (b) comeswith its own dangers. That isthe position.

Z/E -

HERMRFBR - EMAGHME—X B E ANEHEEERE
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justice, whether the affected party can have the right to appeal. Perhaps, on
this point | would invite Mr DAVIES to speak on later. - 25 = » 5t =2 [l 4 5 3%
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Chairman:

Mr DAVIES?

Mr Peter A DAVIES, Senior Assistant Law Officer:

From a practical point of view, one of the successes of the insider dealing tribunal
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has been the complete flexibility which the ordinance has given to the tribunal itself so if the
ordinance says to the tribunal, “You can decide upon your own procedure; you can decide
what evidence you admit”, it is completely flexible. It has been a great success in many
ways. | think it might be a mistake if we try to limit that. | think once you give them this
flexibility other things have to go hand in hand with it and because of this flexibility and
because they have no fixed procedure, the number of situations which might arise are that
many more. For instance, you could have a situation where a member resigns or can no
longer sit but it may have been previously that you did not hear evidence. It may have been
because of the flexible procedure you merely looked at documents and, therefore, it would be
perfectly fair perhaps for a temporary member to be appointed and to have a short
adjournment and you could easily reconsider the evidence again. It may not bethe case. It
may be very unfair for him to be appointed in those circumstances but the point | would like
to makeisthat it isvery difficult to legislate for these circumstances because of this flexibility.

You are given this very peculiar and very successful tribunal.

The other point is that you have with you two lay members. They carry on
businesses. They are working part of the day even when they are sitting and the chances of
this sort of thing arising and gaps arising are that much more. If, for instance, you have a
situation which any party deems unjust, at any part of the proceedings there is the judicial
review route and, make no mistake about it, these parties before the tribunal have taken every

point available to them in the past and in my experience.

Now if, for instance, atemporary member were appointed in circumstances where it
was not fair and somebody did not like it, they could go and challenge the appointment and
the superior court would look at all the circumstances and justice would prevail. Now, my
experience has been where a High Court judge - if there is any doubt at all thrown on the
fairness of the proceedings, he has gone the other route. He has gone against it.  If thereis
any reasonable doubt shed upon the appointment of a temporary member, my view is that a
judge would reject the appointment and start over again.  But to go back sometimes to the

situation where you have to have a complete new hearing may lead to enormous cost and

- 34 - Wednesday, 19 September 2001



© 00 N oo o B~ W DN P

W RN DNRNDNDNNRNRNNDNIERERR R B B B B B
S © ® N o 0 B W NP O © 0o N o o0 W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

expense and somebody, in fact, getting away with something that he should be convicted for.
One of the problems we have had is the length of these proceedings in the tribunals.
Sometimes they can be delayed and sometimes they can goon. They do last for many, many
weeks and there are not that many cases being heard per year — maybe one or two a year — so
we are trying to improve on that situation and, with respect, | think we should give maximum

flexibility in thisregard.

Deputy Chairman:

Mr Chairman, | do not know why we are quarreling with Mr DAVIES. Obviousdly,
he is providing work for counsel at judicia review and, in fact, if you look at a provision in
the Bill and if we think thisis likely to giveriseto alot of appeal from such decisions, that is

avery serious reason for us to amend, to avoid that kind of situation.

Now, looking at the provisions for the appointment of temporary members, you
may be looking at a series of temporary members. You may appoint a temporary member
and he has had enough of it. He resigns and nobody can prevent a person from resigning.
Are you going to appoint another one? There is no restriction, no mechanism as to how you

operate this.
Mr Peter A DAVIES, Senior Assistant Law Officer:

My experienceis—and | have done six or seven of these as counsel to the tribunal —
that the people who are appointed are of the highest calibre. They are dedicated, they are
interested and it has never happened. Nobody has ever said, “1 want to be able to leave in
August. |don'twanttosit. I'll resign.” It has never happened.

Deputy Chairman:

When your knowledge is founded on people involved being of the highest calibre
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and of very strict morals, it is bound to be looking for trouble because you cannot make such
assumptions about people. Can you look for some sort of solution to this? You might

provide flexibility. You will not provide any safeguards as to how this flexibility is used.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Well, with respect, the safeguard is the High Court judge under common law

principles.

Deputy Chairman:

That is not acceptable because that is not a safeguard. That is a remedy should
something go wrong and it costs alot of money and the ambit of judicial review islimited. |
would much rather put in a kind of mechanism which would prevent this sort of thing from
arising. Where is the provision to tell me how this temporary member — the mechanism of

appointment of atemporary member would be.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Can | go back to perhaps practice? There is a case. It has been completed
now — and in that case we had several weeks of hearing and then other implicated persons
joined in. | think under the Insider Dealing Ordinance, what was meant to then happen is
they join in and then the tribunal continues on with the hearing but the counsel at court
opposed that. They said, “Were these people giving evidence not represented. They didn’t
realize when they were giving evidence as witnesses earlier on that they might be facing
charges” They wanted the whole thing to start again and this illustrates the point —
Mr Chairman, which | said earlier, if there is any doubt that justice may not be done, if there
is any possibility of prejudice against defendants before the court, the judge aways leads in

that direction. He will always go down that route and that is what practice has shown.
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Z/E -

B 5% 55 FE AU B ] RE A SUGE ([ Tribunal - 358 Ry 55 L8 1E H M 15 O th fE

ZANE e

I TEY:

Hrrzantt -

ZHE

Alexa?

BF R EEEE R EEEHTEEREE RN ELIEL L -

% 3B » £ J§ - Could | invite the Honorable Members to take another look at clause
9 of Schedule 8? It says, “Subject to sections 11 and 12, the CE may appoint a person to

act.” Infact, thisis not an absolute right given to the CE. What does CE hasis, in fact, a
discretion. When he exercises that discretion, it has to be subject to the authorizing

principles of natural justice.
Deputy Chairman:

If it is for the CE to exercise that discretion, is it his absolute discretion? The CE
isnot a party of the hearing. How does he exercise that discretion? On what basis does he

do that?

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:
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It has to be on the basis of natural justice.

Deputy Chairman:

The CE now looks at the proceeding which has been interrupted and he tries to ask
himself, "Shall | appoint a temporary member or not?” So he is considered at this point.
Now, can you show me what guides the CE? | mean, natura justice is just the name of a
principle. How does he apply that principle in fact? Does he consult the chairman? Is
there any provision for him to say that he has to consider? Are there any restrictions? For
example, if it is halfway through a complex case he will not do it and because the CE himself
Is not at the hearing, he cannot make the decision out of the blue. There has to be some

bases for him to makeit, if it is entirely a matter for the CE.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

Right. | take your point.

Deputy Chairman:

Then it isnot a safeguard.

Miss AU King-chi, Deputy Secretary for Financial Services:

Mr Chairman, maybe | could just continue what | have just said earlier. In fact,
there are two areas where we could consider introducing some sort of safeguard into this so-
called flexible arrangement. The first one is what | have just mentioned. We can put the
CE in a more passive position by adding provisions like, “The CE may act on the
recommendation of the Chief Justice or on the recommendation of the Tribunal Chairman.”
That isthe first area of safeguard.
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The second area of safeguard — and | need to consult my legal adviser in the
Department of Justice — is whether we can have express provisions saying that in making
these arrangements, one must have regard to the fact that we shall not prejudice the natural
justice.  All I know is already in the common law principle and one cannot act against it and
that can be a point of appeal; but we are quite happy to consider ways to stipulate this point

clearly in this provision.

Z/E -

SUFEELTAEMA? LRMEANESE  HAERAIEEE: F—
CHHBEG s B REEEZRENEMER £ = %%ﬁ%ﬁ%%ﬁm
g /N A panel o G & e K T REER xa%ﬁmE%ﬁ%ﬁ:\%%m
I EEE S EEHEENE N Z THE/hpanel s HRE = EERE - AR
2275 1R exceptional #1150 N A4 A - BCHEEZ Mirider - 4 40 17 € 75 [F B 89 1 I
T - HEZEHFEE  HRAESE LT ANEE -

HMEEEREIEREREXL -

RNELRIENME  HIAREERINERNEEE - BEFA
ATEEA A GE M B A B EE R LEEAHRMAOEERY -

Z/E -

ﬁﬂ%ﬂﬂﬁﬁiﬁﬁﬁ@%&{%éﬂfiﬁ  —HERE - —EAlET R R E
o DACHREFENCWHEM G  ERESLETMERT - BEH L
EEIDEF%E%?‘*E’JFG{E% RWE 2 WA & ik ok ek 8 8 £2 HHE (E R - DLERY 10
FA - AATETEHBOECAEEARAET —ME  EFEE0HOEES
72 & 1w Lhaffordrs B 5 4a 2 R a% (8 2202 J& 7Y W1 BA 46 9 RS B - R BEBA 44
AGERBANBEL MRFHNERCS TREE - ABRSTZHEEZLE -
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HEEBEREIEREFEXL -

L BIEMRAIEFHEE - A Eh & ESEEEF L PRI
Al EEGESON A EZRE - BRMEREN -ERr > EEFAIEE
BHEEEEN > AFERFHETH - MASCEERNERE - HMALEZE
FEPLSE R B ) AT A S R M R K - A0 R AR A S5 B ECAT - IR A Fr
BLNBR T EZEL -

Z/E -

N - AR B BN B2 20— {8 & # - 3] H F (& recommendations -
i By EEAEMHE  FEAMBRELZHETEZNE  WERAEFTE
fif 2 5L JBE T (F 2 2 75 75 22 FH9E B 4R B2 1l 2 Can they answer my questions?
If anybody was appointed as a temporary member — a responsible temporary member may
call for all the evidence that the tribunal has been hearing of, so the meaning is they will

restart again.

Miss AU King-chi, Deputy Secretary for Financial Services:

Perhaps Mr DAVIES can explain the hearing which may continue with the
appointment of atemporary member over the implication of different partiesin terms of costs,

time and the consideration of natura justice.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. The costs, of course, will be enormous. The effect will be enormous
because you get to these situations where if you have to start again, the first thing that

happens — if he is a good counsel, leading counsel and very able, he will say, “I'm sorry. |
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can’'t start again. I've got further commitments’, so the repercussions are quite wide. It is
not just costs which can be enormous. It is not just time which can be enormous. It islots

of practical repercussions.

As | say, there can be so many circumstances which | cannot foresee now but which
| can in the future because of this flexible procedure whereby it would be perfectly just to
continue. To take the earlier case | have given as an example, where one of the lay members
misconducted himself, it really had to start again. The repercussions have been enormous
and we had this flexibility, you see, that the judge — a very experienced, very able judge, was
able to say, “Well, I’'m very happy with this. In my experience, no justice will be worked.”
He asked the court. Nobody in court stood up and said, “No. | think thisis unjust.” It
worked. We had that flexibility and, therefore, we were able to put the case away and
everybody was very happy with theresult. That isall | am saying. We need thisflexibility, if

you give them aflexible procedure.

Chairman:

You said the repercussions were enormous. To whom does the repercussions

apply?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Well, the person before the court. His counsel can say, “I'm sorry. | start a 6-
month case next week and | cannot — if it is to be reheard, you will have to get another
counsel.”  So you can see it will have a dramatic effect on the person before the court. So
he would like the option to have the temporary member stepped in and for it to continue on or

put it away - - realize it was over.

Chairman:

-41 - Wednesday, 19 September 2001



© 0o N oo o b~ W DN PP

W RN RN NNDNNNNNNDNIERRR B 2 B B B B
S © ®© N o0 OB W NP O © 0 N o o0 W IN B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

You said “he”. That isthe guy being heard?

Mr Peter A DAVIES, Senior Assistant Law Officer:

The so-called defendant.

Z/E -

Then if you get a rider, such as “both parties agree”? 715 { & 15 HF
AN ERB2E - WRMBEE - ARG HEE Bl &G #REE R —
ERGRAE - R —E T FAER....

Mr Peter A DAVIES, Senior Assistant Law Officer:

Ms EU is perfectly right. In those circumstances, the chances of delay and might

be so great and | think in most circumstances they would object and say, “We object to this.”

Hon Audrey EU Yuet-mee, SC, JP:

It is not the fault of either party that one of the three members cannot make it, either
because he resigns or he misconducts himself so | think the Chairman’s point is that it is not
really for the parties to pay for the consequences. Indeed, to get the benefit of the
consequences if one of the parties wants a delay and, therefore, it seems to me that since you
have provided for a three-member tribunal and if one of the members cannot make it, then the
right course is either to say, “Restart”, which is the normal course, or alternatively allow the
parties by consent to choose their options which is, you can have a temporary member; you
can have a reduced tribunal whether it is to two or to one. What you cannot do is to force
any party to have an additional temporary member in place of the original tribunal. If one of
the parties wants to delay and, therefore, he says, “ Therefore, | want to restart again”, | think

the risk is, so be it because it is not his fault in the first place that somebody misconducts
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himself or that the tribunal is less one member. He is entitled to have a three-member
tribunal, if you look at it thisway. | think the main difference between Mr DAVIES and us
is that you amost start with a premise that all this preparation has been gone into and
everybody knows this guy is very likely to be found guilty of misconduct, anyway, and really
hold up whole lot of time and expense and public funds and so on when he isreally delaying.
If he gets the benefit of delay and he did not cause it and if he is entitled to a three-member
tribunal in the first place, he should be given the three-member tribunal unless he agrees to a

smaller tribunal or unless he agrees to an additional member.

| think it is not just the long meeting we had today. We had the discussion in the
last meeting when Albert HO was here.  He also had great concerns about this and you heard
from the two other members who did not speak last time so | think the consensus really is that
we are quite concerned about this temporary member business. If welook at it as a matter of

principle, why not having arehearing unless the parties agree to a different form?

Deputy Chairman:

Mr Chairman, can | add arider to this? | would say that even where parties agree
there has to be the consent or the agreement of the chairman who is the judge because it must
be also a matter for him to see whether in that case he could carry on. After al, heis the
chairman of the hearing. He knows to a certain extent how things are going and where it is
likely tolead. If itisvery likely to lead to injustice, then it should not — he should not permit
that to happen but apart from that | would agree with Audrey. Even if we want flexibility,

the flexibility cannot be for its own sake. It must come with safeguards.

When you look at clause 10, Mr Chairman, | become even more concerned because
even the judge or the chairman could be apparently replaced in midstream. | really find this
rather astonishing.

ZHE -
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Mr Peter A DAVIES, Senior Assistant Law Officer:
Perhaps | could add just one point.

Deputy Chairman:

No, | am sorry. She has not finished. Because you are in conference | think it is

not right for her to go on.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

| do not know. I thinkitisabout 12. Thatisaboutright. The present procedure
with IDT isthat thereisavailable alist of people who are prepared to act and what happensis,
once a tribunal is constituted, the judge actually will look down the list and contact people
and then interview them. Heis given alist of players so we give him a list which includes
every possible name that might come up during those proceedings so he talks to them from
the point of view of prejudice. Then he talks about their expertise and whether he would get
on with them and whether he could sit with them so it works quite well at the moment.

There is nothing in the ordinance about that but actually — that is the situation in practice and

it seemsto work quite well.

Chairman:

Actualy, you have already had along list.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. We have a list of people who say, “We are prepared to act” and then, of
course, as Miss AU said, he may be on that list and he may not be contacted for a year and he

may not be able to act at that stage so it is very difficult to have a permanent list.

Chairman:

Mr BAILEY?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Just to clarify, in fact the IDT came into existence with the Securities (Insider
Dedling) Ordinance. There used to be a tribunal under the old Securities Ordinance and the
same procedures, from my memory, were adopted then. From my memory there were three
cases that | can recall which were heard by that tribunal and that was constituted by a High
Court judge and two lay members so it does, in fact, go further back in history than the
Securities (Insider Dealing) Ordinance. It goes back to the old Securities Ordinance. |
think the provisions are around the 145 mark, around there, so you had the cases - | think
from memory Hutchison Whampoa vs International City Holdings and there was one done by
the Commission. That was under the old office of the Commissioner for Securities and there
was one done by the Commission, Latterday Holdings, which was the last one done under
those provisions. Then the Securities (Insider Dealing) Ordinance came in and basically the
tribunal was constituted under that but there was a tribunal before the Insider Dealing
Tribunal constituted by the Securities (Insider Dealing) Ordinance.

Chairman:

How does the Financial Service Market Tribunal in the UK work? Do they work

inasimilar way?
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In a similar manner. The rules have only just been promulgated a couple of
months ago. As| understand it, the tribunal is not in operation at the moment and it is made
up of a similar composition. There is one legally qualified member who is chosen by the
Lord Chancellor’s department, a barrister or senior solicitor of some 10 years' experience or
standing as a minimum. Then, as | understand it, other members are appointed as lay
members. Whether they are appointed from aroster list or appointed on a case by case basis

and how they are appointed is not apparent from the legidlation, nor from the rules.

Deputy Chairman:

Mr Chairman, from what Mr DAV IES has just told us, however informal, thereis a
list and then you choose for each case out of the list but we already have alist. What we are
hearing now is — you start from scratch.  When there is a case, then you start hunting for
people and the person will have a shock. It is never contemplated that he might be sitting
with the chairman of atribunal. | think we are concerned about that sort of situation. If
there is a list and the people on the list have all been vetted in whatever is necessary — for
example, he already answers all the basic requirements and you know that these are proper
people, reputable people for you to appoint and so on, there is a question of whether these
people — which of the people on the list will be appointed to a particular case so long as you
have that. Then it answers our concerns but if you do not even have alist to begin with and
you have to hunt around, | do not think it is very practicable, even in terms of time. The
people on the list to begin with — since they have accepted to be on the list or to be appointed
to the list — 1 do not mind very much how you describe it — then there is already an acceptance
of an obligation that, subject to availability and absence of conflict of interest he will be
available. If you start hunting for people from scratch at the time you have a hearing, | do

not know how long this would take. So is it necessary for you to do a completely different
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thing? Not having alist to begin with is completely new. Thereis no precedent.
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