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Margaret.

Deputy Chairman:

In fact | do not understand clause 8. | have no problem with it because it basically
says that the Chief Executive can ask you to carry on hearings before your resignation takes
effect. Before your resignation takes effect | should expect that you would go on hearing the
case, so | do not see the need for such a clause here; but you seem to want it here. If
Honourable TSANG Yok-sing would look at it again, it says that “...if any proceedings be
commenced but not completed before the expiry of his term of office, or if his term of office
has not expired...”, so if histerm has not expired, then | would expect him to carry on hearing
thecase. Thereisrealy no reason for him not to hear the case. “... or the resignation from,
or vacation of, office before this resignation takes effect...”  So before it takes effect — again
you would expect him to carry on hearing the case anyway. | think Audrey pointed it out
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|ast time.

Hon Jasper TSANG Yok-sing, JP:

Margaret, the provisionis. "if the proceedings have not completed...... "

Deputy Chairman:

That isright.

Hon Jasper TSANG Yok-sing, JP:

"Before the expiry".

Deputy Chairman:

No; not a point. You have resigned but your resignation has not taken effect yet.

If there is an ongoing hearing, then would you not continue to hear the case?

Hon Jasper TSANG Yok-sing, JP:

| do not think that is the meaning of the provision, Margaret.
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What is not made explicit here is that you anticipate that the case would still not be
completed by the date your resignation takes effect, or that you have vacated your office.  On
the face of it, it simply means that if your resignation has not taken effect, your office has not
expired. Then he can authorize you to - - let us say your office expires by 1% of January and
the case had commenced on the 30" of December. If your case is expected to finish by the
31* of December, then there is no need for clause 8. It is only when you expect the case to
go on beyond the date of the expiry of your office or your resignation takes effect, that thisis

relevant.

Hon Jasper TSANG Yok-sing, JP:

That is exactly what the provision is.

Deputy Chairman:
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Well, that is how you work it out, but that is not what it addresses. | think that
looking at this clause, it does not expressly address the problem. It does not have anything
that tells you. | mean, you work out that it must mean that if the completion of the case is
expected to be after your resignation takes effect, or the term of your office has expired - - |

suppose we cannot start talking about this sort of problem now.
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Can | refer to clause 243, looking at it again? If we look at subclause (3) we find
that the chairman of the tribunal shall be ajudge. The fact that he shall be a judge, and the
fact that a judge is defined under clause 237, is repeated a number of times. Maybe that can
be tidied up, because if you look at the next page, page 17 in subclause (8)(a) we have again
within the bracket “... chairman of the Tribuna who is a judge within the meaning of
paragraph ()" and so on.  Further down in subclause (9) we find the same thing repeated. |
think also in the schedule it isrepeated. So maybe that can betidied up. If thisissaid once,
| suppose it does not have to be repeated, but if it is repeated whenever the word “judge’
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“an amount...... asthe Financia Secretary considers appropriate”.

ERREG TERNER ? KRB FIOEBENGRA -
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H
it

# It [H RE - 55 Mr Paul BAILEY just to briefly explain to Members how his
experience demonstrates the difficulties in identifying market candidates, and for nominating

them for a period of time to take up the job.
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Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| think the best analogy | can come up with is when we look for experts in insider
dealing cases. | have been doing insider dealing cases for a long time, and it redly is
extremely difficult to find anybody who is willing to stand up and really speak against what
you could say are their peers; or offend people in the market who might in fact have been

quite honest about it, and given them business.

So the pool of expert evidence you are able to get isreally very, very restricted, and
if you look back in the history of the insider dealing cases that have been before the Insider
Dealing Tribunal, | think there are only two or three people who are willing to give expert
evidence. There are a few academics who are willing, but being quite open about it, the
problem with academics is that they can tend to be quite theoretical, and not necessarily have

the market experience.

Looking at the expert witnesses on insider dealing, we are very restricted in the
pool. If you then bring it to the members of a tribunal — and remember this tribunal is not
going to be just for insider dealing; it is going to expand to market misconduct — my personal
view isthat if you have alist, first of al people might not wish their names to be on that list

purely for the reasons | have explained earlier; and you might not have a meaningful list.

| accept that you can add people to the list, but surely one of the purposes of the list
is that you have a transparent list and you start looking at people, going down in sequence, as
to who is to be the next person to be on the tribunal.  If that person is not on there it is going
to beg the question: if heisnot going to sit, why not? What are the problems? You might
have to try and explain that, because the other thing that does come up in these cases quite a
lot isthat in any case, whether it be insider dealing or market misconduct, you have questions
of conflicts. Now, taking, for example, accountants, seem to be quite willing to sit on these

tribunals, but the problem with accountantsis that many of them have huge conflicts.
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Take an insider dealing case, for example. If you have a listed company, the
conflict might not just extend to being the auditor of the listed company, but might extend to
the auditor to the subsidiary’s associated companies, going down the chain.  So the actual
pool of accountants that is available, with expertise in this area, can be reduced by these

conflicts.  In each case you have to look at the conflicts of a particular case.

The other conflicts you might have, for example, with people in the business, are
that they do business with these people. So to actually try and find people and identify
suitable people - - and | would stress that | think it is quite important that on a tribunal you
have a balance; you have the judge as the chairman for the legal expertise, and then the other
two members should be chosen for the different expertise they might have in different areas of
conduct. For market misconduct when it comes to manipulation it might be a broker. For
insider dealing you might want a corporate finance adviser, an investment adviser, on there to

give expertise about certain aspects — for example, takeover —on that tribunal.

What | am trying to say is that my personal view with my experience is that first of
all, people might be loath to be put on alist because it puts their name up as a person who is
willing to sit on a tribunal — | do not want to repeat it — again for the same reason as for
insider dealing. In my view, it could have problemsif you do have alist, to go down that list
and you start with one, and have to jump to ten for the next person, if it is a transparent list.

It is going to beg the question:  why are the other nine not going to do it?

So you have other problems coming out, in my ssimple view of it, by having a list
which | do not think would really benefit very much from the present course being taken,
where people are identified for specific cases. They have the option to refuse. Conflicts
have to be examined on a case by case basis, and then you have atribunal that can sit on each
case with members who have been found suitable for that particular case. It is really a
problem, | think, which can be equated to experts; and | think the same thing would apply to

getting suitable people on a particular tribunal. | hope that explains it from the perspective |
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have seen over the many years | have been doing this.

Hon Jasper TSANG Yok-sing, JP:

Mr Chairman, must there be arank order in the list? | mean, do you have to rank
these experts when you compile the list? Why not just put them in a pool where it is a
transparent list; but make sure that the order does not matter at al, so that you pick whoever is
suitable for a special case?  Apart from this, | cannot see any reason - - given that the pool
of experts is very restricted, why someone who may be willing to sit at a specific case is

nevertheless unwilling to have his or her name included in the list.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| understand what you are saying, and if you have a pool where you can just
randomly pick people — and it is described as a pool — | can see an argument for that; but |
think the other problem is actually getting people willing to put their names in that pool, from
the market. They would actually say: “l am willing at any particular time to be picked for
a particular case, to, in effect in some cases, judge my peers’.  Sometimes that might be a
concept where certain people in the industry and in business might find it very difficult to do,
because they see it as possibly affecting their own image in the business world. | understand
what you are saying, but | think if you try and balance that out against the other problems of
being identified as a person willing to do it, then that, | think, would possibly create a problem.
Where you would not get a list as meaningful as you could get if you could independently
pick people on different cases and approach them, explain what the case is about, and then

give them a chanceto say “yes’ or “no” on aparticular case.

Deputy Chairman:

Chairman, | am very concerned at this explanation. This complete lack of

confidence in getting members for the tribunal may mean, it seems to me, that this is not
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going to work, because you say that market persons are not generally willing to sit in
judgment on their peers. They have got to do this. Either we are going to make this a
judge affair, unassisted by experts, or assisted by experts appointed from overseas or whatever.
You are going to have a situation where they are going to have to judge their peers, and this
decision must be made at the beginning. Otherwise you are telling me that you may well
have a case, and you will not be able to find the members to sit on the tribunal. There is
going to be a high degree of opagueness about the whole thing. Thisis not going to give any

appearance of fairness.

| would really urge you, for precisely the reason that you have given, to try to have
apanel, because when you go down the list you can at least say, when people are bound to ask
you “Why him?’, “We've gone down the list. These are people, the panelists before him,
are unable to do it”. There is a degree of transparency. If you have to get the Chief
Executive to tell the person he intends to appoint every time what the case is about, then you

wonder whether the case has not been prejudged at the time when the appointment was made.

It is your experience and you have described it. | do not think | can say anything
further about it, but | must say that | am very worried about this. | can only invite you to
think about it again in future, perhaps when it is functioning, to at least try to constitute a
panel.

Z/E -

BATA W A G R B ek B IR B A — &6 > 205 A — (B list - {E [5] I BORF 50 1T
BB AIEH I Z 5k - 5] € — {i supplementary list » DL{# F& s 7] DLt H i
AiMﬂ%ﬁW’kh@% EMTM%&T%%%%E?%%’mmm
FEERRRKNAZERES MR E G E AN E EinAEMmAL
E@&ﬁ—a%%ﬁﬁo#E%%ﬂﬁﬁﬁﬁki%@%%M$°%&ﬁ
G NER U ALTHREAEFHAMME RN FERINAXLERN - HHEH
Kt EEGE—HERBEENME ?REKZEI - BUFA]FHERL

Ft
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Miss AU King-chi, Deputy Secretary for Financial Services:

How long would it last, Peter, for an IDT case?
Chairman:

You have fourteen cases......
Mr Peter A DAVIES, Senior Assistant Law Officer:

One of the problems, of course — | touched on the earlier point about the chairman —
Is that it is a@most impossible to gauge how long these matters will last. There are two
outstanding issues at the moment. One of them was supposed to last for afortnight last year,
anditisdtill goingon. Soitisvery difficult, and because you have lay members and experts

who have jobs there can be large gaps.

It isredly very difficult, and we keep saying this word “flexibility”; but because of
the system it is flexibility that is needed to make it work.

Hon Jasper TSANG Yok-sing, JP:

Thisis entirely impossible to invite experts from abroad, for example.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. When it comes to experts, what you need is someone who possibly was
around in the Hong Kong market at the time the alleged misconduct took place. The other
problem is, of course, that there are different types of expertise. Sometimes you need an
analyst; sometimes you need a man who is actually engaged in trading shares in the market —

amarket man. You cannot even predict what sort of expertise is required, and even if you
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have a fair idea, you get to the case itself and you find that the point you think isin contention
or is no longer in contention; it is another aspect that the defence lawyers attack, and then you
need a different form of expertise. It is very difficult al the time to gauge what is going to

happen in this sort of case.

BHE#EE -

HED B EHERZREZVEOK -

m
r ll[l

HEEBEREIEREFEXL -

Frat B9 HE 2 Wi 1 & - Mr DAVIESH) # B 2 - WFelA2 P 5 165 m] BE
W WETEXRICFANEZEESRER - RMEIA FAEwmE - &
B STEMOEZMAERERE - BHE > FRETUHE > Hf—%@E
ﬁﬁ%%ﬁ%%@%'%g%&gﬁmm%ki’MW@ﬁ‘&fﬁ§ﬁ
NFEESE - B HEALEE BRERI -
-4

FHERHER  BBUFHEESE - iR &R LIEH P -

HEEBEREIEREFEXL -

Il

Bt AmELZEWERMERFTEEE T EA B G - #A TR E
B BREAGHRERTER -~ CENEEE -

ZHE -

B (P15% e 55 24306 Y B o - AR L 2@ R Ok o TR AP IR 45 i 2 A
A B 2 858 14{5¢
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GIE R -

FRE - A B 24414 B 7 proceedingsEl A B4 i procedures - F {f] & 5
S 17 &l 3 45 244105 2

EY &
OK -
FEY &
6 5% B 5 244066 11071 3 % 4% #% & 3 Schedule 835 1465 -
EY &
EFH - 5 24405 -
FEY &

ERE o BT EE 2441% - thereisjust sometidying up. In subclause (2)

on page 18 | do not think you need have the word “giving to”.

Chairman:

“Givingto’?

Deputy Chairman:

Yes. | think you just give notice. | do not know if you need “anotice”. That is
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amatter of drafting. They can think about it.

Chairman:

Okay.

Deputy Chairman:

Also, since the notice is going to be in writing and it contains a statement, do you
need to say “a written statement”?  These are just suggestions, Mr Chairman. Along the
same vein, on page 20, there is the subclause (4)(b), and you cannot have “of him”, because
“of” is generative and “him” is accusative. | do not know how to tidy up the sentence, but
you just cannot have “of him”. On page 21, subclause (9): | would suggest that the
Secretary for Justice should inform the Financial Secretary of it, rather than report to him. |
think that as far as that clause is concerned, these are just some suggestions. Thank you,

Mr Chairman.

Z/E -

HAHZEEERFERGEXVFAEGTHESRE - WRE24405 - FrAHE
fill fii] ;2

L EY:
BAa AR E -
T

P PE Fe A &) 5 55 24516 —  Powers of Tribunal -
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Deputy Chairman:

Mr Chairman, | have again a suggestion of drafting. (1) says “Subject to the
provisions of Schedule 8 and any rules made by the Chief Justice...”, because it refersto rules
which are subsidiary legislation. | wonder if you could consider phrasing it in terms of “in
accordance with these rules” or “in accordance with schedule 8" rather than “subject to”
because it is primary legidation. | know sometimes it is used, but maybe it is better to say
“in accordance with” in those terms. Thank you. Other than that, | have no comment on

clause 245.
F/E -

MR 32 55 26066 5T T2 1y “rules” » 12 75 KT &8 1] 2
BRI EREBEEXL -

2
F/E -

OK.
R EAFEFERESRFFH XL -

M A5 ¥ 4E B A “subject to” iz “in accordance with” () Z iR % » i %
g -REH - MR EZRTFER - HMEF M In accordance with”#) 5
iR ZREB245(0) % BB HERENERZ - B A HMIEHNWEE - H
NTXHIRERREE A B A - B EAMERH T “subject to”#YFHR - FLAN » T

{9 775 & A ok B B2 S BT B B IR R DA 55 8 I Bk B AU RE A - Pt DA ERE S
£ 38 ok SCHCE] B AR 17 B2 -
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Z/E -

o 245f5F » page 22 - [LREAM -

GEZREGBEZEELL -

11|
%.;

BT - WAL B REBE Q@K - —RAVEE LU
3t A 5E % I - WAREE G S EEAERNZE -

>H

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The LegCo analysis is in fact correct.  Evidence law, the rules of civil and
criminal evidence admissibility strictly do not apply, and | think this is probably - Peter can
probably testify it more than | can — the greatest procedural advance the tribunal makes on
having a criminal court considering matters of insider dealing or market manipulation in that
the rules of civil and criminal evidence are particularly well-suited strictly to considering

complex matters of white collar crime and primarily documentary evidence.

The drafting of subclause 245(1)(a) does not mean the tribunal members will not
necessarily have regard to those principles; they may well have regard to them by analogy, but
they are not obliged to have regard to them, and | think that is primarily the intended
operation of subclause 245(1)(a).

Deputy Chairman:

Mr Chairman, if | may supplement that, this sort of provision, a set of
administrative rules to the tribuna of the inquiry from the normal rules of evidence, has

appeared in other legidation. | think a question was raised then and it was debated for some
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time, in the Bills Committee, as to whether it would create a problem. Because especialy
when it goes to appeal, then you would be facing some evidence which was admitted, or some
material which was considered in the tribunal, which was the excluded from a high level court.
| think the discussion in that ordinance was that on balance, although there may be some
difficulties, thisis necessary. So in that bills committee we accepted this provision.  This

isjust for reference.

Chairman:

Thank you.

Deputy Chairman:

Also, in thisinstance | have noticed subclause (a)(ii), but | think | came to the same

view.
T
"8 -
HWELC#8 -
BT FE BEEY R AT - FESNE - 1B FE B9 3 HOE 2 A R A A AR Y A
7%

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

As | understand the Financial Services and Markets Tribunal and the existing self-

regulatory bodies that examine similar matters in the United Kingdom in relation to discipline,
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although the former will have a jurisdiction in relation to what the UK calls market abuse,
which is very similar to market misconduct as defined under our Bill, they too can consider
any evidence; and that is viewed as one of the strengths of their system, that it will operate in
asimilar manner, without regard to the typical rules of civil or criminal evidence.

Deputy Chairman:

| do not think it goes quite so far as to say “without regard”. They are not bound

by these rules.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

No, they are not bound. That is correct.

Chairman:

The IST operatesin avery similar fashion.

GOYNE, Associate D Mr Eugene Director, Enforcement, Securities and Futures

Commission:

Yes.

Deputy Chairman:

Yes. Mr Chairman, | do not think that this now would make very much difference,
because | think in the old days where you had the rule against hearsay, then the rules of
evidence can be very complex. Once you remove the rule against hearsay, which we have

done 2 years ago, if not 3, then | do not think it really makes all that much difference.
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Z/E -

OK - [ A page 22} page 23 » & (i, 5% F [ & ? 3 ¥ page 24 )% page
250 ? M B 1F 5 3 page 25%5 246{5c —  Further powers of Tribunal

concerning evidence -

HEHA -

BH IR 55 246(1) 1% » {6 S ETHA » “for the purposes of any proceedings
instituted under section 244, the Tribunal may, on its own motion or on the
application of the Presenting Officer appointed for the proceedings, authorize
the Commission in writing to exercise any of the powers specified in

subsection (2) and to provide the Tribunal with any of the records, documents
and information obtained as a result of the exercise of the powers” - DI{F H &

INERE - FEHE - THABEREEHEAREZE - 55— G| X e ZEDLE &

MR E G FHRLER » 525 g Aconflictig ?
HEEERREERBEEXL :

FHAGBRMMRE  HEEZ2&EKER 7T HEETHHNEFNHESR
WY AR - 5B — B B OF RN T AF B9 [E 35 Fr &5 3F M AY » 552460 A T
—IHBE L BREFREAS AT DIUNE E LA - REBEREHOMEEN
i - IRl EFRE S BRAZXEFREF - HE » NERHHFHIE LA/
BpE LE R - NARMES - A IR ENAR R R GE T -
T

Margaret.
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I EY:

HEEHBENDWIFTGRETHREFRE R AN - HEF - JIHHEEE
HERE - A ERNARELE G mEmOEE - e EER M - BEAM - R’
ZUTBRFEHELTREERFNEROME &I FEEFERREHS
MER MR » Rl EREREYEERNEMALEER - EEEREH -
HEZELNBZEREBBEN » ME KRBT EERNHET - ER/AZE
ZHRXTEREHARRE » R THEHKET HERIEEREE R EZXE
AR ILHY o

HIEEBA -

B % I E R WA P P2 20 Y - A R LA — B IR E SRR &
AKEBTBUEEHROET?

GIEE -

HELRZE  REFREHEERNMEST - JREIA] L% on its own
motion” B JiE& H rfr — 75 $2 Hi 1Y B 55 1T 8 A A e

EY &

B FEMMT 38 9 6 2
EY&

BE T ETE - LIEMMTE A -
HIEEBA -
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3

s E S #E - 55 (2)(a)#X & F| “reasonable grounds to believe or
= =

R
suspect” » 35 B A4 MR EH 2
EIEE -

AN e WA RHEE  ARNUEFRESGETRNANEZERTE
REMW—LER - ERB Q)N TE » INBITH 5K E 1755 g F 2K
WPt N Lie &R - EHRANRERLEREBE AN - KL EWEE+
73 g R o B B M AE B AU B B 5 A i B R B AE RT Em A  e BRRE S R R
FILEAITERARXZHILE -

Z/E -

B R 28 (1)K Ay A 78 - HAth 38 B0 Bk IE A B LB 0k - 2R ER(2)
MERE » (R ZEHEE TMMTE A B ?

HAEEHA :

oo BATR S (QF YN H B HE 7 - T EHE H A EF R A S R 1
T o BRI 5 (2)(a)FK £ F “reasonable grounds to believe” » 58 kG £
W EHLEESHM - i@ - B L “reasonable grounds to suspect” i3 & - &
MENEREAR? HMFEHE IR EERAET > HIE?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| cannot claim that | am with - - this has originated from the Insider Dealing
Tribunal and the Securities (Insider Dealing) Ordinance. | do not know if we have
conducted a survey of other ordinances in Hong Kong, to see if other statutory tribunals have

their powers to examine evidence enumerated in the way that subclause 246(2) does. | think
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what clause 246 does, in effect, is an elaboration of subclause 246(1), and in effect it is
actually setting out specific statutory thresholds for the exercise of the powers in subclause
246(2), whereby the commission, once the tribunal has made a decision that there are these
grounds to actually exercise the powers and discharge those through the Commission rather
than directly through the Tribunal so as to remove the tribunal from the administrative task of

gathering that evidence outside the tribunal room.

EY-&
% 26 -
HEE#A -

RHEZIEHEE - 1R FE (2 (K ﬂﬂjﬁfﬁﬁ'g reasonable grounds to
suspect” U 4y » SEE L AR AME? BT E  BUERESSHEHHMEE
MmEHAERER - 21 A ME 1E§ZD%§WF571‘EE#PI%§@?[zza‘%ﬁﬁﬂ?
HERER BRI SHEEEQHME  MASEE T AT HEHSEER 2

HMEEEREIERERELL -

EHEEZEF N HERER TS - 26 & EEFiiE10
o —EBLUKRHE A WE & fERUEE A KT - 80E 3 EE Mr Paul
BAILEYgL:E FEA S MMEE—T  WhthE T EEHENHRAE LIF  £i8
B AESE ELEENToER  DEFRRETHHERF - &8k
7 Paul i & 5 (n] 75 g LB TT -

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| think the main reason for this provision, as was said, is to really supplement

evidence in atribunal when new matters come to light, or matters have come to light which
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have to be verified. | would stress that even if new evidence does come to light, people are
given natural justice and they are given the opportunity to comment on the new evidence.
When it is operated in practice what happens is that we get a direction from the tribunal to
look at specific matters. We are not told just to go and look at awide range of things. They

actually specify in the notice what we look at, and then we go out and ook at those matters.

| do not know any complaint we have had of exercising these powers, and Peter can
probably remind me of how many times we have doneit. There are numerous occasions, to
obtain evidence for the tribunal, which has been relevant to the tribunal’s inquiries into, say,
an insider dealing case. Of course this will be into market misconduct rather than just

specifically for insider dealing.

| personaly think the powers are extremely necessary, because it does give the
tribunal the ability to obtain new evidence when people have given evidence and they think
new evidence has come to light which they should look at. Of course it also gives them a
chance to verify explanations given by people in the course of a tribunal, which of course can
go to the interests of that person. Although the powers appear to be wide, | think it is quite
important that first of all it isto go to the truth, and the other reason | would venture to say is
quite important is that there are wide-ranging powers in the financia industry, whether it be
with the commission or a tribunal, because it goes from the very heart of the financial
operations of Hong Kong's market, which is extremely important for Hong Kong as a

financial centre.

We have exercised similar powers under section 18 of the Securities (Insider
Dealing) Ordinance on many occasions, and | would say that on every occasion the
instructions to do this from the tribunal have been very case-specific. The tribuna does not
just tell usto go on awide front. It actually states: “Go and look at so-and-so and so-and-
so, and verify the information by a statutory declaration or verify the information in whatever

way you can”.
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| think that really is the explanation | would give. In fact in the Insider Dealing
Ordinance, it doesin fact say “...reason to believe or suspect”, so this has actually been taken
on. In the conduct of investigations of course there is clause 176, “...reasonable cause to

believe’. The current legislation has the same words.
HESHA -

BORE Al A & AR M - @ K 105 - E e g A AR BR EX R 0 Y A B L E
EREmERMEREER 2 5/ Y5 IR 8 Securities (Insider Dealing)
Ordinancer) 5 Fi e 3 - BN A AT EEE M &R E B 2

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

We have never had a complaint of any time of the IDT. Asfar as| am aware there

has never been a complaint.

Deputy Chairman:

| am sorry. Mr BAILEY, there may be something inadequate about this.

Henry’sfocusis on the words “ or suspect”.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| appreciate that.

Deputy Chairman:

Sorry. Heisjust wondering if it is redly necessary to have those words, whether

“grounds to believe” is not good enough. “Reasonable grounds to believe” should be the

threshold, and not “reasonable grounds to suspect”. | think that isreally his question.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

In the past there has never been a problem with this. As Mr BAILEY said, on

every occasion when this has been used - -

Deputy Chairman:

So you have the same wording?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Wedo.

Deputy Chairman:

You have the same wording, and in the past no one has raised the words “or

suspect” asfor the reason why?

Mr Peter A DAVIES, Senior Assistant Law Officer:

No, because there must be reasonable grounds to suspect. It boils down to the
same thing. “Reasonable grounds to believe or suspect” are basically the same, so there has

never been a problem.

Chairman:

When you command some information from outside, or from anywhere, you write
to them and ask them to have the information to the tribunal. Do you use the words that

you have “reasonable grounds to suspect” or do you just smply use the words that you have
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“reasonable grounds to believe”?

Mr Peter A DAVIES, Senior Assistant Law Officer:

It varies. Usually what happens in practice is that if the court requested
information then I, as counsel for the tribunal, would contact the witness and say: “The
court has requested this’.  Invariably they will say: “Oh, fine. If the court has requested it,
we will give the information”.  So there is never really a necessity to actually spell it out,
and these powers are really backup. |f somebody has something to hide and is being very
obstinate, it is the backup power. Then we might go back to the court itself and it would
write out an order. It would follow the wording of the Insider Dealing Ordinance, which |
think is “believe or suspect”. The order of the court, if it had to go into writing, which is

very rare, would contain those words, and it has never been a problem.
Deputy Chairman:

Mr Chairman, | think this may be out of a sense of caution, but you never needed it.
If you want additional information of any kind, then you just ask for it. You do not have to
say “This tribunal now has reasonable grounds to believe” or “to suspect”, and then lists out
those beliefs.  You just ask for additional information.
ZE

OK - [l page 26 + 4 fii 5 14 7 [t 28 ? I} 1 page 271

[ X page 28 & (7 45 1% A [ R 7 B A & A15H - page 2875 246(6) (b)(ii)
ik PR FH “reckless” — 5 » SEHM E R G RFEFE Y

HMEEEREIERERELL -
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AR AT — T -

ERYEZEEREERFHKL -

HEEFWEPIRKHEESE -

ZHE -

it 2 - SIDOC R H B HH E 2

ERYEZEEREERFHKL -

# o 5B E s 5 18(6) (b) ik

ZHE -

—HDAK - E R A R (6) 5K 2 KT -

HMEEEREIERERELL -

bR %

r (il
2

DA 8 1= 5 & H # 3E

ZHE -

H 7 ] 2 75 3% R £% A “reckless” iy TR 2

HMEEEREIERERELL -

EEE R RMITE  EEMHEBREN -
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ZHE -

5 2471 — Use of evidence received for purposes of market

misconduct proceedings.

Deputy Chairman:

Mr Chairman, on page 29, towards the end of subclause (1), | think you do not need

the word “other”.

Chairman:

“In any proceeding...”

Deputy Chairman:

| think you do not need “other”. Thisisamatter for the drafting team to consider.

ZHE -

i ik page 29 - & (7 1= A R 7 A17% A R EE - B A 6 5 5@ page 30 -

HIEEHA :

fES30H » 5B 247(2) 5 0 A 55 (ad) Bz = Bl &y Fr 8 == 1Y e B 1 70 &

1o ARy 8% 16 SCET BH s A 1A “ proceedings instituted under section 296" - i &

5529615 ... ... R E RS E R 2 2 Ey . KEREENE  WRZE
& A A “ proceedings instituted under section 296" - |iij &5 296 & {LLF ... ...

Z/E -
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BTAH -

B

HEE#A -

MR R A FC 88 B ES - B B Lt AR5 " negligence” Y 1E 1L - 38 H
ERMMENHEG SERER 2 ESHIMANRE - WAEEIEHAER
W E T SR

HEEBEREIEREFEXL -

KEKE » WMACFIOAT —&3F » HEEE WA Z —E#HA%
& B 29615 B EE 2725 1Y BUR Z — B Y - BR 272{R JB ik Part XTIy » 2
29615 HIl 2 Part XIVEYHRSC - B2 B CHGERIH R Z - AR REH KK
ANHSBARETRMELER  REGAEBLARBNEEFFR
| o 272 M F 296 B E W B A B AN LT RLANGRL o ERERT P&
EHEME? ARAGEEERBELPIBRERN  REFAJLUMREFEZRRFLHDY
FOE M a2

mE B

Al
/

BTV HEE BB 2720 B 0 - RO SCETH 8 R AT
ARBAMREHNREFEREERF  ERTCUEB2269L AHFBRERE
7o TAMTENT M RT HF - BE R A0 R B MR SR AR BB 27200 B 1R D - U SR B B T R
FH26MMIE R L EREEN - AW E W AESRE &K - HREQFEH T
“this Part” 1y ¥R - k2 3 - & AV ACE 2 45 5 XD - SR A A5 5 XV
Y 55 2965 o B R MR — 2 MR R o A0 R EZ R SCAT 5 B AR 12 58 27215%
RERBHFRLNKREE  WEZUHHRBEE2906FELREHFLNKRE
oo WMAZEREEFRE - A (@) -

ZHE -
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5 248(5% -

HWELC#8 -

HthAmERE R REHDTHE : BREERS - &AM RGNS
A LERERERERR  BEFEGFRHEZEENOMHE - BOKHR - FH
FHEABAMHZEEN  FRERZANEE  HBERFEEREERFT - &
FEMEGEFEATLIHRE 2 BREIEAT R — SR (HIATICACH fIl)th
AEERNEST - REZEFGHRY  EREBLZBREFTHEAAHRERS A1
A R 2

il

HEERGFEREREXL

BARY H ALY E » AT EBB AR EBROFEEEEFREE - 5
A7) HEC BRI AWMEREEFH FEREF P IEHEEER -
KMEREZGOERTHAERIB -
-

A WAL O AR Al i B (TR R B R AR 2
Miss AU King-chi, Deputy Secretary for Financial Services:

Eugene, have you got any idea?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think there is not a great deal of system to the provisions that abrogate common

law privilege against self-incrimination, and then subsequently grant immunity in relation to
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that use of information, prohibiting its use in subsequent criminal proceedings. Some
provisions have certain features in common.  The policy is aways in common, but the

drafting means which they use to achieve that is somewhat different.

Clause 247 is broadly based on section 19 of the Securities (Insider Dealing)
Ordinance. It is not 100 per cent identical, but it broadly follows the pattern in section 19.
| could not say that section 19 of the SIDO, however, isidentical to al other use immunities
granted to prohibit the use of compelled self-incriminating evidence in civil proceedings but
then not being used in independent criminal proceedings. The effect of the provision is the
same. We are confident that the effect complies with all the human rights obligations in

relation to prohibiting use of compelled self-incriminating evidence in crimina proceedings.

Chairman:

In criminal proceedings?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. Thatisright.

Deputy Chairman:

Mr Chairman, | think we have debated very heatedly and at great length on this part
before. | must confess that | am still very uncomfortable with it. 1 do not know if | have
understood the provision under subclause (1) correctly. Basically what it meansis that — and
| just want to check to see if my understanding is correct: the Market Misconduct Tribunal
has power to require all sorts of information. ~ Once the information is given it is part of the
evidence of the hearing before the tribunal. So the question is. what can you use this

evidence for, particularly in view of the fact that some of it is compelled? It would be in
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breach of the right of silence so on and so forth.

You say that it is certainly not admissible for al kinds of criminal proceedings,
except those listed under subclause (2), which include perjury and | think perverting the
course of justice, and that kind of thing. You seem to say that it is aso excluded from civil
proceedings. However, it is not excluded from civil proceedings instituted under this part.
So “under this part” means that if, based on the finding of a market misconduct tribunal, |
have a cause of action to get compensation and so on, then | can use it. | understand the
exclusion of the criminal, but the civil means that the only civil proceedings in which | can
use the evidence before a Market Misconduct Tribunal is when | want to get compensation.
Chances are that these are the only civil proceedings which | am interested in bringing. So it
seems that the evidence before the Market Misconduct Tribunal can be used in civil
proceedings for compensation under this part, which is Part XIII of this Ordinance. That is
the net effect of it, isit not?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes.

Deputy Chairman:

We have been through that debate. | must confess | am still uncomfortable, but |
do not want to repeat that point.

HEEBEREIEREFEXL -

B N3R5 He A R e B U E R A 3E R ET R - E B
RERE AR HEE » MR EEFREZREEHE - FAEZE
ME - AR R AT BRI B AR - A 2 3 AT A -
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S HMtEEE B ERE A i RN - Rl —E&REEAR
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HESHER -
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HMEEEREIERERELL -

HAHBEMNEENWHE  BRAGERE -8 THRETRERL
EMEHE - BHHETEAS - MAZRABEKESFMAARE -

HEHA -
MR T U A TR G 2 FREOHMBRACEFA .. (L5 W

privileged informationiy fic 5C X ET B » 7 Bl “banker or financial adviser of a
person whose conduct is the subject...... "THMERITAEEEN - BEEENE
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HMEEEREIEREREXL -

EEERHEHMEFNER WRZAFEHTSRETE A

r ll[l

5 A -
HEE#A -
BB 3 0 5L o — TR ST BRI AR o i S

55 248{F & & A AT L Y

HEEHEREIRBEEXL -

TR Mr BAILEY { ¥ I 46 B ] (R iR FE — T -

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

On the question of clause 248: if you look at it, you are talking about the fact that
a bank is only required to disclose information “other than that person...”. Well, “that
person” in that context is the person before the Market Misconduct Tribunal.  Even if a
bank official or an official of an authorized institution was subject to the Market Misconduct
Tribunal, and there was information relevant to him in a bank, then the bank would be obliged
to disclose it under here. It only extends if you were looking at Paul BAILEY and Henry
WU had an account there, you would not be able to look at HENRY WU'’s account; but if |
was the subject of a misconduct proceedings and | was a banker, you would be able to look at
anything related to me. So that is redly just a safeguard to say that you cannot go beyond
the person who is being looked at by the tribunal, when you are asking information from
authorized financial ingtitutions.  So to answer your gquestion, yes; a person subject to market

misconduct proceedings who was an employee or any person connected with an authorized

- 44 - Friday, 21 September 2001



© 00 N oo o b~ W N P

NN DN NN NNRNRNRR R R R B B B B R
® N 00 g0 R WN P O ©0 N O™~ wWDN P O

W N
o ©

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERBERAEE) R
(2000 FRITEBENKRHAEEX ) ZEF

institution — this provision would not exclude him if there were information in that authorized

institution relevant to him.

Z/E -

18 R SCHY R 2 PR ) 535 #E i HE 70 - 55 249k — Orders, etc. of

Tribunal -

Hon Albert HO Chun-yan:

Chairman, in subclause (1)(a) and (b), we see the words “without the leave of the
Court of First Instance”. | would like to know whether there are any provisions in this
Ordinance or in any other ordinance prescribing the procedures for applications to the court
for leave. Arethere any statutory guidelines for the court to rely on in dealing with this sort

of application?
HMEEEGREREREX L :

55 BR Al 5 8 B E -
R ELZREREBEEFFRHXL -

R E > MR ERFHETWEREREREEFRENEDRN - ~

 WMHEEHFERENWR NN EENHAAIEZAEZFEREN - 28 L

%ﬁé’wﬁ@ﬂ F23(1) ()R thET R E H K - WAHGEHEM EAEE IREF LB
G E o P HNE R B & BiMr DAVIESH & 7] i £ 7

HEEBEREIEREFEXL -

BHATREE B4 HEEZ2 K ( ARG ) B EEC - 2 H
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Eugene, would you like to explain to us?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think Peter isreally the appropriate one to speak with regard to the government in
relation to the Tribunal.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes, it is dready in the existing ordinance for the Insider Dealing Tribunal. It is
very normal. Where there have been tribunals where there has been a finding of guilt, this
sort of order aways follows. It isredly just duplicating from what is already in the Insider
Dealing Ordinance.

Hon Albert HO Chun-yan:

How would you compute the cost incurred incidental to the investigation?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

You can equate this to what we have under section 33 of the SFC Ordinance, where
we can get costs of the investigation in, for instance, a prosecution. What we actually do on
thisis to work out the time it has taken for the investigation for the staff involved. It is not
just the salaries of the staff involved, but what we would call the on-costs, the costs of
providing them with accommodation and all the other costs which make up the total cost of an
individual person. Then we present that to the court at the end of a hearing. So
subclause (f) isnew. Itisnot in the Insider Dealing Tribunal. Thisis new for the Market
Misconduct Tribunal, and | think it is quite right that the costs of any investigation should be
recouped in a situation like that. | would envisage that the same sort of procedure we now
adopt for section 33 would be done here. Where you would have to keep time costs, and
then the time costs would be given to our personnel department that works out the total costs
of that individual person within the Commission, which as | mentioned is not just the salary
costs, but is the on-costs for that person. In all cases we have had before the courts, in the
Magistrates Court, the majority of them have been accepted in full. Occasionally they have
given lesser costs to us, but not on the basis that we have computed it wrongly. They felt
that the person should not have to pay so much. That has been done on many, many

occasions over the years in prosecutions before the Magistrates’ Court.
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Hon Albert HO Chun-yan:

So it include not only staff costs. There may be other costs.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

It is expenses. It is what we actually call the on-costs, which are the total costs
which it costs the Commission to keep that person within the Commission. So it would
represent part of the different costs associated, like the benefits that might be paid in kind for
medical insurance and things like that. It is the total costs of keeping that person in the
Commission. | think that is done in government aswell. They call it on-costs, which gives
you the total. The salary is one thing; the additional costs for keeping a person within
government is a lot greater than the salary, because you have the other benefits like the
pension, medical benefits, etc, that you take into account on that. | think it is an accepted

formulafor assessing costs of this kind.

Hon Albert HO Chun-yan:

You mentioned on-costs.  Would it include the housing and clerical support and all

these sorts of things?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

It would include secretarial support as a separate item. If we are using secretaries
or any person actualy involved - - if you take a particular investigation you have the
investigators; then you have the various levels of supervision, so you work out the actual man
hours spent for each person in that, and then you work out the total costs, as | have explained,
for that particular person, to the Commission in totality, which has an additional element
above the actual saary.
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If you use a secretary, that would be put down. If you use, say, two managers for
investigation, the total time would also be put down. The normal procedure then is that it
goes through a chain of authorization, because there are delegations for certain things. If
there is a delegation for a prosecution, it would either be with a senior director or the Chief
Counsel. So the time taken for the senior director, Chief Counsel or people advising on the
case in legal services would all be accumulated to work out the total costs. There is an

element of requirement to keep timing for what has been incurred in an investigation.

The same would apply to this. If, say, a tribunal instructed us to take action, we
would then be obliged to work out the time it has taken for us to do that, so that we can

present a proper figure to the tribunal.
-
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HHLERFHREM -

Deputy Chairman:

There is still the question about whether it is criminal, whatever the label is, in

substance. | think that is the argument. You may label it a penalty civil or disciplinary, but

if it isvery large then it may be taken as a penalty of a criminal nature.
ZE
R WMFEEE( AL ) BHEHS KSR RBLLAEARE -

il A 2601 3 40 ER R AT R 1T 4 B B $1,000, 0000 FIl 1 - — 8 4% i 748 & 2 9% o
A i £1 70 $3,000,000 - i {7 o] 5+ 5 F B B 6% & gl - (H 55 (1)(e) & (F)FC » Al
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A

Mr Peter A DAVIES, Senior Assistant Law Officer:

Perhaps | could add this. When the court actually fixes the penalty, one of the
principlesis one of totality. It stands back and looks at the particular case, how severeit was,
and what the amount to be awarded is, what are these civil awards; then he can add on these
costs, or he may not. It is pure discretion, and they often say: “We're not giving any of
those costs at al” or “We're giving a third of them. We're giving a third of the amount”.

That principleis carried out all the time, so thisis a pure discretion.

The court will look at the overal picture. If it is a small matter and there is a
million involved, as you say, in those circumstances it would balance it out and refuse to give

the whole amount.

Deputy Chairman:

Mr Chairman, is subclause (e) discretionary? Costs, of course, are aways

discretionary, subject to the usual rules. Are expenses discretionary?

Mr Peter A DAVIES, Senior Assistant Law Officer:

WEell, yes. They would be. If costs and expenses — and we do not normally draw
that much of a distinction — came to a sum, whatever it might be, they would look at that sum
and say: “Well, we don't fedl in these circumstances we can give any amount at all.
Maybe we' |l award half of the costs and expenses’. They will apply the principle of totality.
They will look at the overal penalty that this person is suffering in the particular

circumstances.

Deputy Chairman:
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| do not think anyone would be wise to rely on indications of this kind.

Chairman:

Alexa.

Mrs Alexa LAM, Executive Director and Chief Counsel, Securities and Futures

Commission:

If | may say, in areading of subclause (f) in fact it saysin thethird line:  “The sum

that the Tribunal considers appropriate...”. The Tribunal does have a discretion.

Deputy Chairman:

Mr Chairman, | do not think anyone should be advised to rely on this kind of
assurance, because you see, different principles work for costs and for expenses. In fact in
all sorts of situations, quite often the penalty is in the expenses of investigation, so that the
government may well say: “Okay. As a matter of policy you've got to pay the expenses,
because user pays, since the person who pollutes must pay for cleaning up the pollution.
Since you committed the market misconduct and we have gone into a lot of trouble to
investigate and you have to pay the expenses’. The government will be able to pay and
make all sorts of other rules. For example, in disciplinary matters of the Hong Kong Law
Society, one of the sources of complaints is that maybe the fine, the actual penalty, may be

very small, but the investigation expenses can be very high.

Since these differentiated costs and expenses costs will follow specific rules or are
generally under Order 62, expenses may well be governed by something else, unless you have

something expressly provided.  Otherwise | would think that you are quite vulnerable to all
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the expenses, and here you have a real worry, because in normal criminal proceedings you
have done all your investigation before proceedings start, but in this MMT you investigate as
you go along. Much of it may be wholly for the benefit of educating the members of the

Tribunal. | sharethe worry, but | do not know what | can do about it.

Z/E -

I

HEMRFENZMEL @V - R EHQEMEOFEHEM -
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MELCES -

EHEHEFCRBEMARER  DERAEWNER ? BLRE > &
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BfTstEHR?»MMEg G GEER  REAFHREREIHFRSMEELH ?
HMEEEGREREREX L :

B PR RS B B H R AN AT B8 () ()X -

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

There is no taxation on it, but as | explained to you, what has happened in practice
isthat we normally give a breakdown of the costs of the individualsinvolved, prepared by our
personnel department. Asfar as | know, there has never been a challenge on that. With the
costs of investigation, we have not always got the full amount back. It is at the discretion,
say, of the Magistrates Court, but in general we have produced this ever since the
Commission was established. There has never been a problem on it, and we break it down
basically according to the individuals involved, the number of hours involved, and the costs

computed by our personnel department. That is how it has been done.

| would add that | do not think you could see subclause (f) as a penalty. In fact it

purely isthe cost of aninvestigation. It isnot apenalty at al.
Hon Albert HO Chun-yan:
| know.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:
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Personally — | would add to that — | think that if a person isin fact found guilty of
market misconduct, he has had to have this investigation conducted and he should be subject
tothis.

Deputy Chairman:

There you are, you see.

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

He should be subject to this, so it is not a penalty.

Hon Albert HO Chun-yan:

Chairman, suppose there is disagreement on the amount of expenses incurred.
Can the objecting party call upon the Tribunal to scrutinize item by item, or at least certain

itemsinyour bill?  Isthere any such procedure?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Excuse me. Presumably it is open to the tribunal to do that. We have not
considered that. Subclause (f) is new in relation to the Tribunal, so they have not looked at
SFC's investigation costs before. As Paul has explained, in magistrates’ prosecutions done
by the Commission itself, they are commonly claimed and they are commonly looked at by
the court. | think Paul has explained that. We did look at making investigatory costs under
subclause (f) taxable as costs of the government prosecution, if you like, of presenting office

costsin arrears are taxable.

We formed the view, after considering that taxing officers would not be familiar
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with investigatory costs. As you say, they are of a different nature to legal costs — and would
not have the expertise in looking at investigatory matters, and that the taxation schedules of
the High Court are not really adapted to investigatory matters. They are really adapted to

civil matters.  Investigatory matters are obviously of adifferent nature.

It would be open, and the tribuna procedures are broad enough, | would think —
perhaps Peter could correct me if | am wrong — to, if there were a dispute on costs before the
order was made, for those costs to be scrutinized by the Tribunal.  How that would occur |

do not know, but the tribunal procedures would be flexible enough for that to occur.

Under subclauses 249(3) and also 250(3), certainly a person must be granted an
opportunity to be heard before the penalty is imposed; so there are granted natural justice in
relation to that, and that iswhy | say that procedures are broad enough to allow for a scrutiny
of related costs and objective costs.  Lastly | would add that once a cost order had been
made under subclauses 257(2) and 258(2), there is scope for appeal of that as of right to the
Court of Appeal. At which time under subclause 258(2) the Court of Appeal can vary,
reverse, strike down and/or substitute any decision on costs it considered appropriate, as it

could with any other penalty decision of the tribunal under subclause 249(1)(a) to (f).

Deputy Chairman:

Mr Chairman, | think that given subclause (f) which is enacted with the policy
endorsed by the legislature, expenses should be recovered from the person who has been
found guilty of market misconduct. Then | do not know what submissions you can make
before a Court of Appeal on any proper expenses imposed on you. You would have to say
something exceptional, and even if you happen to be bankrupted by this sort of thing, the
court can only say that the legislature must have foreseen this when they enacted this. |
would not rely very heavily on a submission of thiskind. | do not think hardship would be,
generally speaking, the kind of thing you can say.  Although you say there is a channel of
appedl, | do not really know what grounds you can have.
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Now, subclause (f) would aso give people in the market a proprietary interest in the
salaries of the Commission at every level, because you say “lI had an officer Grade” —
whatever it is — “spend 3 months full-time on it, and you must put his salary multiplied by
threeinto it”, there you are. | do not know what arguments you can use against it. So Mr
Chairman, can we have some idea of the kind of expensesin the past that you have asked for?
This can be very expensive, or it can be a very small sum. | do not know what we are

arguing about, so could we have some idea of what it is?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

As far asthat is concerned, would you be happy just with, say, the prosecutions we

have had?  We have got lists of costs awarded in various prosecutions.

Deputy Chairman:

Why do we not have alook at those investigatory costs?

Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

Quite obvioudly, | think except for one or two cases, they have been relatively

small.

Deputy Chairman:

If we could have some information in writing, then maybe we do not need to
discuss it and take up time. If there is something serious, then maybe we will think again.
Mr Chairman, while | am speaking, can | suggest a small amendment on page 32?  Itisjust
amatter of drafting. Under subclause (1), in the third line, instead of “making one, or more

than one,” can | suggest “making one or more of the following”?
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Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Chairman. | am not sure whether subclause (9) would allow
prosecution against a person who has difficulty in paying the costs awarded to the government

or the Commission, in which case poverty would be a crime.
HMEEHGREREREXL :
25 (9) 5K H coveriiR #5 25 (1) () ~ (1)(b)E (1) ()X fF iy am < 55 (1)(a)
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EENMNEEIEA4E — Written statements for institution of proceedings: F {f"]

AL & am o LA -

Deputy Chairman:

Mr Chairman, | have three different kinds of questions.  First, | think |1 have made

that suggestion before, about the written statement; whether you need the word “written”.
Other than that | have no problem with it.

FE

BN B 140k » S A A HAMEE ? 42 F B E > B AEE & 15
fok -
Deputy Chairman:

Mr Chairman, a suggestion of drafting: instead of “perpetrated any conduct”, |
think the Administration has used the words “have been engaged in some conduct”. Can |

suggest that?

WELC#S -
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case law... ...

Deputy Chairman:
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No, it isjust as a matter of language, you may perpetrate a misconduct, but you do

not perpetrate a conduct.

HEEBEREIEREFEXL -

B H - 1~ » the word “perpetrate” is probably used in insider

dealing and that is a misconduct.

Deputy Chairman:

You may perpetrate misconduct. | would say that that is a violation of language.

You perpetrate misconduct. Perpetrating misconduct | think is over-stating the case.
HMEEHGREREREXL

Ban R e read on» NI EIRYE B R ET R - XN EE
& » “perpetrated any conduct which constitutes market misconduct”. Would
that explain it?
Deputy Chairman:

Mr Chairman, whatever it is, if “perpetrate” is supposed to govern conduct, then it
is a problem. To perpetrate any misconduct which constitutes market misconduct, then

maybe; but you just do not perpetrate conduct. Anyway, this is a drafting point. Really it

can only be asuggestion. | do not want to get into drafting. | am not the law draftsman.

ZHE -

B R 28 151 » S A A 1= A A MR A0 1605k g
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Deputy Chairman:

Mr Chairman, | have severa problems with clause (16). On page 6 there is
“perpetrating conduct” and | have made that suggestion. Also as a matter of drafting, the
financia product, which is the subject of the market misconduct — I do not know if afinancia

product can be subject of market misconduct specified, this stretches to several provisions.

What seems to be generally conceived is this:  you start with a statement which is
rather equivalent to a charge or indictment, or something like that, stating who you are
accusing of having committed misconduct; what he is supposed to have done; what the
financia problem involved, and so on.  You provide the particulars. Thisis how you start it.
Then it seems that you contemplate that in the course of the hearing, some people who were
not mentioned in the earlier part, may become involved later on. Isthat the case? Have |

got that right?

If that is the case | am somewhat disturbed because then further down you also say
that someone ought to be represented. This is a fundamental rule of natural justice, that if
you are accused you should know from the start that you are accused. You should know from
the start what you are accused of, so that you can prepare, make representation and make such

intervention as your interest, because you are accused and it entitles you to it.

But, if in the course of a hearing this can change and someone who may be giving
evidence suddenly finds in the middle of it that this written statement is amended, and then he
suddenly becomes the accused person. How do you cover his interests and his rights in the
earlier part of the proceeding when he has not yet been accused? | understand that the
Administration is very keen on flexibility, but has flexibility really gone so far that you no
longer give adequate regard to the rights and interests of someone who stands accused of

something fairly serious, whether you call it a market misconduct or whatever?
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Deputy Chairman:
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Mr Chairman, | have read the part that the Deputy Secretary refersto.  Against the

last sentence | have noted:  “I should hope so”.  You say then “...might also arise the legal
necessity to start the proceedings all over again”. | hope so. Suppose | have not been

following these proceedings because | have not been involved; in the middie of it you say |

am accused. How do | know what has been said in the proceeding?

| do not think it is a matter of discretion. | think there should be clear provision
that there has to be safeguards that this sort of thing cannot happen. It cannot be open to the
Tribunal to choose that even though you have not been involved in half the proceedings, you
may nevertheless be added to the proceedings in the middie of it. At least there has to be
provided some express mechanism for you to be heard as to why you should not be involved

at thislate stage of the hearing. Asit stands, | am just not comfortable with it.

What sort of procedure would it be?  Can you change this in the middle? Isit
just a very informal thing and it would be within the Tribunal’s discretion to decide?  Or

what safeguards are there?
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Deputy Chairman:

But Mr Chairman, | do not understand why this is necessary. | think it should be
as a matter of course. The genera course of events is that even if in the middle of it you
discover that others may also be implicated and they should aso stand accused, it would
appear to me that there would be separate proceedings. Rather, if you were to bring them in
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at this late stage there has to be clear justification. It should not be just an additional good
thing.
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think the primary safeguard, and the honourable Deputy Chairman has aready
referred to it, is really the overriding obligation to grant natural justice to any party, and the
adding of a party | do not think deviate from that overriding obligation; and | think the
chairman as a judicia officer will be all too well aware of his obligation in response to the
motion to add a party, coming from the counsel assisting or, in this case, the presenting officer
who has the power to move that a party be added, who is identified in the course of
proceedings, will in deciding whether to add that party or whether to commence proceedings
again, or aternatively under the proposed CSA refer them for separate proceedings.

He will have regard very carefully to whether adding a party at that stage would
result in the fact that that person could not be granted any substantial degree of natural justice,
sufficient for them to adequately defend themselves before the Tribunal. It is a question of

-73- Friday, 21 September 2001



© 00 N oo 0o A W DN P

W NN RNDNNNDNRNRNRNDNIERER P B B B B R o
S © ® N o 00 R W NP O © 00N o o0 W N PP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERBERAEE) R
(2000 FRITEBENKRHAEEX ) ZEF

flexibility, | think, as was referred to before. Certainly the flexibility should not derogate

from that overriding principle of natural justice.

| think that looking for certainty in that is the means of dealing with it, perhaps, but
what we are saying, | think, is that there are circumstances in which it may be possible to add
a party early in the proceedings. Then the Tribuna Chairman, after considering the matter
with the help of his colleagues, will form aview that it is possible to accord natura justice to

aperson by adding them to those proceedings.

However, it may be such that it is too late in the proceedings for that to occur, so
that either the Tribunal has to be re-commenced or aternatively they have to be subject to
separate proceedings, if that were to be the case. | cannot say much more than that. |
think Peter may be able to assist in this. The parties will obviously have a chance to speak
before they are added as parties, and the Tribunal certainly would wish to hear a person before

they were added as a party to the tribunal proceedings under clause 16.
Deputy Chairman:

Before Mr DAV IES starts to assist you, my question isreally asking for background
information. When in the past have you — | do not know what you call these persons

suspects, or new accused?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

“Implicated persons’ is the present term.

Deputy Chairman:

Has that happened, and if so, what were the circumstances in these particular cases?
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Miss AU King-chi, Deputy Secretary for Financial Services:

Just say the facts about the Lippo case. Okay?
Mr Peter A DAVIES, Senior Assistant Law Officer:

As you go aong people, often quite innocent, are dragged in. It is happening all
the time. In Apollo we started off with two implicated persons as defendants. | think we
ended up with eleven or twelve. In Lippo, which has just started, we started off with three;
we have ended up with, | think, eleven.

Deputy Chairman:

What are the circumstances?  In these cases were they all considered to be safe to

do so?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Not in my opinion.

Deputy Chairman:

Is there any process of hearing the parties? Was there any discrete deliberation on
this question?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. What happened in Apollo was: when this came up somebody, because of

this very wide definition, was attacked. He was just a witness. So he was then made an
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implicated person. | will call him “a defendant”. And then because of the circumstances
several other people were made defendants.  He was then given the right to representation.
So they had a short adjournment of a couple of days; he came back with his counsel. His
counsel said: “I haven't been here so far. | didn't know my client was the subject of
charges, so | want the whole thing heard again, and | also want the tribunal to stand down,
because the tribunal has pre-judged the issue against my client”. That is what is happening
at the moment.

Deputy Chairman:

So in the past was there any experience of there being implicated people added to
thelist?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes.

Deputy Chairman:

And it proceeded without starting all over again?

Mr Peter A DAVIES, Senior Assistant Law Officer:

No. Ithadto start all over again. As| said, the tribunal had to step down.

Deputy Chairman:

| should think so. Thank you very much. In fact that is why | do not think you

should allow that sort of thing. | do not think you should provide for people to be brought in

inthe middle. Consider the prejudice. That person is unprepared. How far can you go in
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a submission, because you really do not know anything. You have not had the time to
prepare, but you have to fit into the momentum of the hearing, which has aready begun and
maybe has gone some way down. You would have tremendous pressure of resisting it. |
really do not think thisis a useful provision. | think that if, in the course of the hearing, it
appears to the Tribunal that other people may be implicated, then they refer that matter to the

Financial Secretary and make a recommendation to the Financial Secretary.

| think in any legislation that would permit or appear to permit this kind of addition

of defendants, as you put it and make it even stronger, this would be very disturbing.
Mr Peter A DAVIES, Senior Assistant Law Officer:

| cannot disagree with that.
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RN EELTIE R 551 B — {f £ 3 - Just before (a) we have the words
“subject, however, that...” and you have (a), (b), (c), (d) and so on. | wonder

if the Administration would consider “provided that” and “is subject to certain
things”. “Subject that” does not seem to be the right wording. Second, the
drafting question is: under (a), for example, you have “shall remain the
same”. | think this should be “remains” rather than “shall remain”, and the

same thing occurs on page 8, immediately before paragraph 18. You have

“shall remain” again. | wonder if it should just be “remain”. These are just
drafting points for the Administration’s consideration. | do not need an
answer.
ZE
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Deputy Chairman:

Mr Chairman, | have some difficulty with clause 18. | do not understand what is
meant by “the Tribunal shall have jurisdiction exercisable by reference to awritten statement”.
| mean, either the Tribunal has jurisdiction or it does not have jurisdiction. If it has
jurisdiction it would be able to exercise it, and | am not sure what is intended by the words

“by reference to awritten statement” and so on.

Chairman:

Mr DAVIES.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. | think the reason for this being necessary is that the Financial Secretary
gives the Tribunal its jurisdiction under the earlier section. So he gives a notice to the
Tribunal to institute proceedings into misconduct, and they get jurisdiction from that order.
Now, if during those proceedings somebody is brought in — this refers back to the earlier
discussion — and a new notice is given to the Tribunal in respect of that person, this clarifies
the fact that the Tribunal also has jurisdiction in respect of that matter.

| think it is open to argument that somebody would say “At this stage the
jurisdiction was defined earlier by the Financial Secretary and therefore anybody brought inis
not within the jurisdiction of the Tribunal”.  Does that explain it? That is what this is
about.

Deputy Chairman:

Thank you. First, | imagine that in the light of the foregoing discussion, you

would be reconsidering clause 18.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes.

Deputy Chairman:

Perhaps we need not go into great detail, but | would just say that because the word

“jurisdiction” has not appeared before, to my recollection, there may well be a different way

of putting it.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

It springs from a matter which is before the court at the moment, in respect of
jurisdiction. It isbeing argued in November. Itisbeing donein private, so | cannot go any

further into it.

Deputy Chairman:

That isfine. | am sure you do not put it in there just for fun, but because when the
guestion of jurisdiction had not come up so far, to see “jurisdiction exercisable by reference to
written statements’ is not readily understandable. Maybe when you decide on the policy
you may be able to put it in such away as to make it more directly understandable — “may” or
“has power” or something to that effect. | think your note 8 is also part of the discussion

which has gone before, so | will not raise that again.
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

That comes from our securities and futures contracts;, hence “securities contracts’
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does not appear.
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futures contracts » iy DL 3R 5 5 A 32 7= BB - 2 A IT 22 157 € “futures contract”
NEHER  ZHEFRIEEN'S  HETCHFEHEEEFRACHWER > J#E
FA A B & B9 15 0 - P DLERZ 2 B [ - L 41 - FH 7R “ securities” 2 “ futures
contracts” #& % 7F 55 X |1 IH H B+ [&] IL JE 2% 7 1L B (1 21 7 $5 ) /2 “ securities”
DL K “futures contract” o

Z/E -

R R 28 21100 - F (LA R A M 2 A0S 226k g 3R AE & & 28 23fF -
B R BZ RS - S ALA 1R A I 2 0 SR 2405 e 2

A BL 55 25M » & A2 1 A [ 7 AR RS 2608 IR AT S 271k -

Deputy Chairman:

Mr Chairman, this is part of the discussion which has gone before, so | look at it

particularly with regard to note 12.  Here you say in the main text that this person shall be
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entitled to be heard, but the point is that if he has not been named until the middle of the
hearing, then he would hardly know that he has to be heard at an earlier stage. That is part
of what the Administration probably has to reconsider. That part is aso relevant. | need

not go into the details since it is under reconsideration.

-

HL{E R R page 1425 2815
Deputy Chairman:

Mr Chairman, | make the same point. It says “notwithstanding anything in Part
X111 unless a person is entitled to be heard...”. Infact, | do not quite understand who would

be a person not entitled to be heard. We are not talking about whether he had an opportunity
of being heard.  You say that he is entitled to be heard. What is the class of people that

you have in mind?
BRI EREREX L -

WA EEZEBRIFET Y EfiEF T R& AT EEZ A
T BRARGEHEARG K EAEMELRERNER - S AFREM AR
B EEN -  ZMESEHE B ErxEWR AL —ERZ MW EERN

BR2TIRFTHHR L N T =B 2 LM - R W W H S L EF » 3255
THEATZE c Mg SR EFHELELETRIANAL T EgZ
AR A -

A
#

H

ZHE -
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AP 8T 15 R 56 27 e 28(5R B - {55 BURF ST 1T R 08 A0 r] g B A 5 HH Y
I o & @ ] SRR % - 58— R MOR R EAT RO 5 BB R
FRRS - REHEEE A IR EAEEAFRER - ER/RERE
AT e B R 1R - A BT IR R G TR AT E 5 27 K 281k -

Deputy Chairman:
Mr Chairman, | quite understand that. It isjust that quite independently | wonder
if “entitled to be heard” is intended to cover having an opportunity of being heard. Anyway,

| suggest it here maybe that when the Administration reconsiders the whole thing, they will

reconsider the drafting here too.
ZHE -

BARR 55290k - SR A HE ?
HWELC#8 -

E R B E 13H 5 27(a) ik - &% ik 3 e F “officer of the
corporation” - EE2 N EHEF?EXENREXEESEEEN?ZHBE R
HE®E?

HMEEEREIERERELL -
fif =18k X HFE N E & -
HWELC#8 -

BRALLAEZEEEHANL - B (EHEZ - B27(b)HRETH
EFEREFF AT » A HEEMEM ARG - ZFEALEEFTEEEA ? FH
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mOERITHEHEMES DIt ERRE A LERRER?
HMEEEEGREREREXL :

Fr 7 EEET A > HAHZE AN LAl REE R R - A - FFE Peter
R A BE - % AR I DA R R A HAh A+ 7] DUE R (U3 - Paul » R 4
S E T EAITE D
Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

| think as far as “any other person”, in that context, is concerned, it might be
someone who might want to be represented by someone like a financial adviser who could
give evidence in the context of what wasbeing heard.  That is one thing that would come to
my mind immediately. It would be relatively rare, | would think.
Hon Albert HO Chun-yan:

Normally it should be a person who has certain professional expertise in the matter.
Mr Paul R BAILEY, Executive Director, Enforcement, Securities and Futures Commission:

That is correct.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

That would normally be our expectation, that they would be legally represented.
However, for instance, before the Takeovers and Mergers Panel which adjudicates matters on
the interpretation of the Takeovers Code and disciplinary matters pursuant to that, there is

scope for people to be represented by advisers other than legal advisers, if a person thinks on
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their own election that such a person can afford them an adequate defence. Here | think that
is much less likely, because tribuna proceedings are obviously quite complex, and | imagine
you would usualy want to be represented by an experienced civil or criminal barrister.
However, if a person considers that somebody else might ably represent them, and the
Tribunal agrees that it will not prejudice their rights of representation, | do not think it is
necessarily harmful to allow that person to suggest, for instance, that a financial adviser who
perhaps was not admitted as a solicitor or counsel but had legal qualifications, could represent
that person.

Hon Albert HO Chun-yan:

Apart from the nominated financial adviser to represent him in part of the

proceedings, in another part he will get alawyer. Can that be done?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Possibly. | think it isunlikely. It would be more likely, perhaps, that they would
have a team of people, maybe a financial adviser or an analyst, and part assisted by counsel.
| think it would be unlikely that they would want to chop and change between representatives.
It would be more likely that they would perhaps have a multi-discipline team assisting them.
Hon Albert HO Chun-yan:

Okay. It would bein the hands of the tribunal anyway.

ZHE -

B R 25 29 k2 306k » &5 (2 1 A [ R 2 A M 55 3Lk g
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Deputy Chairman:

Mr Chairman, | think that we discussed the purpose of clause 18, and perhaps you

could briefly explain to us what is the purpose of a preliminary conference.

Miss AU King-chi, Deputy Secretary for Financial Services:

He M £ K& G SFAT I th 5 18 & - B0 7 $L 55 Mr Peter DAVIES briefly
explain to us what the purpose of a preliminary conferenceis. Meanwhile we would propose
to Members that perhaps the words in the last two lines can be deleted — that is “or such
ordinary member or other person as he may specify”. | recal last time a Member asked the
purpose of these conferences, and how can the chairman alow other people to preside over it.
So on second thought we do not think the chairman should really assign the job to any other
person. Perhaps we should first ask Peter to briefly explain to us what would be the purpose

of these preliminary conferences.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Again, what has happened in the past is this. because you have a tribunal
constituted by two men who can be quite busy, we found in the past that people have asked to
have access to the tribunal to discuss a certain matter at very short notice; and one of the
members has been away at that time. It israrely the judge, because the judge is doing it full-

time, but the membersarenot. They have their own jobsto do.

A lot of these matters are very small matters, matters incidental to the proceedings,
and of small consequences, but they need to be attended to very quickly. | have always felt
that some provisions like this would be very helpful to us, because it gives the power of the
chairman to call a conference. We only do this if everybody agrees and he thinks it is
appropriate, and he could deal with things very, very fast. It gives us afaster procedure than

we have at the moment, because sometimes you haveto say: “I’'msorry. We'd like to mest,
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but we can’t because member A is away until next Thursday. We can’t deal with this until

then”.

There are alot of ancillary small matters which need to be dealt with very quickly,

and | think a provision like thisis very helpful.

Chairman:

But what would be done in the conference?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Again, | have said earlier that you have given the Tribunal complete flexibility as to
its procedure. Nobody knows what any one procedure is going to be. It will vary every
time. A lot of these matters will be procedura matters, and one of the parties who is a
defendant may want to go in and say: “Look, | agree to everything you' re saying about me,
except for this one thing. 1'd like to cut the hearing down because | don’t want to have to
pay al the costs at the end of the day. I'd like to go before the Tribunal and mention what
this issue is, through my counsel. Maybe we can cut the whole procedure down. | may
want to make certain admissions’. There are all sorts of things which can be done at these

conferences.

Chairman:

Why they can not be done in the tribunal ?

Mr Peter A DAVIES, Senior Assistant Law Officer:

They can, but as | say, what we have seen in the past isthis.  because people have

been away there have been large gaps, if you look at the history of it. You do not have the
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same speed. A lot of these matters concern procedure, and only the chairman would be
involved really.  He normally sits with his members. He would do al the thinking and the
talking, because there would be legal matters, procedural matters, which would be in his own
peculiar purview; and these are the matters | foresee he could deal with. He could sit with
one member if he wants.

Chairman:

Why does the Deputy Secretary not propose someone like an ordinary member and

other persons?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Wethink that isagood idea, on reflection.

Chairman:

You just deleted it. It would be presided over by the chairman?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Always by the chairman, with the consent of the party.

Chairman:

Would it be too difficult if we narrow the scope of the conference to some

procedural matters? Do you discuss any matters other than procedural matters?

Mr Peter A DAVIES, Senior Assistant Law Officer:
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| would have a difficulty defining “procedural matters’, because it would be so

wide anyway.

Deputy Chairman:

From the drafting it is not clear what sorts of things may be dealt with in those
sittings. It merely says that after proceedings have started you can have a little proceeding
ontheside. Thismay giveriseto uneasy feeling or conjecture asto what can goon. | hear
several words being used, for example it is procedural or that it isancillary. If you can think

about some way of characterizing the kinds of things, so that people can see what it is.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. | see

Deputy Chairman:

| remember when we were discussing it in relation to the other tribunals, Audrey
wondered, since you say that after the material has given submitted you have a conference,
whether it is a pre-trial conference for people to consider the possibility of settlement and so
on. It may give rise to different expectations. If you could characterize it so that people
can seethat it is to settle ancillary matters, and perhaps also add that any decisions reached in

these conferences would be reported in the Tribunal when it convenes, it could be helpful.

Chairman:

Yes. They are good suggestions, and | think this change also appliesto the Bill.

BN EBE32fk - S E R EBEMAE 2 A EEI3BKIIE ? WHEGwH B
chairman as sole member of Tribunal ) &5 57 - B R E 34 S B ERE 2
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- BR300 » S A RARME

HWELC#8 -

BT AL A5 WS — Bh o M A P B2 21 B expenses - 2 & A HE B E K
presenting officerfy & /g 2

HEEBEREIEREFEXL -

FIEH -

WELC#S -

HE FEtribunal members - B[ 3= & K A A 44 B & BY & FH X 1A] 2

Z/E -

EE 2

KK

Y

WELC#S -

HE Mt FEEETinvestigations I EE LR - ik &R - EE XS
UNGEZIDA=R0F i R R

ZHE -

58 12 cost of the Tribunal.

HMEEEREIERERELL -
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WELC#S -

HHEEE  BEFHG SRR EREEHNE R —& 0 2

Z/E -

MEANZHFHEEH - (f /Ecosts -

HEEBEREIEREFEXL -

38 72 2B (L) ()R AT 45 By FIE » 1 A 2 28 (L) (F) s P 18 B FUH -

WELC#S :

it 2 - & #i {F costs ?

HEEBEREIEREFEXL -

o RABEmWESS -

Z/E -

FQ)(e)HBEEREATNER  F()OFZHEFHEEH - (1)(e)

R(OF A EH O AELEN - REBEHRE - 2 #EE 7] 5858 (1) (e) A fa 1Y

AEEHm < -  WEGRIERINAS —Ha < > iE#EEFRE T EES
WE R EHm < -
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KW IE » ALBFAI IR A G ME AR E LR  PlAEHRES H &
TR ERASE  RAEBFEEHELIEHSEBEENIRE -

HEEBEREIEREFEX L -
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HMEEEREIERERELL -
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i

DhyE LR EEEHEIETH A LHNERE -

k=g
r_t

Deputy Chairman:

If expensesis part of the penalty, you would be in some troubles.
ZE:

DA Y 1 5 L ar -
HEEHGREREREX L :

W [a] gl A< 72 m] LLRY -

Deputy Chairman:

If you say you should pay, it is a government policy; it is generd; it is the financial
policy of the government. That isquite apart. But if you say that “because the fines are not
sufficient, deterrent, so that we cannot increase the fines, why don’t we increase the penalty
by a sort of back door”. | do not think it is acceptable. They have to be separate principles.
ELC#HS -

R AR T RN - HREE® - Afgew 2N EA - 8
BToRER - ZRELEGHBEEEE N - KA ZEAMEE - 2R
15 Wiy -

HEEBEREIEREFEXL -

B Al 2R R G A A EGE ARk
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ERHTEEXEXL -

REDLFE &L » B EE A REMmS RN E A L&
tribunal ] expenses/z /> £& £z (1] o

i

Deputy Chairman:
| should hope so.
ERHFEMEXEXL -
MARVEERBFEAERMORFEEHTEEN B LMY
expensessE & BT MW EREF TSR ET RAER AN LAY EATE /- AA]
e THE T —TREHET -

HWELC#8 -

ﬁjfﬁEﬁ*ﬁcostsO A4 557 5w i costs iz expenses - $ H Hi AT 5 #Y
B MAEEHEEEEgNER -
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%

HEEBEREIEREFEXL -

Mg m SR - EEF2E -

WELC#S -
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HAEHEH -HBER BHBOUERLSRALHBEBETHENE
H - R E BB l2EE Mk JIHERERENER -

ZHE -

B Y 2B 250 i —  Further orders in respect of officers of
corporation » % i F 1% A [ & ? B ik page 38 subclause (3) B 46 1Y fi= 3 » %
(L % F M- 2 5% page 391 5 SR 2 T 7E 5 5 58 2511k » J {1 H %A M
RE 7 JI0JEE E 25215 g

WELC#S -

55 252(1) 6k 73 5 55 (a) Ko (P) B2 - 28 (a) B AT 2 Ky /25 A 3 56 (b) g 2
HEEFAROAN > TREEWEMNKFHENA - B@KETH » 3FEIE A5
e N KH B AR Fr B #8 2l Hy costs » HA5 Mt 1 — =2 & A - 55 3 A HY costs2 15
B JE AR B AERE ARIBE S - MEEZHEAY -

HMEEEREIERERELL -

o & T i Mr Peter DAVIES to explain what clause 252(1)(a) would

cover it.
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Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. | think it has been drafted this way, and | could be corrected, because of

Order 62 of the Rules of the Supreme Court, which apply. The word “costs’ in there is

defined, and includes, | understand, the word “expenses’ also.

Hon Albert HO Chun-yan:

It includes “ expenses’?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Order 62 of course would only relate to legal expenses.

Miss AU King-chi, Deputy Secretary for Financial Services:

| think the Honourable HO is asking about expenses to awitness.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Under subclause (a)?

Miss AU King-chi, Deputy Secretary for Financial Services:

Yes.

Mr Peter A DAVIES, Senior Assistant Law Officer:

| am sorry. A witness would be called. He would go along, and he would lose a
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day’ s wages, or he would have taxi fares to get to the court, or whatever. That is the sort of

costs you are talking about there — witness expenses.
Hon Albert HO Chun-yan:

So it would include legal costs incurred by the witness?
Mr Peter A DAVIES, Senior Assistant Law Officer:

No. Itiswhere it is being required for the purpose of the proceedings. That is
only awitness who is brought there at the behest of the Tribunal. At the end of his evidence
he will be asked: “What are your costs and expenses?” and he would say “Well, I’ve been
here aday. I've lost a day’s wages. | catch ataxi to get here. 1've got to go home by
taxi”.  Itisjust those thingsthat istalking about.

Deputy Chairman:

Mr Chairman, | seem vaguely to recall another part of the ordinance which aso

refers to witnesses who attended hearings. There were some provisions for the sort of things

the witness may be reimbursed for, or paid for. | do not really remember which, but if there

is something like that, maybe that would aso help.

HMEEEREIERERELL -

HMEE—T -

HWELC#8 -

BN 28 (2)3K » B2 SCETH - sELEE A BUT 2T - it 2 » B &
= R NEITNCIE S=3= 9 0 SRLEE - N
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# -
FE:

FIREQH » KB R EME? IES )RR ? FHREG)K > &
(7 2 8 2 B /F &) & page 4245 253 — Contempt dealt with by
Tribunal - LB > (REG A EHE M HEE 2

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Chairman. In respect of subclause 4, | have some reservations as to
the effectiveness of that.

Chairman:

Which subclause ?
Mr KAU Kin-wah, Assistant Legal Adviser:

Subclause 253(4) on page 43. | have some doubt that the provision would be
effective to achieve its purpose, because contempt does not need particular proceedings, and
could be punished by the tribunal as the relevant person appears in the course of the hearing

of the tribunal. | think this is actually a drafting matter. | do not know if the draftsman

would consider that.

ZHE -
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PR AT -

ERYEZEEREERFHKL -

% (4) X T Wno proceedings - th 5L /& & » So iR R AR 2 LHAE — @
proceedings for contempt - I [ffl] 4 ELMr DAV IESEX 2@ 21| - &% % 2K 56t » contempt
th & 5 — {@ proceedings - & 7K tribunal & & w] g8 & Bl & @ B H & 0 ¥
contempt ) & %l - {H B & ZK &t - J& th /2 — {[E proceedings L ¥k E A 7 Hi
contempt - Mr DAVIES » /R 5% B 7t ?

Mr Peter A DAVIES, Senior Assistant Law Officer:

That is right. It would be a proceeding. This is a contempt in the face of the
court, as it were, and it is dealt with on the spot. At the same time it would be a proceeding

and there would be certain procedures which would have to be followed to ensure justice.

Deputy Chairman:

Mr Chairman, | think | understand the legal adviser’s concern.  You are redly
saying that that person should not be punished for contempt of court for that sort of thing; not
that the proceedings may not be instituted. There are a number of ways of dealing with
contempt. One way of dealing with it is that even in the course of, say, some civil
proceedings, you might wish to cite someone for contempt, and then you may file summons

for the contempt proceedings, although there are proceedings within the proceedings.

Nevertheless you have separate summons starting the proceedings for contempt, but
it may be dealt with on the spot, without proceedings being brought. So when you say “no
proceedings’ there is at least ambiguity there as to whether, when it is dealt with on the spot
merely by asking the person concerned to show cause, it could be described as “ proceedings’;

whether it isjust part of the larger proceedings so that it is not a separate proceedings.
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When you say: “no proceedings may be instituted”’, it is not only the word
“proceedings’, but “ingtituted”. So it is an institution of proceedings. Thisisvery concrete
and very definite, and if | were to represent anyone who is caught here, | would certainly take
the hard line and say that it has to be separate proceedings, discretely and separately instituted.
If that is not intended, maybe the drafting can be modified to represent that, because the
policy should not depend on whether, as a matter of procedure, separate proceedings are

brought or not.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Maybe we could consider amending the word “instituted”, so it becomes something
like “taken”, “conducted”, or something like that.

Deputy Chairman:

It isamatter for you, but | think just to avoid the ambiguity.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Yes, thank you.

Chairman:

Page 44.

HWELC#8 -

TR RN R 253(2) & 12 HH R RE - 28 253(2)(a) fkk 31 BH =2
“without reasonable excuse” » % fi] &5 253(2)(b) Kz (c) & i V2 5 35 £E ST HA G 2
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Z/E -

55 (2) () 3k $2 2] 15 #8 5 1% 5 # <F orderfy {F It -

WELC#S -

JE L T R A 0 B IR R

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The definition of the conduct in subclauses 253(a), (b) and (c) is that the conduct is

without reasonable excuse.

Hon Albert HO Chun-yan:

Yes. Itisaready there.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. “..where relevant in relation to the intentional or reckless giving of false or

misleading information”, for which we think there is no reasonable excuse, obviously.

Hon Albert HO Chun-yan:

How about subclause (¢)?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures
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Commission:

Obstructing. | think this debate has gone on in the context of course of Part XV1I,

hasit not, Chairman? *“...subject to reasonable excuse”.

Miss AU King-chi, Deputy Secretary for Financial Services:

The Honourable HO is talking about subclause 253(2)(c).

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Obstructing?

Miss AU King-chi, Deputy Secretary for Financial Services:

Ordersimposed by the MMT. Right? Not obstruction.

ERYEZEEREERFHKL -

ERERKHEHE T - EFERPFAERGXHITNIETATIAES

“without reasonable excuse”;g {f & {+ - 1R F & B F09EE - T E DA

“without reasonable excuse” iy 7R » tI R R EWEE - BE A MAZHZEFR -

A RSO B RE -

WELC#S -

552490 Wk A BT BHE R IR 2

ERGELIZRERESRFHKL -
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75 253(2) (c) for & B2 5] 25 249(9) fok 2 51k 1Y a7 <« FH IR 55 249(9) i 19 55
B EM ATERE EEERE ... .. e ar < - BIEILSE" - At DL 3 M
EE253(2)(c) e th £k FH Al R BV 55 % - BI“HE 48 5038 H & ¢ 25 249(9) f5 ... ... 7
ALy g 27 o W % 5 12 £ " without reasonable excuse” - Ft L 4 { & il {5
S —E M - MEIEKE > E R A E R B ASET R ITE -
Deputy Chairman:

Thisisadifferent offence. Thisis contempt.
SR ZRRERESHEFHKXL -

oo MR FEANFILIEAT - WA DURRZ A A SRR EE - 15 B B3 #R Al
AV Je2 B contempt i [/ » SEFR S ANRBAM F L EERF - fEE B § - A
mEEERERE M AT REBE AT EENE N - AR M A A BT
FHE—H -
MELC#ES:

EEBW N o ZANEEZEWAX?

ZHE -

TSR R 6 & BB AR IR - B[R I ST J2 contemptity 5 7

Zdipy EIO] = = H = =&
BEIZAN > BB ERK?

ERGELIZRERESRFHKL -

AT LB (A)FET AN S s R AT R A B A LW X2 2 - AT E st 3% AT
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RHZANEEMFERER  AMEASTESZAFH R EE - ARE#
TREANF R - (B A AT DLE R MR R R EE P - JMT9 £ 58 (430
Pl E] 55 — % -

ZHE -

OK.

Deputy Chairman:

Mr Chairman, then | have a problem. | thought | did not have a problem. Now |
seethelight and | do have aproblem.  Mr Chairman, normally when you punish anyone for
contempt of court, there has to be contempt.  Contempt can be characterized or defined in
various ways, but in layman’s language, there has to be some contempt.  You cannot say
that just because the court makes an order, and somehow | did not carry out the order, that in
itself would constitute a contempt. | think then you are in breach of the order, but that is

not necessarily a contempt.

However, when the court summons you to appear before it, they will say: “This
seems to me that | issued an order and you did not obey that. That seems to be in contempt.
What do you haveto say?”  You can then say why, although you were unable to do it, there
was no contempt of court. If the court accepts your reason, then there is no contempt of
court. There may be other things.  But if it is written in the way as subclause (2), then
“the tribunal shall have the same powers as the court of first instance to punish for contempt,
as if it were contempt of court.” The failure by itself, whether or not there has been any
intention or any element of contempt, would be punished asif it is contempt. That would go

beyond the court’ sinherent power of punishment for contempt.

ZHE -
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AR EE BRWYES - HOE L A] DUIUHE 28 (2) () sk » #HI5 2

HMEEEREIEREREXL -

ok % R 3%+ ok St Eugenefi? B — T - 1Ky 5 25306/ T 1 3% - I 41
8 45 2560 % BB 19 dr 2 T 1E IR A MR E B A -

Z/E -

BT (HRTRE - %% — BFEL o In this part, even if we
delete subclause 253(2)(c), it works, because it automatically becomes a

criminal offence.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. That is so. Your observation is correct. It will still remain a criminal
offence. Perhaps | could make an observation on subclause 253(2). | think subclause
253(2) — my interpretation is this, at least — is actually an empowering provision in relation to
jurisdiction. It grants in the various circumstances set out in (a), (b) and (c) the jurisdiction

to the tribunal asthough it were the Court of First Instance, to punish for contempt.

However, the contempt jurisdiction still remains a discretionary one, and nothing is
mandatory or obligating that the tribunal actually make a finding of contempt in these

circumstances.

Deputy Chairman:

Yes. | understand. Because it is a tribunal, it does not have an inherent power.

A court has an inherent power to punish contempt. A tribunal does not have that power, so if
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you want the tribunal to have that power, you have to provide for it by statute. | have no
quarrel with that, but | would say that a contempt must have an element of contempt.  Even
for the Court of First Instance, the inherent jurisdiction of the court does not make a strict
liability of —if I may borrow the analogy — certain acts as contempt; but you seem to do so

here.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Perhaps | could come in there, Chairman, if | may. There are two forms of
contempt. Itisavery involved and difficult subject, and very old, but there are two forms of
contempt, that is, civil contempt and criminal contempt. Civil contempt is as the example
you gave earlier, Mr Chairman, where somebody is ordered perhaps to pay a sum of money
and does not pay. Then he said there is an application made by the party owed to go before
the court and for the other party to give reasons why he has not paid. Then the court may
say: “l giveyou 7 daystopay’. If hedoesnot pay within 7 days, the other party goes back
again and the court says: “Unless you pay within this period, | will contend that you are in
contempt”. Itisthat sort of contempt. The other form of contempt is where you do it in the
face of the court, and you are contemptuous in the face of the court. Itiscrimina. | think,
to back up what was said earlier, subclause (c) is, if | am right, to give us extra power in civil

contempt. That ismy reading of it.

Deputy Chairman:

Mr Chairman, with due respect, whatever the cause giving rise to contempt, you
cannot punish anyone for contempt unless there is an element of contempt as understood by
the layman. You define what constitutes contempt, whether criminal or civil. It is never
the failure to carry out an order of the court. It is by itself not enough for contempt. For
example, if thereis an order for me to pay a certain sum of money within 7 days, and | fail to
do so, and | am cited for contempt and go before the court, and | say “Look, in fact | wasin

prison. | was kidnapped by the big spender and | was taken outside the jurisdiction within
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that period of time. | have been ableto pay. | would have done so”, in those circumstances

the court may say: “Then we accept that there is no contempt”.

Here it seems to me that you make the failure to pay, in itself, without more,

contempt; so that | can say whatever | like, but it will still constitute contempt.

Mr Peter A DAVIES, Senior Assistant Law Officer:

If 1 could amplify my earlier response, we agree certainly that failure to pay an
order should not itself be contempt. | do not think, with respect, that that is the intention of

the clause, but perhaps that can be examined and altered if necessary.

Deputy Chairman:

Yes.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think the intention of the clause — my reading of clause 253(2) — isto say that in
the circumstances of subclause (c), where somebody fails to comply with an order, the court
or tribunal, acts within its jurisdiction and the powers of the Court of First Instance as though
these circumstances were contempt. Again | return to my earlier statement: this does not
mandate that the tribunal has to make a finding of contempt in these circumstances. It has

the jurisdiction and the discretion of the Court of First Instance in those circumstances.

| think your interpretation is that subclause (2)(c) is a deeming provision. It

deems these circumstances to amount to contempt.

Deputy Chairman:
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That suggests that to me, particularly when you remove things - - | do not want to
go any further. | think my concern is clear, so perhaps, Mr Chairman, speaking for myself, |
could ask the Administration to look at this clause again to see whatever the intent is.  We
are agreed on the purpose. My concern is whether the legal effect, as drafted, may give rise
to those sorts of doubts. Perhaps it could be looked at again, so that | can be assured
whether or not it has that.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Just to change it from a deeming provision to a jurisdiction provision, or to clarify

that it isin fact ajurisdiction provision rather than a deeming provision.

Deputy Chairman:

But it does not go beyond that.

e

OK - 25 254{6¢ — Report of Tribunal -
Deputy Chairman:

Mr Chairman, on page 45?
Chairman:

Yes.
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Deputy Chairman:

Mr Chairman, on page 45 under subclause (2)(b)(ii) | expect that you put “as
reasonably practicable” because sometimes you may not be able to locate that person and
you have tried your best and so on; but it is difficult for me to see what giving acopy “so
far as reasonably practicable” should limit. Could you just say, for example, “make
available a copy” ? Then you would leave the question of being reasonably practicable

alone. Thisisjust asuggestion.

Z/E -

KA ZREARBGRGEAME - REBLIENS R - EHFREE

HMEEEREIERERELL -

FEHRRTRFREREARST  HENWLHEE  RUFREES K
AR AR RERRSE FRETHFEERINKFERZ RS - W 2HR
o BRE [ Ry AR 95 58 (@) B (b) Bx By A E AT 55 -

e

5 2555 -
Deputy Chairman:

Mr Chairman, before we move on to clause 255 on page 46 in subclause (4): |
wonder if the Administration really means a person is not liable in civil or crimina

proceedings, because what you are saying is that even if civil or criminal proceedings are

brought against that person, he will not be found liable. If that is the case, either he is not
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made liable or heis not liable in these proceedings.

ZHE -

BE 1R 58 2556 — Form and proof of orders of Tribunal » & (i H 3 H
[l 2 0 PSS 256k e 7 L A EE R

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Chairman. | wonder whether in subclause (1) of 255, it is necessary

really to specify when the order is made. That tends to be a bit too restrictive if it so
happens that the chairman has forgotten. | do not seereally the need to specify that time.

Z/E -

8 &b 70 2 & B R E 7

r Ll/[/l

HEEBEREIEREFEX L -

=1 - Do you have very strong reasons for the operation of the IDT?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. Thisis part of the existing legislation in this form, and it is aways followed.

Once a penalty is made we register the order.

Deputy Chairman:

But, Mr Chairman, what happens when, for whatever reason, the Tribunal made the

order, and presumably announced the order and does it orally at the end of the hearing? He
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can do that, can henot? The chairman of the tribunal can announce that?
Mr Peter A DAVIES, Senior Assistant Law Officer:

It is always done in the form of areport. They come back and they just issue the
report, or sometimes they do not need to; it just comes out and it is published. Itisonly at
that stage that you know they have decided.

Deputy Chairman:

| see. | was wondering that when he did it, when he gave the order, and did not
put it in writing, is the situation open to remedy?  Does he have to hear the whole thing
again?

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes.

Mr KAU Kin-wah, Assistant Legal Adviser:

If I may add, “the order herein referred to” does not necessarily mean the order that
the Tribunal would make at the end?

Mr Peter A DAVIES, Senior Assistant Law Officer:

That isright; yes. There is some doubt earlier about it. It could be an order, of

course, “may join the proceedings’.

Deputy Chairman:
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So what happens if he makes an order and he somehow overlooks the record?
Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. The orders that are made for joining the proceedings are never registered.
We have never had that problem. The one we need to register is at the end when the tribunal
has done its work, goes home, has made its orders, and then we have to collect the money.
That isthe one | wasreferring to earlier.  We register that.

Deputy Chairman:
| know.
Mr Peter A DAVIES, Senior Assistant Law Officer:

We have the problem of getting the money, which can be quite difficult.
Deputy Chairman:

Yes. One faces al sorts of difficulties sometimes. For example, if it is one of
those conferences where we just examine at the sittings, to clear housekeeping matters, for
example. In the course of that the chairman makes an order by consent and so on, but
somehow that was not recorded in writing, and then afterwards the parties discover that it has
not been made in writing — normally in a normal civil procedure you then just ask if the order
could be recorded at alater stage.

Mr Peter A DAVIES, Senior Assistant Law Officer:

In writing; yes.
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Deputy Chairman:

But even if you have the words “when the order is made’, that means it is beyond
remedy. If it is not recorded in writing at the time the order was made, then that cannot be
remedied.

Mr Peter A DAVIES, Senior Assistant Law Officer:

That would be right.

Deputy Chairman:

You may prefer to run therisk. Rules are aways provided for the unthinkable and

unimaginable and so on.
HEEREGFEREREXL :

A& g M EEFEEE -
-

BRI 552560 » BB R AME? IBEXRMEwB3ITEH —
Appeals, etc. - [R5 25716 — Appeal to Court of Appeal » &7 H B H H
w7 f & page 481 7
Deputy Chairman:

Mr Chairman, the legal adviser tells me that this form of drafting is quite usual, but

| wonder if it isan appeal under subclause 257(2), then can the court in addition to confirming

or varying or setting aside or substituting the order, also allow the appeal, or dismiss the
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appeal. There does not seem to be any incompatibility. It seems that this is very specific
here. The provisions are very specific. | just do not know whether it is necessary to so
restrict the Court of Appeal. | expect that the court would decide when it is a matter to be
remitted, when it is a matter that has no need to be remitted, when something can be
confirmed and when some substitution should be made. Or there may exist circumstances
when it is an order which the Court of Appeal feels a need to be varied, but because of the
facts concerned, does not want to provide its own substitute order, but would prefer the
Tribunal to reconsider and come up with a different order. Does subclause (2)(b) alow the
court to remit to the tribunal to vary the order?
Miss AU King-chi, Deputy Secretary for Financial Services:

Peter, do you want to make any comments on this?
Mr Peter A DAVIES, Senior Assistant Law Officer:

| think it is already there.
Miss AU King-chi, Deputy Secretary for Financial Services:

| do not see a problem.
Mr Peter A DAVIES, Senior Assistant Law Officer:

We do not see a problem.

Miss AU King-chi, Deputy Secretary for Financial Services:

In remitting it to the Court of Appedl, it isnot just copying the previous law.
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Deputy Chairman:

Since when have we adopted this?  What isthe origin of thisform of drafting?

Chairman:

IDT, it was.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

It was IDT, | think.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

This is in section 32, subsections (1) and (2). They tried to divide this scenario
into two parts. For the first part it referred to the appea on the finding and determination,
and the second part, subsection (2), refers to the appeal on the costs, orders and other things.
In the first part it refersto “... alow the appeal, dismiss the application, and remit the matter
to the original tribunal”. In the second part it refers to “... quash the order appealed against,
or substitute another order”. So it issimilar to our scheme here.

Deputy Chairman:
Section 23 of the Insider Dealing Ordinance?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Yesitis.
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Deputy Chairman:

Thank you. Isthat thefirst time we have used this form of drafting?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Asthelega adviser advises, it israther common in our laws.

Deputy Chairman:

Yes, but | wonder when we started doing it. It is not important, but you have all

these computerized, and it is very easy for you to find out. If it happens to be handy, | would
really liketo know. Thank you.

ZHE -

A R 26 2581f% - J(:E H IR A [ P FE IR 5 5w page 5028 25915
— No stay of execution on appeal -

Hon Albert HO Chun-yan:

It appears that only the Court of Appeal has the power to grant a stay of execution,
and not the tribunal.  Why not?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| am just interpreting, but | would guess this is taken over from the Insider Dealing
Tribunal again. | think if the Insider Dealing Tribunal were to have reached the decision that

penalties were appropriate, then it would be of a mind to grant a stay of its own penalty
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decisions, in effect. Really that is a matter to be dealt with on appeal, and left to the appeal
body, which in this case is the Court of Appeal. | am just thinking what was the original
drafting intention behind the Insider Dealing Tribunal. | cannot say it was definitely that
consideration that led to it.

Hon Albert HO Chun-yan:

Even the Tribunal may think that the point to be taken to the Court of Appeal would
be highly contentious and there is the likelihood that it may be overturned. So even the
tribunal may consider that it may be aproper casefor astay.  Bearing in mind that thereisa
time lapse, of course, between the date of the ruling of the tribunal and the date of hearing of

the appeal .
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Mr Peter A DAVIES, Senior Assistant Law Officer:

In practice, there has never been a complaint in this regard. One of the problems
is, | think, that the Tribunal completesits report and it is delivered; it is published. Itisonly
then that somebody knows what is happening, what they have decided. There is then a
period of 6 weeks, | think, when they can lodge an appeal. | think it has always been in the
interests of justice that we can start looking at the penalties and start looking at a possible

enforcement.

It is very easy to go before the Court of Appeal and to ask for a stay of execution, if
that is what they feel. It isnot really practical, in my experience, for the tribunal to actually
hear this, because of course al the proceedings are over. The tribunal cannot hear it at the
time of the penalties hearing. So thereisthislong wait. You are waiting 6 weeks, and you
do not know until that 6 weeks has passed whether or not they are going to appeal. On the
last day of the 6 weeks they may stick in an appeal.

It is not easy to get the tribunal back to consider an application, in any event. Itis
more logica and more practical for those people who have decided at the last minute to
appeal to go to the Court of Appea and ask for leave. In certain cases where somebody has
written to us and said “We're going to ask for a stay of execution”, we have not proceeded.
We have just waited to see what the Court of Appea says. The solicitors have written and
said: “We intend to apply for a stay of execution”, and we say: “Well, we'll wait and see
what the Court of Appeal says’.

The other point is that 6 weeks is not that long in respect of enforcement. What
we would want to do isto try and get payment. Six weeksis not that long. It is only when

there is a much longer period that we start actually going towards enforcement. That is we
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take action against them - legal proceedings. That would be much longer. In practice — |
know it is a point which is hard to understand — it has never proved to be a problem. It has

proved to be a quite logical procedureto do it thisway.

Hon Albert HO Chun-yan:

| think in some cases the penalty may be more than of a pecuniary nature. There
may be a caution order or depriving the party of the qualification to be a director — that sort of
thing. The consequence may be quite serious, and very minor in some cases. The point
may be contentious, even if atribunal concedes that it may be strongly arguable. It may well
be the case that even tribunal members and the presenting officer have no problem with a stay;
and let the point to be tested in the High Court. Why not allow the tribunal to have the

power? Itisentirely amatter of how you structure the proceedings.

Mr Peter A DAVIES, Senior Assistant Law Officer:

Yes. The stay of execution isonly — this is what it actually means — in respect of
money. An execution is where somebody will not pay; so then you take action. You may
move to sell hisflat to get payment. It is those matters which it is al about, and they do not

take place for avery long time afterwards.

There is always plenty of time for somebody to say: “We contest the money
award. Please don’'t move against us, because we're going to contest this in the Court of

Appea”. The other orders are not affected by this phrase “ stay of execution”.

Deputy Chairman:

| can see that in fact you have some difficulties about applying to the Tribunal for a
stay, because there is no tribunal. The Tribunal has ceased to exist. Once it has given its

decision, the report, then it hasfinished. Even if you have the chairman still hanging around,
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the other two members’ membershipisover. You would have to reconstitute the Tribunal.
Hon Albert HO Chun-yan:

How about the question of costs? We have just been told this morning that the
Tribunal may be called upon to consider whether costs should be awarded, and whether
certain items are reasonable and should be allowed. You know, that is something that can
only be dealt with after the report is concluded.

Mr Peter A DAVIES, Senior Assistant Law Officer:

No. What in fact happens, with respect, is that it is in two parts. They make
their findings. They say: “We find you are an insider dealer”. There is then another
hearing when they hear you in mitigation and the amount of penalty to be paid. They then
retire again and complete their report.  Their report comes out, and after that they go.

Hon Albert HO Chun-yan:

But why cannot the application for a stay be dealt with in the same hearing, when
the question of costsis also dealt with?

Mr Peter A DAVIES, Senior Assistant Law Officer:

That would be possible; yes.

Hon Albert HO Chun-yan:

Soitisnot impossible. It isamatter of policy?

Mr Peter A DAVIES, Senior Assistant Law Officer:

-125- Friday, 21 September 2001



© 00 N oo 0o A W DN P

W NN RNDNDNDNRNRNNDNIERERPR R B B B R R
SO © ® N o 00 A W NP O © 00N o o0 W N PP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERBERAEE) R
(2000 FRITEBENKRHAEEX ) ZEF

It isnot impossible.

Hon Albert HO Chun-yan:

| can understand that the Tribunal would be very reluctant in most cases to grant a
stay, but there may well be exceptional circumstances so that even the tribunal would think it

appropriate to grant a stay.

Mr Peter A DAVIES, Senior Assistant Law Officer:

It is very difficult at that stage to say when you are mitigating, “My client's a
good chap”, this, that and the other. “Please don’'t penalize him too much”, and at the same
time say, “However, if you do go ahead we'll appeal and we'll bring a stay of execution”.
They just do not know at that stage whether they are going to appeal anyway. It is only
when the report comes out and they see the size of the penalty — and that does not happen
until a second stage, when it finally comes up — and they see what is going to happen to them.
It isonly at that stage they can really sit down and consider whether or not they are going to
pay the penalty or whether they are going to appeal. It really would not be very practical at
the earlier stage to make that application to the Tribunal.

Hon Albert HO Chun-yan:

| still have some problem with that. | would have thought that the party can
always make an application for a stay, even before the conclusion of the report, and then let
the tribunal make the decision. Then state in the report as well as to whether or not, in case

there is an appeal, an interim stay will be granted.

Mr Peter A DAVIES, Senior Assistant Law Officer:
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If it isamonetary order, you see, at the earlier hearing you do not know how much
the monetary order is going to be, so you cannot say at that stage “I’m going to appeal you”.
It is very difficult to say at that stage “I’m going to appeal this. It'stoo much”. You are
making an appeal against the size of the monetary order; then you can only really make your
mind up after the report has actually been published.

Hon Albert HO Chun-yan:

Then can we empower the tribunal to deal with this residual question, even after the

conclusion of the report?

Mr Peter A DAVIES, Senior Assistant Law Officer:

You could.
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Deputy Chairman:

Mr Chairman, if justice requires that the tribunal have such power, | am not going
to make the members work harder, but | think we have to consider whether the provision of
applying to the Court of Appeal for a stay of execution is sufficient on balance to cover the
need. | suppose that if we feel that is insufficient, then we would consider giving the

Tribunal such power; but up to now | am not convinced that the hardship would be so great
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that it cannot be dealt with expeditiously by the Court of Appeal at the time when you appeal
against the decision, the penalty awarded by the Tribunal.
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