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Deputy Chairman:

Mr Chairman, | cannot quite understand subclauses (7A)(@)(i) and (ii). | just

cannot understand what it means. Can someone explain this? What doesit say?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Deputy Chairman, this clause is taken from paragraph 3 of Schedule 1 to the UK
Criminal Justice Act. This is the opening paragraph of a UK defence for those who are
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dealing with knowledge of their own trading activities, or intentions, or those facilitating such
trading. We have undertaken to the Legislative Council to table these provisions, which we
will be doing shortly this week, so members can compare this provision with the United

Kingdom provision.

Basically what subclauses (a)(i) and (ii) require is that a person is either themselves
undertaking a dealing in listed securities or their derivatives, and you must read it in
conjunction with subclause (b):  “...at the time when they have knowledge as to their trading

activities or intentions’, and you will find the definition of market information in subclause

(9).

Deputy Chairman:

That is okay.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

If 1 can take you through subclause (a)(i) perhaps: “In connection with any
dealing in listed securities or their derivatives, whether by himself or another person, which
was under consideration or was the subject of negotiation, or in the course of such a series of
dealings...”, so anybody who acts in connection with such a dealing, at the time when he has

market information, and with aview to facilitating the accomplishment of those dealings.

Basicaly, if | can simplify those words, they are these: if I, for instance, have
marketing information as to my trading activities and undertake a series of dealings, | will be
allowed to engage in those dealings, even though information about those dealings may in and

of itself constitute insider information or relevant information as it is defined under the Bill.

For instance, to take an example, a substantial shareholder makes a decision to
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purchase more shares with an unlisted corporation, or to dispose of shares with an unlisted
corporation: that may in and of itself be relevant to market sentiment in relation to that
corporation, and may in and of itself be inside information. This defence would allow
somebody to engage in that activity without being prohibited by the insider dealing

provisions.

However, perhaps more directly, it is also aimed at, for instance, a person building
up a stake prior to atakeover, whereby they are building up their stake within the corporation
prior to the point where the general offer obligation istriggered. They know they are going
to make a takeover offer and are intending to do so. They must achieve the 30 per cent
threshold as it will be under the Takeovers Code to achieve that. This will, in connection
with any dealing in the listed securities, i.e. the takeover which was under consideration on
the subject of negotiation in the course of series of such, with a view to facilitating the

accomplishment of that dealing, i.e. building up a stake, for instance.

Alternatively it allows somebody who is acting on behaf of such a person to
facilitate that dealing, for instance by hedging, prior to the acquisition of an OTC derivative.
If I, as a securities dealer or an investment bank, were to acquire the underlying shares in a
listed corporation prior to assisting a client of mine to engagein an OTC derivativein relation
to those shares, | would be, in connection with any dealing —.e. the OTC derivative as
shares — which was under consideration, was the subject of negotiation, or in the course of a
series of such OTC derivatives, acquiring the underlying shares with a view to facilitating that

transaction —i.e. the OTC derivative, by lowering the cost of the transaction.
The words are quite broad. It is basically to cover any act of facilitation with a
view to engaging in a transaction where that transaction may in and of itself be prohibited by

the definition of “insider information”, being inside information about one’ s trading activities.

Deputy Chairman:
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| have a vague feeling of what thisis about. Can | check to seeif | have it right?
The insider dealing is basically about prohibiting someone from dealing where he has inside
information:  certain things are going to happen which would affect the price.  This
defence isthis: if you are the person who is doing the dealing which would affect the price,
then you cannot help knowing what you are doing, presumably, and then you would be

exempted fromit. Isit that sort of thing?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

If the information is of the type described in subclause (9) — and if you want me to
go on to an examination of subclause (9) | will, but until you say that is necessary, | will not —
where, for instance, the inside information is of the nature of order flow information, and |
know that | am going to be purchasing a large block of shares, there is nothing in policy that
should prohibit me from doing that. Otherwise | would not be able to take out the
transaction itself, merely because of the nature of my individual personality and that | am a

substantial shareholder of the corporation.

Alternatively, regardless of whether | am a substantial shareholder or not, the size
of the transaction and the nature of the transaction of itself is very market-sensitive
information that somebody is undertaking this type of transaction which will affect market
sentiment.  The definition of “market information” captures those sorts of information, so
as you quite rightly said, it would allow the person himself to undertake that transaction; or
alternatively somebody helping them to facilitate that transaction. It does have that broader
effect; hence the wording of subclause (a)(ii) with a view to facilitating the accomplishment
of the dealing.

Deputy Chairman:

Mr Chairman, | will try again, perhaps, when | see the UK Act. Can | ask the
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legal adviser whether the Criminal Justice Act is a perfectly simple thing to get? If you have
Halsbury’'s Statutes it should be a matter of 5 minutes. Can we ask some of our people to
bring up a copy of it? | think you will have it in your library.  Could we ask someone to
help so that we could understand this?  If they specifically say that thisisacrimina - -
Mr KAU Kin-wah, Legal Adviser:

| have a copy.

Deputy Chairman:

| see. Okay. Maybe thiswould help, because | do not want to hold everybody up

just because | am not clever enough to understand what insider dealing is all about.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Thereisvery little explication of the defence, unfortunately, in the United Kingdom.
This defence is worded very closely on that, and if the legal adviser has any difficulty in
locating, we can provide an internet website reference to that, and expedite that matter.
Deputy Chairman:

Obvioudy, we were hoping you would supply us with the provision.

Z/E -

H AT 5L 1T & G A page 2411 55 (8) K - Bl IR E RS0 F i F R A ME 2
B 55 (9) 5K e 2
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Deputy Chairman:

Mr Chairman, | have a problem with subclause (9). | think probably it is just
linguistic. “...information does not consist of the following facts’, and some of the
subclauses are not really facts. They are really items of information. | just wonder if you
could look at the language again. “It is not the fact that there has been, or is to be, any
dedling...”

FE

B 7 AT o
B ELEEHESEFFHXZ L -

EETHAEE - EE o2 R EEA Criminal Justice Act - H R
BGXWEERLE—K  Z2RFBO)REINNZMEEEH - —LIEH # ok pr 5% 4
TS - X EHR W E A that” —F 5 H 4l S A $8 £l number, pricesy,
identity » M T EFe —HEENX - HEHEKRKEMR - EEFUL - FLAMA] DA
EHiTH e AmatterE IR S LwE S -

Deputy Chairman:

You might consider just taking out the word “fact” or substituting the word “fact”

with “matter”.  Anyway, we will have alook.

Z/E -

1F page 25/ 5 (9) # ¥ H for the purposes of subsection (7A) » “market
information” §y 7& f& - 3% I &8 B9 E 2= D0 HUE F R 58 (TA)R - G M A B E &
& 7w RS E A AR g 2
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

No. Mr Chairman.

ZHE -

B8 X 1F page 26HY clause 285 — Insider dealing offence - defences for certain

trustees and personal representatives » 25 v/ 5 12 H [ 8 ?

BH S 26 2866 — Insider dealing offence - defences for certain persons
exercising right to subscribe for or acquire securities or derivatives: %5 {7 5 1% & M /E ? &
Lk e -

Hon Audrey EU Yuet-mee, SC, JP:

Can | ask whether clause 286 means that the person is allowed to, and it is proper

for him, exercise his right even after he knows the relevant information, provided the right

was acquired before he knows the relevant information?  Isthat the intention?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes.

Hon Audrey EU Yuet-mee, SC, JP:

When | looked at this subclause, | kept thinking of the banks. If they are, say,

mortgagees and they have the right to sell securities under some mortgage document, is that a
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right which they acquire prior to the company going down or the company getting into
difficulties? | understand the position is that the bank is not allowed to deal in these shares
or these securities if they then acquire insider information, such as, for example, knowledge

that the company isin financia difficulties. Isthat the position?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

That is the policy intention. If the banks presently and proposedly under the Bill
have mortgage rights over certain securities and are in possession of inside information that
would affect those values or securities, they are not allowed to dispose of them into the

market before the wider public is aware of that fact.

Hon Audrey EU Yuet-mee, SC, JP:

Is there not therefore some inequity there? Why is the bank not allowed to
dispose of securities if they have insider information and they know that the shares are going
down in price very soon, whereas here, under clause 286, if | am an employee and | have
acquired my right, because | am an employee, to, say, share options and things of that sort,
and | have inside information, can | then exercise my option because | know the price is going

up?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes, you could. | think the policy distinction is this: the two parties who have
negotiated the actual contract between themselves should be aware of the possibility that there
is inside information arising at some time in the future, and that possibility will be factored
into the exercise price of the option, if the parties are sophisticated enough to bargain over

that — and they should be if they are entering into option contracts.
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However, the bank will be selling the shares over which they have mortgage rights,
into the open market. Those people will have had no prior negotiation with the bank as to
the possibility of inside information in relation to those securities at the time of the making of
that contract. So the distinction is that there is quite clear prejudice to those people.
However, those who are negotiating the option contracts should be pricing into the option
contracts and its exercise price the possibility that one party may perhaps have inside

information at some time in the future.

Banks designing options regularly engage in this type of financia engineering.
They try, to the degree that they possibly can foresee events, to price the possibility of all

those future events into the exercise price of those securities or options contracts.

Hon Audrey EU Yuet-mee, SC, JP:

Eugene, you say the distinction is that in case of share options —that is, “the right to
subscribe or otherwise acquire the listed securities” under clause 286 — you are talking about
the contract between two persons who have already factored in the fact that both parties will

be aware of the inside information?

But you can have situations where, say for example, | am a shareholder and | am
not a director, so | do not have insider information. | grant you an option and you are a
director of the company, and you exercise the right, when you have insider information, to
acquire the shares from me. The share option agreement does not necessarily need to be

made with a company.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

That is correct, but | suppose in that circumstance you have another defence

-9 - Wednesday, 3 October 2001



© 00 N oo 0o A W DN P

W NN NDNDNNDNNNNDNDTIERIERPR R B B B R B
S © ® N 6o O R W NP O © o N O 0l M W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

availableto you. Thereisadefence under subclause 283(6) where a person is entering into a
contract with a person who they know to be a connected party to the corporation; that
connected party has not counselled or procured the transaction, so it is an unsolicited
transaction, if you will.  Anybody who is dealing off-market with somebody who they know
to, or have reasonable cause to be, a connected party should be exercising appropriate caution
in dealing with that person. He is assumed to be a sophisticated player in the markets

because it is unusual that an ordinary retail investor is engaging in these sorts of transactions.

What | would say is that in those circumstances anybody dealing with such a
connected person should either require a warranty in the share sale contract or the option
contract that there would be no undisclosed insider information at the time of the exercise of
that option; or alternatively be asking a premium if they are the person who is disposing of the
shares pursuant to that option when it is exercised. They would be, in effect, taking a
premium for the risk that there is insider information at the time of the exercise of that option
by the director. So they have negotiating possibilities available to them, which should
enable them to contract around that risk, and share that risk with the party with whom they are
negotiating, in terms of designing the option contract. That facility is not available to those
who are buying shares in the open market which are disposed of by a bank, on to the stock
exchange, when the bank is in possession of insider information as to a potential default by
the corporation over which those shares relate; and those people who buy in the market then
take the risk of no possibility of negotiating for that potential risk. They buy with the
presumption that all material information has in fact been disclosed, and they have no ability
on the market to negotiate the further possibility that it has not been.

Hon Audrey EU Yuet-mee, SC, JP:

Sorry, Eugene, which clause do you say | should look at in addition to clause 2867?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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Clause 284(6), where a person is charged with an offence in respect of that. “Itis
a defence to the charge to prove that he entered into the transaction otherwise than as a person
who has counselled or procured the other party to the transaction, and at the time he entered
into the transaction, the other party knew or reasonably should have known that he was a

person connected with the corporation”.

Hon Audrey EU Yuet-mee, SC, JP:

Sorry. | am still not following why you think it is okay. You seem to be saying
that these people can protect themselves. | give you an example. Say | happen to be a
shareholder of a company, and | do not possessinsider information.  You are a director of the
company, and you have a contract to buy my shares. Now, if you have insider information
as a director, | feel aggrieved that you are able to buy my shares based on your insider
information, because you are able to negotiate the price with me, even with a share option.
It is not anegotiation with price. At least you know when you acquire my shares, using your
insider information. Are you saying it is okay because | have the power to ask a warranty

from you?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In effect, yes. | think it is a caveat emptor sort of assumption that the legislation
makes. Thisis adefence carried over from the Securities (Insider Dealing) Ordinance, and |
think the policy intention was at the time if you know you are dealing with somebody who is
connected with the corporation — for instance, a director or substantial shareholder — and they
have not solicited you to enter into that dealing, the defence is premised on that. If they do
solicit you, they no longer have a defence because there might be a chance for undue

influence or any sort of commercial skullduggery going on.
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However, if it is an unsolicited transaction you are dealing with somebody you
know, or reasonably ought to know, is connected with the corporation off-market — and this
defence is premised on an off-market transaction. You are put on notice that you are
assumed by the legislation to be sophisticated. It is not an unreasonable assumption, because
many retail investors deal in listed company shares; not only company shares, but aso listed
company shares off-market. To negotiate appropriately so as to protect yourself, share
agreements of this type quite regularly contain a whole ream of representations and warranties,
for instance that the listing rules have been complied with; specifically that all material
information that needs to be disclosed under the listing rules has been disclosed.  Any
lawyer who was acting for such a person and who did not include such a warranty in the

contract | would dare say is quite clearly professionally negligent.

There are means in which these people can negotiate. Alternatively if they cannot
negotiate such a warranty, they should be asking, if they are the person who allows the
securities to be acquired, for a premium because they are the ones bearing the risk that there
will be some favourable commercia event in future in relation to that company which will
increase the value of the share; and they will not be able to retain that economic benefit.
There are commercia abilities available to them to negotiate, and the assumption the

legislation makes is that they are in a position to negotiate in that manner with the connected
party.

Hon Audrey EU Yuet-mee, SC, JP:

Isthis a protection that is available in all sophisticated markets?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

No. | think itis quite difficult to compare the defences available under the insider

dealing legidation in all jurisdictions, because the legidation in and of itself covers the same

-12 - Wednesday, 3 October 2001



© 00 N oo 0o A W DN P

W NN RNDNNNDRNNRNRNDNIERERPR R B B B R R
S © ®© N o 00 A W NP O © 00N o o0bh W N PP O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

basic wrong, but it is very, very differently drafted in United Kingdom, in the United States,
in Hong Kong and in Australia. All these jurisdictions take a very different approach to

insider dealing, and their defences are very different.

Generdly there are defences where there is an equality of information between the
two parties. Obviously there is no insider information known to either party to the
transaction. There is a bargaining risk. | understand that in Australia they are
contemplating a defence of the nature of the option defence that we have. | would have to
check the precise nature of the UK defences to see that it is there. As their legidation is
modelled on an earlier version of UK provisions, | would guess that it is probably there, but |
would not want to undertake that and mislead Members, until | can verify that. We can

undertake a survey and produce the results to Members, if it would please them.

Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Mr Chairman. | would be grateful if this could be done, so that we are

aware that similar defences are available elsewhere.

Deputy Chairman:

Mr Chairman, can | go back now to pages 24 and 25, now that | have had alook at
the UK Act? | have no difficulty with the UK Act. | may not fully understand what it is all
about, but at least | can read the sentence. | think the thing is that the UK Act is much more
direct and simple. It does not begin with “Where a person is charged...” and so on. It says:

“Anindividual isnot guilty of insider dealing...” and so on.

| understand you cannot copy word for word. | am not asking for that, but that is
very straightforward. Perhaps our drafting is problematic, also because of the use of the
word “any”. You see where you say in clause 284(7A)(a) “...he acted in connection with any

dealing...” and so on; this becomes difficult to understand, whereas in the UK Act it says that
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“...he acted in connection with an acquisition or disposal”.

Then subclause (b) says that “The information out of his involvement in the
dealing”, so that it is definite.  We know what that is about, but in our own drafting | find it
difficult, and there seems that in subclause (7) where the UK Act uses “information consisting
of one or more of the following facts...”, at least they are facts, or they are items. They
themselves serve as facts. We say that there has been, or is to be, any dealing with listed
securities, and so on, or that any such dealing is under consideration. That isnot afact. If
you look at the UK Act, it says. *“Securities of a particular kind have been, or are to be,

acquired or disposed of”. That isafact.

It seems that whenever we use the word “any” we create these kinds of difficulties.
So without going into the details, | ask you to go into the drafting of subclause (9) again, to
see how the word “any” isused. A fact has to be a definite fact. | find it slightly shocking
that you say “information consisting of facts’, but at least in paragraph 4 of the UK Act, items
(@) to (e) are indeed facts. Can | just leave it there? Have alook and see if it isredly a

matter of grammar and language.

ZHE -

55 28715 - page 27

Deputy Chairman:

Mr Chairman, on clause 287 can | make a general comment? The intention that it
has certain effects | have made in relation to Part X111, so may | just repeat that comment, and
ask for the whole thing to be reviewed in the light of that comment? | will not repeat that
today. Apart from that, | have a comment which is peculiar to clause 287 of Part XIV which
defines criminal offences. Mr Chairman, | do not know if you want me to deal with that

now or until you reach 30?
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Chairman:

Yes, please.

Deputy Chairman:

If you look at clause 287(5), it begins on page 30. Thisis a deeming provision.
This says that if you have done any of the offences on page 30 under subclause (5)(a),(b) and
(c), then you are deemed to have done something intentionally, which would put you within
the offence. If so, then anyone who has done any of these things would automatically be
guilty of an offence. There is no intent attached to them. Therefore subclause (5) makes

strict liabilities of offences. Can we have the justification for that?

HEEBEREIEREFEX L -

BARE M E - ERMEDENER wECRE - WS WBEEHE
e AMEFERARTSAETHRIKXE  E+2/NoEE - L2 B
EEEEWHL - HMFAREFRESY - FEXEFTP - WAL -LEFHRE
Ry G - REEEEWH - RN —EHSRETHRUEERSREFTWHE -
FIE e EE S A - hREEE - EHRXMEAINTSARETRERRAERL T2
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

In Australia, certainly the case is “Yes'.  In Australia the prosecution need not
prove criminal intent in relation to wash sales or matched orders, wash sales being subclause
(5)(a) and matched orders being subclauses (5)(b) and (c). That is found in Section 998 of

the Australian Corporations Law, | believe.

In relation to the United States, there is no such a presumption as a matter of
legidation. However, the US over 60 or 70 years of case law has built up a de facto case law
presumption that where such activities are found, the judiciary will presume intent primafacie,
subjective to disproof on the preponderance of probabilities by the defendant. What the
Australian legislation does is to, in effect, turn a case law presumption into a legidative
presumption; and the defence is found in subclause (7) whereby the defendant must prove that
none of the purposes for which they engaged in the activity was to create a false or misleading

impression with respect to price, market or active trading.

In the United Kingdom, as a matter of crimina law there is no such offence as a
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matter of strict liability, with a reverse onus defence. However, within the draft code of
market conduct, which is subject to an unlimited fine and is viewed as a supplement and
really a substitute for extensive crimina provisions in the United Kingdom, these sorts of
activities will be viewed as prima facie creating a presumption of intention, as | understand

the operation of the UK market abuse regime.

In all those jurisdictions — and Australia particularly, as a matter of legisation the
provisions are amost identical - there is a reverse onus burden of proof on the defendant to
establish that they did not have a prohibited purpose. In the United States, as a matter of
case law presumption, the same situation prevails. In the United Kingdom, under the market
abuse regime, this activity will, as | understand it, create a presumption that somebody is

engaging in market abuse, which must be rebutted by the defendant.

Deputy Chairman:

So we rely on a proportionate presumption.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. Thatis correct.

Deputy Chairman:

In effect, you already have it said in so many words. You say “... to be regarded
as..” on page 31. Basically you are making this a presumption. Have you really addressed
the question? | do not know about other jurisdictions. | do not know about the UK
situation, whether it will be changed by the Human Rights Act, but do we have under the
Hong Kong Bill of Rights Ordinance a requirement of presumption, and you know the case

law that a presumption has to be justified.

- 18 - Wednesday, 3 October 2001



© 00 N O 0o A W N P

W NN RNDNNNDRNNRNRNDNIERR R B B B B R R
S © ®© N o 00 A W NP O © 0 N O o0 b~ wN P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

One of the justifications is that it has to be proportionate. So what is the
justification here that it is proportionate or that it is reasonable to put such a presumption in

the law?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. | will deal with your question in two parts. First of all, we have sought
advice from the Department of Justice on this matter. They have assured us that it is

compliant with the basic law and Bill of Rights requirements on this provision.

Deputy Chairman:

Did they explain why? They just say they oppose - -

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

No. They did not. Perhaps | can move on to that now. You are quite right.
Your summary of the law in relation to this is correct, as | understand it. It must be a
justified reversal of the onus of proof. Our justification for reversing the onus of proof isthe
same as we have in relation to clause 265 which my colleague Mr BAILEY explained; and
that is that these types of activities are those which do appear very unusua on the matched
order system on the stock exchange. Most people are watching the audit result produced by
the stock exchange trading system. Buying and selling from yourself is an extremely
unusual activity. It is one that cries out for explanation, because generally there is no
economic justification for such activity. Itisin and of itself a manipulative activity. | am
buying and selling from myself at a price that will appear on the stock exchange order
matching system and through the results produced by that, to the public generaly to be a
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genuine trade transacted at a particular price.

In relation to subclause (5)(a) we are requiring people to explain on the balance of
probabilities why they engaged in this activity, because it is barely evidenced as a matter of
documentary proof, and the intention is obviously within the mind of that person who
engaged in that activity. We are asking them to explain why they engaged in that activity,

because they are the best-placed person to produce evidence as to their intentions.

In relation to subclauses (5)(b) and (c), the answer isthe same. You either place a
bid saying “| will purchase a certain number of securities at a certain price”’, and either myself
or an associate of mine who | know is engaging in the same activity, say: “I will buy those
securities, about the same amount at exactly the same, or approximately the same, price”.
Again on the order matching system and the results that are produced to investors, this
appears as very genuine independent buying and selling activity that creates an impression
that there is active demand for this particular security at this particular price, when in effect it

is a concerted arrangement generally to mislead the public as to that.

Now, there are generally very few circumstances in which this would be a
legitimate arrangement.  Again, the intention behind this activity is not usually evidenced in
writing. It is in the defendant’s mind, and we are again asking him to explain on the

preponderance of probabilities why they engaged in those activities.

Deputy Chairman:

So in other words you say that there has just normally no reason as a matter of
market activity; there isjust no conceivable reason for you to do this sort of thing, but if you
do this sort of thing mindlessly, without any reason, then you are going to cause a great deal

of market harm.  So in view of that, you think that that justifies a presumption?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures
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Commission:

We are saying that the damage caused to investors broadly, and the market as a
whole, justifies them warranting to explain their conduct. | would not say there is no
conceivable reason for which they have engaged in this, and there are; in the defence we
would ask people to establish that. However, we are saying that as a matter of ordinary
course on the market this should not be engaged in.  Usualy it is evidence of clearly
manipulative activity, and we have prosecuted several people for engaging in wash saes, as

other jurisdictions have around the world, and similarly for matched orders.

What we are saying is that this creates such a widespread false impression in the
market. There are extremely few situations in which this would be legitimate activity with a
legitimate explanation. “It will never be evidenced in writing why you've engaged in this,

so please tell uswhy”.

Deputy Chairman:

Okay. | hope you are right, that we are not going to enact a law which is
unconstitutional because it will offend the Hong Kong Bill of Rights Ordinance, which is just

the ICCPR. Thenwewill beintrouble. Thank you very much.

HEEBEREIEREFEXL -

oA EAF H A 7E - BORKY H K IR G 28 lll bff 7858 R #k - M A 17 f
{42 H 8 T WA~ [ fe /9 [ R - f 15 £ /Y legal advice : “theissueis whether it
might be in breach of the right to presumption of innocence. The draft provision defines
where false trading takes place, and specifies conduct that may lead to false trading. The
language of the provision indicates that it remains primarily the responsibility of the
prosecution to prove the essential ingredients of the offence — namely the doing of an act that

creates, or which is intended or likely to create, a false or misleading appearance of trading.
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The person will be guilty of an offence once these elements were proved by the prosecution,
unless he could establish that the purpose for which he committed the act was not for the
purpose of creating a false appearance of trading...”, in the expert’s view, “the draft provision
creates an offence which involves an absolute prohibition on engaging in the activities we
have heard of in this subsection. And on the need to preserve the integrity of the securities
market and for the protection of the investors, it is not unreasonable to place such an onus on

the person alleged to have engaged in market misconduct.”
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

That is correct, and basically as | understand the operation of the stock market
rules—and it will vary from stock market to stock market, and the basic principle is the same
herein Hong Kong — any order executed through the AM S matching system is regarded as on-
market, and similarly any order executed through a stock exchange participant is regarded as
on-market, even if it is not conducted through the AMS system. It must under the exchange
rules be reported to the exchange trading system, and will appear through the exchange
trading system and be reported as a trade executed on that exchange. Anything other than

that is an off-market transaction.

ZHE -

OK - Rk page 33 - ¥ (i %G ME ? B £ 5 5w 1£ page 347 clause
288 — Offence of pricerigging -

Deputy Chairman:

Mr Chairman, | have two comments. Oneis that subclauses (1)(a) and (2)(a) have
no intent. Thereisno requirement of any criminal intent. Provided you enter into a certain

transaction which has a certain effect, then you have committed an offence. | would like to
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hear the justification. That is question 1.

Question 2 is that subclause (1) differs from subclause (2) only in that the latter
refers to overseas markets. Is there any reason why the two cannot be combined by just

adding “overseas market”? Why do we have to have two subsections? Thank you.
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

This is awash sale that has a price effect rather than a purely wash sale.  Again it
Is an extremely unusual activity that would obviously mislead investors who are watching
trading through the — as reported by the Stock Exchange trading system, extraordinarily little
justification for such activity. If there is a justification what we are asking them to do is
provide evidence of their intention. We have explained this to you so | do not think | can
add anything to what has been said.
Deputy Chairman:

In fact, clauses 288 and 287 stand or fall together.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes, that is correct.

Deputy Chairman:

It is the same justification.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes.

Z/E -
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A 72 page 35 & fiiH R A M@ ? I page 3608 ? B 1E & & 25 289

Deputy Chairman:

Mr Chairman, | do not quite understand the first few lines of subclause (1), just
referring to the first four lines. What is the information that this person is not allowed to

disclose?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Information to the effect that the price of securities in a corporation will be
basically affected by a prohibited transaction, a prohibited transaction being any transaction
that is in breach of one or the other forms of market misconduct. So a person cannot, in
effect, go around saying that the price of this particular security is going to be affected by

somebody — either myself or one of my associates — engaging in market misconduct.

Deputy Chairman:

So he is not supposed to tell people that there is suspected prohibited transaction
and that prohibited transaction would affect the price. This is what he is not supposed to

disclose.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Either if they are — themselves or an associate and they are either a party to the

transaction.
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Deputy Chairman:

Thatisokay. Itisafairly long sentence.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes, itis.

Deputy Chairman:

Can | have just a minute? Do you read “to the effect”? Can you say that this
person is not allowed to disclose information that the price of securities of so-and-so will be
affected?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Perhaps to the effect, | think — if my colleague Miss CHAN could expand — would
add that any information that imports that that price effect would occur, not merely that the
price will rise because we are engaging in market manipulation or price rigging or whatever
rather than — this will increase demand which would implicitly suggest that the price is going
to be affected. | think it just broadens the - whether it is necessary as a matter of drafting or

not | think is a question for someone else to answer.

Deputy Chairman:

| think it defines “prohibited transaction” somewhere. Can you remind me where
thisis defined?
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Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Page 38, clause 289(4).

Deputy Chairman:

So he goes around telling people that someone is going to commit a market
misconduct and that this misconduct would affect the price and if he does anything like that

then hewill beinthesoup. That istheidea

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. Thereis a defence for those who do so for a reward where they spread the
information in good faith. For instance, if | am areporter and by accident | am an associate
through the operation of the associate definition with a person who is engaging in such
conduct, | would receive the — | spread the information in good faith.  For instance, | report
that the price of this share is going to rise, merely because | am a reporter because it seems

that somebody is engaging in market manipulation. That would not be inappropriate.
Deputy Chairman:

Look, if I go to the Commission and say, “Look, so-and-so is going to commit this
market misconduct and | think if he is allowed to commit this misconduct the price would be

affected”, then | commit an offence. How can that be right?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures
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Commission:

| think as a matter of law intention will be read into the defence within clause 289.
| do not think it is explicit in the provisions but | think in Australia certainly this offence is
modelled on an Australian offence and, in turn, modelled on a US offence. It is quite clear
from the case law that the intention will be read in that a person must intentionally or
recklessly be doing this. | agree, it would be unusual for it to apply in those circumstances,

however.
Deputy Chairman:

But it is drafted and that would be an offence. | would have thought that you
punish the person who is going to commit this misconduct which is going to affect the price
wrongfully but instead you punish the person who reports the crime or the contemplated

offence and | do not understand. Have | got it wrong or something?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The defence is abroad one, | would agree.

Deputy Chairman:

If | report that someone is about to do something wrong and you say, “Well, you

commit an offence unless you have adefence.” That sounds pretty peculiar to me.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The only thing | can say in response to the deputy chairman’s comment is that |
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think it is very hard to define the circumstances in which the offence should apply. The

defence redlly, in effect, is prosecutor’ s discretion in this respect.

Deputy Chairman:

What? The prosecutor’s discretion whether or not | will be prosecuted? That is

very unusual, to say the least.

Can you not see that it is not an offence to be reporting the matter to an appropriate

authority or something like that. Isthere asaying that it is a defence?

Z/E -

HHGEEGRXWHEHERE e HEEMABERESFHIELZE -
HHEREOER  MEENCEEEAN » HIE 2

BF R EEEE R EEEHTEEREE RN ELIEL L -

18 JH policyill JE B P & ] N1 & 7 @ =AY TG O - &3] % 35 kXY H
By > se ARy 7S N+ - BRENE WA 2 £ - “theintention must be
to catch the guy who committed the misconduct rather than catching this poor little guy who
reported it. Now, the intention isto (1) catch the guy who committed the misconduct and (2)
to deter people from going out there to make a proclamation that somebody else is
committing a misconduct and, therefore, people will get affected and people will come in and
buy and sell shares.”

HMEEEREIERERELL -

GoLE - HRNE—®  FEREEMAMHT?
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Deputy Chairman:
Thank you. But that does not explain the mystery and it sounds pretty odd to me.

-
BMEFMEFFRIEIGETEEEH - A
%

FIbE > WHHEBEEMEMA - MREZBLIHEMNDZ
HIET - B2 EERK

2 K 1 2z T R g
HEE  Fg TIUE

HEEBEREIEREFEX L -

R F py 2 BEE » eI & - B E % -

\

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
They would have to receive a benefit as a result of the disclosure so if they are not
receiving remuneration specifically for spreading the story, | do not think it could be argued to

be within the main course of employment.

Deputy Chairman:
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So you make sure that if he does report anything like that to the Commission that

he will not be given any reward.
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fir #Y - BH iR page 37 - & LA 1% 4 H & 7l page 38IE
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Mr Chairman, subclause (1) — could someone explain to me what “be concerned in
the disclosure” means? What does it mean, to “be concerned in the disclosure, circulation or

dissemination of information”?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

For instance, a professional assisting in the production of information as it would
form part of adisclosure, for instance in terms of an offering circular that did not amount to a
prospectus; an auditor’s report, for instance, or alternatively alegal adviser’s summarizing of
the key terms of material contracts, somebody involved as, for instance, an investment adviser
assisting in the production of a statement that was issued to the market. Those would be
obvious circumstances but, basically, any type of participation in the production of such a

disclosure.

Deputy Chairman:

Mr Chairman, this we are dealing with after a criminal provision can that be made

less — can we narrow the scope? “Be concerned” seems to me to be very broad.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Here it is a very limited type of disclosure. It only concerns leverage foreign
exchange contracts. The nature of activity is very limited activity in relation to LFETO in
Hong Kong. What | would say is, in relation to narrowing it, it is more the nature of the
conduct that is at issue when they state, leaving aside the question of negligence which

obviously would follow clause 290 in this area and the negligence would be removed.
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Deputy Chairman:

Mr Chairman, can we consider being concerned with passive. If you are
concerned somehow, you say “participate’. At least participate means that you actively do
something. Can you consider it? | do not want to advise you how to draft but my concern
is that really “be concerned” istoo broad. If you assist, abet, incite or participate — I mean,

one of these things that would be - -

FE

R E REE R E RBET - 36 S H“be concerned” 1 &
AR > HHEi[EAAHEER - Ly - B “islikely to induce” — 4] » 3% A7 & 4178 %
PIRERERHERNFR? ERXMRENWEEEAINEZTSEN » 1£
EHERRE EEFEEEHAEMA induceH il AT 2 BB & HIE 2
/ES A

A HEZlikely@R] LT -
FE

Likelyf# a7 DL 2
/ES A

e e

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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| am a bit confused. The question of whether a person is concerned is somewhat
separate to the quality of the information that it islikely to induce. One relates to the degree
of participation or involvement in the production of the disclosure or the act of disclosing
information. The other relates to the quality of the information as causing somebody to act
in reliance upon it or being likely to have that effect so it depends on what the honourable
Chairman wants us to examine, dealing with; either the role of people involved or the nature

of the information that islikely to have the effect of inducing people to act in response to that.

Deputy Chairman:

You want to understand what he thinks?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes.

Miss AU King-chi, Deputy Secretary for Financial Services:

| think the Chairman’s question is why we have that sort of structure of words, “is
likely to”. | reckoned the SFC's operation experience in cases where a person is going to be
induced but it happens that somebody reports to the SFC and they can take action and this
structure of words, “is likely to” but if we just include “that induces another person” without
the words “is likely to”, then in that circumstance the SFC cannot take any action unless that

person has been induced to do something. Right, Eugene?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes, that is correct. It allows us to take preemptory action in relation to something
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that islikely to have induced people to rely upon it but as yet has not had that effect.

ZHE -

i EEAIMNER G ELSZRET -

Deputy Chairman:

It is not an unusual requirement in criminal provisionsif you do something which is

likely to intimidate someone.
-

PR Ty - AR I HE 22 ) Bl FiT & P 88 R 09 B B AN E] - A R S RE 22 5
FTMENHEEEZ HAFNANEZSLIE  GHEANRERZSREE
RS - BRI E R - BERAINER S JTIE 0 GE R REW RGEEE o B A0
TR - DU BHERER - HAMR  FEEEREEMAFLHERER 2
o AFEMFHRER L EE - HIE?
HEEREGFEREREXL

HIFRETEERREREL -

-

EHY

Deputy Chairman:

Thisisavery philosophical point. When you make criminal provisions you are, at
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the same time, lessening the investor’ s responsibility in taking care of himself.
ZE:

Bl By o 35 R SCHY KL E 38 R B =T 0 < il Pt 42 R B9 feR DAY R E E AT DA
B WhEARBELERBMAARSMEE THHE - HE R F 2 24
MEEBEH S ZHMAE ABAER -
HEERGEEREREX L

‘& Ja 1F 19944F #l 7€ Leveraged Foreign Exchange Trading Ordinance >
EENR-EREIERN-ERAARE LEREE EREEZZHELE -
FRRHEEEEN  REERERE T2 EH -
ZE:

RUTREE LR - BOBDUR M B E T R R RS A A I AL
T 2 R -

il

HEEBEREIEREFEXL -

HHE B RAE G EER - BE G R [E 2 a] Dt g 7w

E o

SH

T

'EHIU
=

L EY:

A BURT B 72 s (0] 75 22 OR B 58 R T -

ZHE -
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KRR BRI EEBET - B WA L 8 2
AHMEMATIEEAH  AAEEEBNT - A BT - B - HET
HE T E - E R - BTOIE WA R R B S e T A RO R 2 R
NEMERBIGEEE R H SR EHOHETHETRE S S A8

Z oo
LTEY: i

That would be a good point. Fij & & & By disclosureETFHFR W N+ FH

benefit -

HEEREEFREREZ L -

RAERMFABENN  RRBEOWEUEOEE  UERM
I T O o O A A R DK S B TR 4
EHRERME - ATEE LR o RV AR R A 0 R SR -
T

A1 -
HEEREEFREREZ L -

T B BRI A R R T GBI IR 7 MIROE R R
B E (RO o 1SR — B casesTT 45 (1 2% o o KL 0 AT RS 1 B
(o 46 29356 8 1 17 12 ) (L 18 -

Z/E -

B2 WHEERBITLLEZEHAEENER - J8A1H B benefitfy
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L EY:

EE 0 s E A A LLE — B E 5 36 E Y 5 28915 o 5% 5k STl 2 B P
% & & K 1y offence -

Can | also ask the word “be concerned” in this disclosure to be looked at for the
same reason? If we look at clause 289 we see that the disclosure about the prohibited
transaction — you require of that the person - an element of risk is that that person or his
associate has entered into the transaction or that he benefits from disclosing but here it seems
that clause 293 does not have these requirements so maybe we need some explanation as to

why the constituents of the two disclosure offences are different.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

| think the answer there is that the offence in clause 293 is more akin to clause 290.
The requirement to prove benefit under clause 289 does not apply to a person or their
associate who discloses directly or indirectly. Perhaps | can read clause 289. It has been
quite sometime since | read it. If you yourself are the person who is engaged in the market
misconduct and then you disclose information, you yourself do not have to receive a benefit.
| think the presumption is that anybody disclosing information knowingly or recklessly that is
false or misleading is obviously directly engaging in inappropriate behaviour without any
proof of benefit on their behalf. | think it islikely that they would benefit. Otherwise you
would not have a motive to go around knowingly or recklessly disseminating false or
misleading information but that is obviously a legislative presumption. | think the wrong
and of itself is presumed to be that you are knowingly or recklessly telling falsehoods to
people or misleading information to induce them or that is likely to induce them to enter into

atype of financial instrument.
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For alittle bit of background there certainly was retail trade activity, as | understand.
This predates my arrival in Hong Kong so | cannot affirmatively attest to this but there was
retail activity in relation to leverage foreign exchange transactions and | understand that it was
ordinary retail investors from the streets who were being induced into these transactions,
although they were of a rather unusual and exotic nature. It was not just activity as between
sophisticated parties. It was ordinary people who were of the nature who would be normally
investing in stocks and that is why the provision is quite similar to clause 290, | think, rather
than a requirement of direct proof of benefit. That does not necessarily mean that such a
provision should not be added, of course, but | think that is the background that is similar to

clause 290.

ZHE -

OK - Hi 1£ &Y im page 57 - “Negligent” — 5 j{ & HUiH - ¥ 1§ 2 5558
59K 60 E #k 1 HY foe ST 2= M B - SRR M AT s fE BE 6L E Y5 3 -

EEY-&

T 2 e 7 BT O M6 ST 2 — RE KO -
ES &

1 -
EEY-&

DL - M R R
ES &
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L5562 63~ 64~ 65~ 66 67K 68H - FHNEE 2 H A M
MR RERNE . RMAEKREL05 8 » &3 )R T 10854550 #7E -

(B 1083355 — EHiRE1{F)
(L7 10K 455 — & #bEm K 18)

Z/E -

M B 7F 5 2@ 28 294f6 — Offence of falsely representing dealings in futures
contracts on behalf of others, etc. - B A5 68H » F (VR EME ? AL fFEE69H
e ?

HEEBEREIEREFEX L -

HMRNETH AL ERMELER - KRAREBRTERRES - B
BMHESERERE -

ZHE -

B R 294(4) R IHE T - AR #5570 #0 — Miscellaneous -
A 552956 — Penalties » & i H % A I E 2

Deputy Chairman:

Mr Chairman, with respect to clause 295(2) it seems that in sentencing a sentencing
judge takes into consideration the decision in the Market Misconduct Tribunal. | think it is
something like that and this is reflected also in subclauses (3)(b) and (3)(c). | just wonder if
this is appropriate for a court to do. | do not know if the legal adviser can help us. | think

that sentencing — because normally sentencing has to do with the facts of the offence. Then
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even if you have a previous record, your previous record, unless expressly provided by statute,
does not increase your penalty so it seems here that the court is — | am sorry. Perhaps |
should divide the comment into two parts. One is that in sentencing the court seems to be
able to take into account an increased penalty on matters other than the facts of the offence.

Thisis number 1.

Number 2 is that in the penalties, the court is given a power to make a number of
orders set out in subclause (2)(a), orders which are realy the Market Misconduct Tribunal sort
of orders, if | am not mistaken. It seemsto me that because — we ask the question.  Now, it
sounds familiar, now that | mention it. Is the court equipped to do this sort of thing in a
criminal prosecution? Is the court equipped to consider this type of order? So these are

two different questions about this section.

Also with subclause (7) on page 73, compliance of that order becomes an offence,
in itself constitutes an offence. | am rather concerned as to whether this whole arrangement
is appropriate. | am sure it was explained at an early stage. Maybe | can be reminded of

that explanation.

HMEEEREIERERELL -

DAAE AL~ At 8 ] Rz ik e B 7 6 5 R

fﬁu[l
W
i
oF

L EY:

A RS DVE AT F & G D - B R PA B AT ET G Y R 2
BT NEARAEFEHAMBERERHE - £ EEEMBIRITHR » ZHEX
£ (2)(a) » (D) () B L IEFHMEAA — Loy < - WWELZE » HEEFH
B S EHEEGEE Y IRER DR TS E RS W EEEME
WAL JEE R L E 2 S A E RN EEERE - RN ERELEARE - BEE
FRAEMMNZEN  KAAEEREGSHERTHSIEFERN - T HNA
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5 B R BRI o oA e T e B S (-
HEEERREERBEEXL :

i 1A 55 295(2) Bk - IR ECIE AT K » & BUR 1E 19994 55 — JURE A B 5%
XRRILFEER  MRCEEYGEEL  MREFFRTHIFEHO®G S - HIAT
MEFRALAGELTES  NEREZATTERGETEH AI# H
"LREFTAaT L) B oA WRER A HE A LB EZ AT & ST - 2
AR HMREEREEZE BN MEEMNT - HRFEFRTHELHD
a2 o Al A EBRCE RO SRR Y R MM R A E T A #E
Z o MEZFEMMTA(EHdr <% BERAEZCETHm <P » E3HM 2
JRA] SR EE R -

GIEE -

LA & 8RR R (] F SRk g A el (E HE 3 ag < - AL A Al DAE HHH H

flbay < 2

HEEERREERBEEXL :
HANREB/HRERA - Frank » {772 5 5 5 & B R K2

HMEEHEGEGRERBX L
HMERYHBERANER - MR 5 » B 5 A (F HiE &

 JERZ VR A E SOE R BCR B R AT - J M A DUE) & AT AR R kR

2
BER - ArEHGRZEGZS -
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IRy - EMBUF MR AE R MBEREERE D - AT E A5 = [ E
2o RBEQ)b)F - HEAAMEH D Eryar S8 > A] FEZ AN LIE Y & &#F
BEHEFHTHRETR - 8 Q) (c)zUE 3 () (D) & B H 1Y - HEl2
At REAEFIAE - ATFEE S ENER o BUF A S S M - EREE
GEE P EEEEMNE > —HRERNWEAE » AE5REZ AR ZEEEN
EHAETE - BIERBZ AR B  ZALES FIRRKNIET - &
EMAGRIEMMESZ AFHEE - 2REPIELHEDVINIEE - &
AR T - A AE - B LUE — H iy A #Y sentencing principleft i - 8 Bk
s EE

HMEEEREIEREREXL -

R (2K M e E R A EMa I AEH  WEEd - R
HEEIHEm LA EHA -

BREEATHI A 2R - R ( D GRE ) FEAHESHEFTR AL
PEEELAFES > HtEELEREE A EH&EE - Z21RE Q) - &k
XA HEEAFELG <R - JZEZAGETSAMELHNER - M
AT DLFE A [ BURF (R - R A E Ay 0 > Al 25 IENER 2 &
BARM BRI EBEME—E7 - HEREBSQKMFEHOG S - HIER
St HM AdEETEE -

L EY:

55 2955 5T B penalties » [A] th &t Fir 2 K Wy ag < > H & 2 & /Y —
ﬁBﬁr} c EENARAERE > MEEWA LA ERAK L - FEEER TN ®
 FRIEFTFIRREYSE - SRHIEEMNSIHN—H 2 - AEBFR AL NIGHE
EE$ C EAREMEIH— &5 - EHEBER B A TR B RN E B
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- 61 - Wednesday, 3 October 2001



© 00 N o 0o A W N PP

W N RN NNNNNNRNDRNIERERER R B B B B B P
S © ® N 0 00 F W NP O © 0N OO0 MW NR O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

(R AT ) A2 B S 2 AR 8 56 (2) () B (P) 3k F HH Ay < - B AL 3R -
BB — i HOE A B - WA ZEHEE R A A S R

FE

I 7 & BT ER JE Margaret£2 H 79 comment o
BB EREFEEZL -

KRBT ERMNER -

FE

FEEER o
R LERER TR LELLE -

KA ER—RE ML E KA - M A 8RR EE MR
> BEFEZ2ZEXHAGHNEBNRERE  EemEARNWEA] - %
EEME - FE2EWHE NEELRR - — KK - FE¥ S A # € SERT -
THEEgBHESE A ENLHRELRK - EEMIVERN > TEEEEEGH
FREGANELCEE FTLEUEESIEENER - ZREEZEERIVEMN S
B BEAFEZREEMAMEIESEEWMER - EEHEBN T » HE
AEEFENEZ AN EE TILERIET WRZANEETILHERIET -
FREAFEZRESMEIEEINE » RELNEIREE KL -

Deputy Chairman:

If the judge had said anything of the sort, | think the sentence would be liable to an

appeal because | think you can take into consideration the record, not from any reduction but |
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do not think that you can increase the sentence on account of therecord. | may bewrong. |
have not seen the authorities for sometime. Also, asfar as subclause (7) is concerned, let us
say, if you have been sentenced to pay afine and then if you do not pay the fine, not paying
that fine is not an offence but here subclause (7) says that if the court makes a certain order —
for example, that you stop being a director — if you do not obey it, that in itself constitutes an
offence. Do you have anything likethat? Why do you need it?

BRI ZEBERFHLELL -

HhaZ RSO E - B(T)RETH - WRAR A LA ERRESE2)()
gl (b) X fF By < - BB L3R - ik B A AR5 26 (2) () 8 (b) sk {F H am < » BLE
ARALAGEHREEER -FEERBEL T URZAEEFEHZZER -
FBNAEFLED > Wl B - AT EH SRR EER - B EM -
gk 2 AT 2B (2)(8) K (2) (D) R AT T &% A S 15 1F Hi A Bl 2B 1% 09 21 1 - 58 B A 42
K BITE DA [E] o ARG BE HI g B N Sk B AN &K (BB B ik B -
it 28t - WAEFE - FRE - BENERXGTHZ AR A& TEERE
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L EY:
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Mo WA BERE - RBEE KR E - & EEH w5 E &R - 0%
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GHEKNWME? B REFEZEHHEEME—T -

HEEBEREIEREFEXL -

HMEgHEEERER -
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Deputy Chairman:

Criminal sanctions?
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AN s 58 2 Takeovers CodefX {4 — IE sanction °
Deputy Chairman:
We are talking about criminal sanctions?
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B MMTH civil sanctions?1| B criminal sanctions- {# & 1 & ¥ & B FE %/ B &
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AR5 (2)(a) ~ (b) K (c)ik
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TEWE 2

EREME N - o2 BN B2 = By - B 40" dispose of or otherwise deal in
any securities, futures contract or leveraged foreign exchange contract, or an interest in any
securities, futures contract......” » R fE B 2B ERNAETH - tHE K
i CISE BN - G AN LM EERETS > SHBRRNEEN - R E
FREERMRE » W BAIUFRBBEEE HHRE - Gl MRCEEN
S R A &S] o AHE - CISE MR -

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
Mr Chairman, The structure of CIS so that it was an indirect sham means that if the

professional investor was your associate and that would potentially operate quite a large

loopholein relation to the cold shoulder order.

HMEEEREIERERELL -

™ & 77 52 collective investment schemeff Schedule 1f) & & - &
WSS SHENHESHEMEE EZ -

Z/E -

OK - AL & 26 73H -

FEHHA -

AL REF -EHEAEZRD - AR W REF m<EM D

MET GBI ERE T - MAEGTENETRERTTE  RAHZH
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FXHFEZER -

R —d o7 e

Z/E -

T M B AF 5 3@ 28 29616 —  Civil liability for contravention of this Part -

GIEE -

18 R SCHY R (L) R (2)5K - BB 272 0y —#% - Fr L » WERRHNE
NVINCIEE ST ENAPER - S

BeSh - BRAEBTSH AR (A3 AR H - BRI EF RN E
L REHRRHHEA -

ZE

IE A4 B 2 2 BRI A PR Ay R E AR — B BA AR o BLAE R 5 55 76
H o
Deputy Chairman:

My question is, | do not understand the difference between bringing an action under
clauses 296(1) and 272(5) or isthere any difference at al? We are talking about civil actions
and we are talking about bringing an action on the basis of something which has constituted

the misconduct, or the offence. Isthere any difference? That ison page 97 of Part XIII.

HEEBEREIEREFEXL -
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FEHRERZ KA - Nl SZ0EEEH - RN AT e Part
XIVESHE - ERATRIINHEIET EREFBEEFETE2RAEH - HEL
A 0 BB A BN AT R KA HAB SR AT o BISE 2925 © 55 29315 K 28 29415 Ft AT #Y

SEAT - ERTHNRFERGE TERAN » KR iE LR EEE - &S
%? - (HEMEYRE R BUR - BB 27206 0y — £ -

Deputy Chairman:

You seg, if you compare subclause 272(5) with subclause 296(4); that seems to be
rather different.
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HMEEMFEELEANET  TEEHRMEN - EE5CHMERER » &
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What is the “reception of any admissible evidence for the purpose of serving as
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evidence of the determination or identifying the facts’? | just do not understand these few
lines. Can someone explain these few lines to me? We are under subclause (7), about

“admissibility of evidence’.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

The words are talking about a line of authority that excludes one determination of a
UK court that is persuasive in Hong Kong. It affects the “presumption arising from the
admission of evidence.” With this wording, as we understand it on advice from the
Department of Justice, it is more likely that the “presumption arising from the admission of
evidence” would be a substantive one that must be rebutted by the defendant by the leading of
actual evidence rebutted.

Deputy Chairman:

What is the presumption?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

This affects the weight of the presumption arising from the fact of the
determination of the court being led before a civil action. Without this wording, as we are
advised, the presumption arising from that evidence would be very easily displaced without
leading any great evidence by the defendant. We understand that the effect of this wording
is to give the presumption arising from the fact of a conviction or a finding of the MMT or a
criminal court much greater evidentiary weight so that the defendant must actually lead

evidence to rebut that presumption on the balance of probabilities.

Deputy Chairman:
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In other words, if one is found by the MMT or a criminal court to have committed
certain acts which constitute either the market misconduct or the offence, right now you can
take it as prima facie evidence. Without subclause (b) you can take it as prima facie
evidence. That was indeed done or what? Does it go that far without subclause (b)?
Does it give you a prima facie case at the moment? Because, if it does, then the defence
would still have to either adduce evidence or put forward arguments which would displace the
primafacie case. If so, the further question is, how much stronger does subclause (b) make
it if it is more than a prima facie case? Maybe the legal adviser can help as to the current

law, whether aprima facie case - -
HMEEHGREREREXL

PR 7 il AT LB T -
SR EZRRERESHEFHXL -

2 LT o AT — B RO R AT (E RV EOE - 2B (b) Bk AT T 2
BERBERENANE  MAERANEEZWNRHEE - &E A i 5 SCE 2]
R ER T ERNRBER  BEERKEZEFRER ? LM ES (b) & E]
. 25 ERENAE > hgdh  ZIREERFERZEBRNVEE -

28 (12 2B A fE (15 S 58 18 BB B B 5E SRR IR - B A o0 1Y R
HEE25 (EBHEO ) 5F 620k - F62fk {22 » ARIFE NHEE FIEH
T - HMAUEEZEMNEERNEN  LEERFEEEF TSI
A8 H 73 BY B SO0 2 5 5 6215 1T H Y -

Y B R WA 42 H R R - 5 (b) ’“Bﬁ-fﬂ%%ﬁ%&’z%fﬁﬁfﬂmhf
B S REMEHNERE r Wt et - RS EEFERZBRNEE -
W A LAz E -
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Deputy Chairman:

What does “reception” refer to?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

“Without prejudice to the reception of any other admissible evidence for the
purpose of serving as evidence for the determination or of identifying the facts on which the
determination was based.” Here, “reception” refers to the receiving of any other admissible
evidence for the purpose” set out in the paragraph.

Deputy Chairman:

Does it simply mean admission or admissibility or does it mean something else or

doesit refer to weight or something?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

It refers to admissibility, | think.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Yes, admissible evidence.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

It does not go towards the weight. Subclause (b) just goes to back up the

- 81 - Wednesday, 3 October 2001



© 00 N O 0o A W N PP

W NN RNNNNRNRNRNDNIERIERRR B B B B R
S © ® N 0 00 B W NP O © 0 N o o0 WDN R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EFRPERIER ) &
(2000 RFTE(BRNRBIEX ) XA T

presumption with actual evidenceif it is disputed.

Deputy Chairman:

So it would be rather like without prejudice to the admissibility of any other

admissible evidence or would it be more than that?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

No. | do not think it goes beyond that.

Deputy Chairman:

All right. And the word “serving” here — is this evidence being served on anyone

or isit notice of the evidence —what does the word “serving” refer to?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

The use of the word “serving” is intended to convey theideait is used as — for the

purpose of being used as evidence of the determination.

Deputy Chairman:

| see. Thank you. Can you then say “admissible evidence as evidence’? |

mean, do you need “for the purpose of serving”?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Would you consider something like “without prejudice to the reception of any other
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admissible evidence as evidence of the determination or for the purpose of identifying the

facts on which - -"?

Deputy Chairman:

Except if you think that “reception” is just admissibility then maybe that would

help because “reception” to me may mean something to do with weight or something else.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

We can consider that.

ZHE -

5 1E 3 5 4 T8 -

Deputy Chairman:

| am sorry.  Mr Chairman, the question — | have just been told that thisis supposed

to increasetheweight. Theword “extend” does not increase it.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

What | was referring to as evidence of the determination which | previously
misunderstood your question to relate to — subclause (b), if | can clarify, merely alows
evidence to be tendered being the report or the fact of the conviction as recorded in the court
records. Subclause (a) the words “as evidence of the determination” and “where the fact”
merely increases the degree of the presumption, not beyond the prima facie presumption but

there are lines of authorities, as | understand, that suggest that it is not a strong evidentiary
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presumption as to the weight of evidence. It is easily displaceable by merely, for instance,
counsel argument to the contrary rather than by the tendering of evidence to the contrary.
The wording would require the tendering of evidence to the contrary to displace the prima

facie presumption. It does not raise it beyond the primafacie presumption.

Deputy Chairman:

Thank you.

Chairman:

Audrey.

Hon Audrey EU Yuet-mee, SC, JP:

| think this very complicated sentence — | read it to mean something very simple.
It ssimply says that you can tender the report or the determination as evidence of the facts
stated therein or you can tender some other evidence, some other admissible evidence for the
same purpose. It isavery simple — it has nothing to do with increase of weight, as you just
mentioned. | do not read it to say anything that you said it isintended to say. If you look at
it again, it just says that you can put in a copy of the report, either the report of the MMT or a
report published under clause 254 and the evidence of the contents — namely, that a
determination has taken place — or that person referred to in the report has engaged in market
misconduct and, without prejudice to this, you can prove it by any other means provided as

admissible evidence. Isthat not what it says?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Yes. That is correct. | had previously misunderstood the deputy chairman’'s
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question to relate to the words “where the fact that” in the opening words of subclause 7.

Deputy Chairman:

Can you hugely simplify this? | mean, in fact, you do not even need this because
under the Evidence Ordinance you can aready adduce a court report and a judgment and
verdict and things of this kind; notes of proceedings and so on. | do not mind you putting it

there so long as you just say that these things are admissible as evidence.
Ms Sherman CHAN, Senior Assistant Law Draftsman:

We thought that by putting this in, users would know where they are and they can
find the report and know certainly that they are admissible. | would have thought that would
serve the purpose in that the users know where they are. However, on the question of
amendment of the particular wordings, we will go back and consider.

Deputy Chairman:
| think once you say that it is admissible then you do not have to tell them for

whatever purpose. Any more on 77? Page 78, any questions? 79? Clause 297 —

Conduct not to constitute offences.
FE

WHAEE G L 2" - Bk page 80 » & (A2 A ? I EE 2981
g 2 OK » M E el T e 0l B R AR FEXIVES BB S - L HRBERM - 35

[ii] B IRF Hf SCAS Y SR B A0 e

ERYEZEERETHRLETLL -
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SHNEREERTERE -
Mr KAU Kin-wah, Legal Adviser:

Thank you, Chairman. May | come back to subclause 297(4)?
Chairman:

OK. Subclause 297(4).
Mr KAU Kin-wah, Legal Adviser:

| am not sure why this subclause is really necessary because it seems to say that
what has been prescribed in subclause (1) does not constitute an offence. That would

nevertheless be grounds of defence in case that person is being charged of the conduct which

is supposed to be described by the rules not to be an offence. | am not sure whether |
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understood it correctly because it seems to, as | understand it, be dightly in conflict with
subclause (1). In my thinking it is not to be regarded as constituting an offence and that
person would not be prosecuted and the question of raising a defence should not have arisen.

| may have missed something.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Subclause (1) is a subsection setting out the statutory power so as the Commission
may make rules to prescribe circumstances in which conduct will not be regarded as
constituting an offence. We are concerned that somehow this power would create provisions
which would be seen as being inconsistent with the main provisions in the main ordinance so
far as any defence is set out in the rules, then we must say that this is certainly a defence for
the purpose of it seems to make things clearer because the defence as set out inthe rules.  So
we want to make it very clear that any defence set out in the rules will be regarded as defences

for the purposes of the ordinance.
Deputy Chairman:

We think that perhaps the good intentions of putting it beyond doubt have not
worked with our legal adviser. Isit right that what you are saying is that, although broadly
certain offences are already laid out, nevertheless the Commission can make rules exempting
certain kinds of conduct, whether we felt that the exempted conduct will no longer constitute
an offence?

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Yes.

Deputy Chairman:
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So maybe what one can try to do is to distinguish between two kinds of situations.
Oneisthat you are within the ambit of an offence but that you have a defence and if you have
a defence then you will not be found guilty. That is one type of situation. Another type of
situation is that, although there is a broadly defined offence, under certain circumstances you
are not considered to have committed that offence. In other words, if that is the second
situation, you should say that a person does not commit an offence if, rather than that he has a

defence. That you have not committed an offence is not a defence.

Ms Sherman CHAN, Senior Assistant Law Draftsman:

Actualy, what we have sought to do is, under clause 297(1), we enable the
Commission to set out rules to prescribe circumstances in which any conduct will not be

regarded as an offence so we refer to the conduct, the circumstances.

Deputy Chairman:

| understand. You see, here you say, “shall not be regarded as constituting an
offence.” You do not say, “shall be regarded as a defence to the offence” so that in subclause
(4) what you are saying is that it is a defence to the charge. You should not be charged
because you have not committed an offence, so perhaps you could consider the wording of

subclause (4).

ZHE -
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