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Mr G A FOX, Senior Assistant Law Draftsman:
The term “relevant provisions’ used in Clause 186(1) of the Securities and Futures
Bill (SFB) is defined in Schedule 1 and that is why | have put the reference in the definition

of “conduct” to Schedule 1. It isjust a drafting matter and nothing to do with any change of

policy. It isexactly the same.

Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Mr FOX.
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M FOX 3 {F e £ -

Mr G A FOX, Senior Assistant Law Draftsman:

Well, the intention was to make the definition of “misconduct” in our Bill as
amended by the CSA, exactly parald to the relevant parts of the definition of “misconduct”
in Clauses 186(1) & (2) of SFB. You will see that paragraph (b) of our definition of
“misconduct” in our Bill parallel more or less to what isin Clause 186(2). We have just put

into our Bill the parts of SFB that are relevant to our Bill.
EELHEEGRITEEEERBBZEELLE -

EFE o BERMEMT  F186K(N(QRXFRNELOH (@)K » 2B
186(1)(d) K HI <5 [A] iL 26 16 H (D)X HY E 5 - ER R (% A (b)) (c)3X - A & &
FEREFERTESZEHE LR A M INEEA - Fri(b) ~ (o) /i ZE A
AR AR TIEANE - MMBERAERINRTEE ABRETAIR - BHREK
MRERE R EE - fTlE BE®RZHEE -

ZE

OK. Pagesl7 to 19.

AT R AR LOE 2 [ 2 55 [ H i S sy policy 2 B Y 2 A Ry 5 &L 15
DRSBTS E - B Y Etier HRFAIZ —EEH 240F —ERHRE?
T8 i Mr FOX{R] iy & 57 B WR | tier » SO{A) iy DABCH 8w 2
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I 2 75 5% &= 8l SR MR fE tier 2

FEH
BH— S REH - #1211005 51,0005 - A& Gtierdy - 20 2
Mr G A FOX, Senior Assistant Law Draftsman:
The maximum for tier is $100,000. Once we go above $100,000, then we refer to
the exact amount. It parallels the system used in other ordinances of where they have a
prescribed penalty up to $100,000.

Chairman:

But the existing policy is to replace al the exact amount below $100,000 by the

system of “tier”.
HESER -

TR - HH19H F — R delete [ imprisonment F§ £ [ 5= - R #2H 1Y
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HIEEHA -

N BRI E - B EZ AT penalty g &L WL 1Y - i Bl 5 5 i
i

Hon Audrey EU Yuet-mee, SC, JP:

FAERIMr FOX whether there is any difference between “tier” and “level” ?

Chairman:

OK, good question.

Mr G A FOX, Senior Assistant Law Draftsman:

Under the Criminal Procedure Ordinance, it sets out the level of penalties which go
from level 1tolevel 5, with level 5 being the maximum at $100,000. Such system applies to
all other legidation. But when we came to the Banking Ordinance, because all the penalties
were scattered around in the Banking Ordinance with different levels and some more than
$100,000 up to $2,000,000, we decided to keep track of all these different penalties. The
best thing to do would be to change them all to a“tier” system, so that we could put themin a
schedule at the end of the Banking Ordinance. In future, when afine has to go up or down,
all we have to do then is to amend the schedule, rather than to go through and individually
amend the relevant penalties. So it could provide more convenience than we actually expect

to divert from the normal level or tier approach.

ZHE -
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HAt 1y = ) /2 & &0 2 A level 7 2R » $HERTTAVRBET G SAH A BE 2

HMEEEREIERERELL

S5 7 1 5 5 O -

Hon Audrey EU Yuet-mee, SC, JP:

Doesthe “tier” system only apply to the Banking Ordinance?

Mr G A FOX, Senior Assistant Law Draftsman:

It isthe only one, which is being used today.

ZHE -

OK? FE kM EH W e -

Mr LEE Yu-sung, Senior Assistant Legal Adviser:

Just by way of supplement, the honorable member just asked the policy on penalties:

when is an amount named, or when is a level adopted? | think the answer is, when the

penalty to be named by the legidature is above $100,000, then an amount would be used
instead.

ZHE -

£ M 78 5 5w Page 20 - HIFEE S -

HIEEBA -
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Mr G A FOX, Senior Assistant Law Draftsman:

| agree with the interpretation. It means that you may have one regulator activity; or
you may have a series of regulator activities. My interpretation means that there could have
two or three regulator activities, but the institution concerned has to appoint not less than two

executive officers.
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Joe, is that for each regulated activity? You have to appoint a

minimum of two ?
Mr Joe KENNY, Consultant, Securities and Futures Commission:

It is not separated per regulated activity, so the minimum requirement is two

executive officers covering all of the regulated activities.
Miss AU King-chi, Deputy Secretary for Financial Services:
Per licence ?
Mr Joe KENNY, Consultant, Securities and Futures Commission:
Yes. In a given business of course if they have many regulated activities, we

would expect them to have a proper number of executive officers to make sure that thereis a

proper level of supervision.
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Hon Audrey EU Yuet-mee, SC, JP:

Sorry. | do not follow the last sentence. When you say you would expect them

to, isthat arequirement under the law?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

| think we would consider it as a matter of fithess and properness. How could

they carry on the regulated activities without a sufficient level of supervision by the executive

officers.

Hon Audrey EU Yuet-mee, SC, JP:

Isit aquestion of fitness and properness for the individuals or for the ...

Mr Joe KENNY, Consultant, Securities and Futures Commission:

The entity itself, | would say.

Hon Audrey EU Yuet-mee, SC, JP:

Do we have a similar requirement in the case of banks carrying out regulated
activities?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

| ansorry. A similar requirement......7?

Hon Audrey EU Yuet-mee, SC, JP:
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In relation to banks.

Mr Joe KENNY, Consultant, Securities and Futures Commission:

| do not follow your question.

Hon Audrey EU Yuet-mee, SC, JP:

What | am asking really is whether the requirement for the number of persons

supervising the conduct of the business is the same requirement in the case of banks ?
Mr Joe KENNY, Consultant, Securities and Futures Commission:

It isthe same.
F/E -
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Mr Joe KENNY, Consultant, Securities and Futures Commission:

First of al, Chairman, at present it is not possible for any intermediary to have nine
regulated activities. Some activities have to be contained within a company which just deals
with one activity, like Forex trading. To answer your question in substance, my
understanding is that in fact, depending on the scope of a particular firm’s activities, they may
have several responsible officers, the people who are at present in fact the dealing directors.

They have the supervisory capacity.

It might be that consideration could be given to specifying in these provisions that
although the minimum number is two executive officers, the SFC or the Monetary Authority
might be able to specify or require that there will be more responsible officers or executive
officers, if that is needed to properly supervise the business of the intermediary. | think that

might address the Honourable Member’ s concern.
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Hon Audrey EU Yuet-mee, SC, JP:

| understand that, now that is explained, but | think the legal adviser raised a
drafting point, because 71D(1)(a) says “......supervising the conduct of a business conducted
by the institution that constitutes a regulated activity”. | mean, when it says “constitutes a
regulated activity” it is referring to the business, so it can be read to mean that it is the
business of aregulated activity, whereas of course you have nine types of regulated activities.

And if | understand the legal adviser correctly, he is querying whether this is
unclear, because when you refer to “business’ and when you use the verb “constitutes a
regulated activity”, it suggests that there should be a minimum of two executives.

Chairman:

For one activity ?

Hon Audrey EU Yuet-mee, SC, JP:

For one regulated activity, one type of regulated activity. | think that is the
question raised. Also in addition, can | just be reminded of the section which refers to the
fitness and properness test that gives the authority to require more than the minimum two
executive officers ?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

Thereisnone, apparently. There is no power to require more than two at present.

Hon Audrey EU Yuet-mee, SC, JP:
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But you did mention earlier that it could come under the fitness and properness
requirement. | have just asked which would be the relevant section, which you say can be

used for that purpose.
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Chairman:

Gerald, do you want to supplement ?

-26- Friday, 5 October 2001



© 0 N O O B~ W N PP

W RN NRNNNNNNRNRNDRNERRRR R B B B B
S © ® N 0o O B W NP O © 00 N O 0 M W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EXRPEROIIER) &
(2000 FSRITE(BRBRBIER ) TR G

Mr G A FOX, Senior Assistant Law Draftsman:

Sorry. In my view, 71D as it presently reads, you need two executive officers,
notwithstanding that the business constitutes one, two, three or more regulated activities. In
my view, that is what it presently reads and it reflects that policy. But of course, if it would

bring this out more clearly, we can change it to “that congtitutes...... . Instead of saying, “a
regulated activity” that constitutes “one or more regulated activities’. In that way it would

bring the policy out. That isthe first aspect, the drafting aspect.

The second aspect appears to be that there might be a concern that if you have two
executive officers responsible for two, three or four regulated activities altogether, that may be
too much of a burden for them. From a drafting viewpoint — | have not discussed this with
my colleagues — we can include in the Bill a provision saying that in the fitness and
properness of a person to be an executive officer, the Monetary Authority or the Securities
and Futures Authority, whoever the regulatory authority is, can take into account the areas of
responsibility that the executive officer is going to have, to see whether they believe that

person can, if they are authorized, carry out the duties of an executive officer.

The problem | see here is that there is no hard and fast rule because you might have
an executive officer who is responsible just for one regulated activity, but he has very onerous
duties elsewhere, a very heavy burden to carry elsewhere in his job. Having just that one

regulated activity may be too much.

Alternatively you could say that with the amount of regulated activity the particular
exempt Al is doing, the executive officer concerned is quite capable of being responsible for
al of it. Since thisis such a grey area, | think to make it clear, and subject to what my
colleagues have said, we can incorporate a meaning into “fitness and properness’ along the

lines we have discussed.

ZHE -
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Z/E -
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Mr D A FOX, Senior Assistant Law Draftsman:

The Banking Ordinance was drafted back in 86-87. Before that it was enacted in
1963, and the penalties in the original Banking Ordinance were on "every director and every
manager” where an institution committed an offence. That was maintained in the 1986-87
Ordinance. The principle was the same. We did not change any of the penalties because it
had already been there for more than 20 years. The industry had not objected to it.
Nobody objected to it, and we continued that in this present ordinance. In discussions with
the Monetary Authority, they are now possibly looking at this again and bringing it into line
with other legidation, and maybe rather than maintaining this approach, doing the new
approach of saying ... an authorized institution commits an offence”. We do not want to do
it on an ad-hoc basis here, because then you are going to get inconsistency between the
existing approach in the Banking Ordinance and new provisions that you are putting into the
Banking Ordinance. So | think what the Monetary Authority wants to look at is the holistic

approach, rather than change at this point in time.
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Hon Audrey EU Yuet-mee, SC, JP:

Can you explain the reasoning behind 71F? It refers to some definitions which
then refers to some other sections. It is avery long journey to try to work out the meaning.
Can you just explain the meaning in summary, so that | can understand what it is trying to
do

Mr G A FOX, Senior Assistant Law Draftsman:

In short, it is disapplying those two sections for the transitional period given in
paragraph 2. If you have alook at section 25(a) or 32 of Schedule 9 to the Securities and

Futures Bill, you will seethat thereis atransitiona period.

Chairman:

Okay - Page 3455 20(10) fi 2 £L R &L
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Eugene » do you have anything to add?

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

| cannot really amplify very much on Miss AU’ s comments, except to say that
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certainly written representation is not meant to exclude the submission of evidence in writing,
for instance a witness statement from the person who is the subject of a conducted
disciplinary action. In my experience of conducting disciplinary actions | have not
specifically seen where a witness statement has been submitted. However, | certainly | do
not think the Commission would ever rule out that such could be done, and it may be that in
disciplinary proceedings that | have not been involved in, such material has been submitted.
I will consult my colleagues and come back. Certainly the policy intention is not through
the definition of “opportunity to be heard” in Schedule 1 of the English version, to

exclude such material being submitted to the Commission.
Hon Audrey EU Yuet-mee, SC, JP:

Yes. | think it is just that the English description, “opportunity to be heard” is
dlightly wider than the Chinese term “[#izd]”. You would have to read the Chinese term
dightly liberally to understand that to mean “opportunity to be heard”.

Chairman:

Margaret?
Deputy Chairman:

Mr Chairman, | think it is quite smple. The Chinese term is just wrong. By no
stretch of the imagination on common usage can “[iizA” be taken to mean “opportunity of
being heard”. Simply, if we were not drafting law but ssimply talking in common language,

we would say “Fal fEr)BE .
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a0 B g2 e A 2 “of presenting a written submission”, then | would
agree that it reflects each other; but if English is the “opportunity of being
heard”, then “ [ 58 % & " is wrong.
BRI EREBEEXL -

HE A RRRER -
S EE -

If we are looking at 191 subclause (1) where the wording, the terms

you use, is “opportunity”, “reasonable opportunity of being heard” then that
cannot be represented by the Chinese of “& M {1l s & " -
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Z/E -

EAREREF B - 245 DLE EREBRHOERS A S 1914619
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RAELHEGHETE -

Eugene, do you want to add anything ?

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Perhaps | can elaborate on “practice” for the benefit of refreshing Members
memories. | hope | do not conflict with anything Mr BAILEY has said in the previous
meeting. Genera practice at the moment is to accept representations through the means of
written submissions, and we have found this has worked quite fairly in the past. As a matter
of discretion, we do accept in some instances, where we think it is of benefit and would
supplement written representations, a face-to-face meeting with a person, either with the
assistance of alega representative of their choice, or otherwise, if they wish to meet with us

personaly.

This has proved beneficial on some occasions. | think the desire to restrict the
opportunity to be heard expressly through the medium of written representations in terms of
the Bill is to avoid what some in the industry have urged for, which is a more formal oral
hearing which we believe occurs properly at the stage of the tribunal proceedings when an

appeal is made.

At present what is occurring is primarily through written representations.  We do

not think this has caused unfairness to anybody. We do, as a matter of discretion, where we
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think it would assist, and not automatically where we think it would assist, but we are quite
libera in the interpretation of that. We do grant face-to-face meetings, and those do occur
quite regularly. However, they are not structured in a formal manner. They are more
structured in an informa manner. However, there may be scope to conduct that like a mini-

court hearing if necessary, in certain circumstances, if the nature of the proceedings warrant it.

Deputy Chairman:

Mr Chairman, are we creating more trouble than is necessary? | mean, the main
thing is, as | understand the purpose of this provision, that before you impose a sanction on

someone you allow that person to be heard first.  You haveto do it by writing.  Isthat right?

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

At present, the practice is that we issue what is termed a letter of mindedness,

which in effect is a statement of our reasons, and they reply to that in writing.

Deputy Chairman:

So you haveto do it by writing. It ismuch clear from the legidation itself. Am|
right? Now, that is very important because it makes sure that the person who is at the
receiving end knows what he is liable to. Then provided he has an opportunity of being
heard, you do not really limit him. It isan opportunity to be given to him; it isfor him to use
it. Hecan either call you up and say whatever his response is, and you are not going to turn
him down anyway. You do not require him to put everything in writing, but if, having talked
to you, he wants to put it in writing, or you think because it is so involved he had better put it

in writing, then that would be done so.

If that is what normally happens, | do not see that you have, by means of a

definition, to restrict it to one thing or another.  All you want to do isto avoid a full hearing.
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| think you have enough case law to show that where someone is entitled to be heard, that
person is not necessarily entitled to be heard in a separate procedure, or being represented by
legal representatives or whatever. What you have in the definition now, in the interpretation

section, in fact does not reflect your practice.

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

| think ultimately that is a matter for the Bills Committee to decide. | have stated

our practice. | cannot really add more to that.
EY &
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PLAZ %6 45 {7 - Eugene, you correct me if | am wrong. The investigation cost
varies from case to case and ranges from a few thousand dollars to a few

hundred thousand dollars.

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Yes. That is correct. | will dea principaly with market misconduct cases

because although we have recovered costs in many of our summary prosecutions, although
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the present law allows us to recover them in indictable proceedings as well, few of those have
been conducted under the law. In relation to prosecutions for market manipulation and the
equivalent offences in the existing Securities Ordinance, typical costs range about from a few
thousand dollars up to about $40,000.

There is one notable exception to this, which was the prosecution of a chairman of a
corporation who was manipulating shares. The investigation was quite involved and is
something that we would regard as perhaps equivalent to the typical investigatory effort that
would be expended in gathering evidence for a typical market misconduct tribunal case.
There the costs, if | can recall correctly, were about $250,000 dollars. So that is what we
would regard as the typical investigatory costs in terms of an average market misconduct

investigation.
Chairman:

Margaret?
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Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Perhaps | can put the policy in context. | do not want to make any rash clams
about the charging of compound interest and other regulatory regimes. Certainly as |
understand the matter at civil litigation, smple interest is charged, and the policy rationale for
compound interest — and as you will note from the footnotes, an amendment has now been
made to make the imposition of compound interest discretionary rather than automatic -

there is also power under the present provision in Clause 251 for the Tribunal to set the time
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at which compound interest starts to run. So there are two powers to vary the rate of

compound interest.

In relation to the loss owing to human rights protections of the power to impose
three times penalties, we were faced with a situation where we had to find means within the
applicable case law on the human rights protection, to find means to bolster the strength of the
civil regime which, without the absence of three times penalties, would in effect have been a
disgorgement, which as you can imagine is not a particularly fearsome penalty really; rather
the handing back of the profits of one's misconduct, and disqualification as a director or
somebody being involved in the management of a listed or other corporation. To this were
added the various remedies you see in terms of cold shoulder orders and so forth. However,
to strengthen the element of disgorgement and to remove somebody’ s true economic benefit —
for instance if they were to invest their proceeds of misconduct »+  compound interest in strict
economic theory is really necessary. Similarly if you are looking at the terms of a user-pay
principle in terms of the costs of prosecution and investigation; there again for proper
restitution and proper compensation to the government of its costs of conducting proceedings
against people who have, let us remember, engaged in misconduct, again compound interest
strictly would be necessary. Otherwise there is not proper restitution to society for the cost

of conducting proceedings.

However, | would stress again that the amendment has been made to make this
discretionary, both as to the imposition and also the time a which that interest starts to

commence.

Deputy Chairman:

Hang on. Mr Chairman, looking at Clause 251 about the compound interest,
subclause 251(a) refers to subclause 241(e) or (f). Now, both (e) and (f) have to do with
costs and expenses. To charge compound interest on payment of costs and expenses seems

to me to be using that as punishment. | think when we were doing the English version, that
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costs and expenses are not supposed to be made as punishment. For compound interest — |

do not know what the justification may be, especially when you say that where the payment is

required under an order. Do you say that the compound interest on the payment is required?

Or do you merely say that the payment is required?

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:
Sorry. | have not caught your point.

Deputy Chairman:

Okay. Does Clause 251(a) ssimply say that you are required to pay costs and
expenses?

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:
Clause 251(a) as | understand, it provides that compound interest is calculated from
where the payment is required. So where an order is imposed under Clause 241(e) or (f),
you could read those introductory words to mean that. However, the interest is calculated
from the date the order takes effect, so there is a power there for the tribunal to, in effect, set
the time at which payment is required, and in effect to set the time at which compound
interest, if it were decided to be imposed — and that is discretionary — would start to run.

Deputy Chairman:

Okay. Then my question is simply whether it is right to charge compound

interest on costs and expenses.

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:
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Well, | suppose you have set out the parameters of that policy debate. | think it
can be characterized as punishment to adegree. | would think if | were a defendant | would
certainly mount that argument.  However, | think from the Administration’s perspective it
is really in terms of proper recompense for user pays, of the costs of bringing proceedings
against somebody who has been found guilty and caused proceedings, in effect, to have been
brought against them. If there is, in effect, less than compound interest there is less than
truer restitution to the government for the costs of conducting proceedings against that person.

Itisreally aquestion of proper effective economic restitution.

Deputy Chairman:

You spend the money on investigation. You spend costs to pursue an action, so
you should be paid back your expenses. These are very clear rules, although | cannot say
that | know them very well myself. They are clear rules. Does the Administration take the
view that payment of costs and expenses is a means of punishment? Thisis aview that the

Administration must take as to whether costs and expenses should be used as penalties.

Mr Eugene GOYNE, Senior Manager, Enforcement, Securities and Futures Commission:

Certainly any costs order must, as a matter of fact, have an impact on a person.
That is indisputable. However, | think the proper characterization of the policy behind this
regime in terms of costs is that a person who has caused proceedings to be brought against
them, and they have been found guilty, must make proper restitution of the costs to the

government, for the costs of taking proceedings against them.

What | would say in economic theory is that if you expend money on something
you are faced with the opportunity cost of not having invested that money elsewhere, or spent
it in a more productive means. In effect, you forgo the interest rates that could be returned
on investment of that money. In pure economic theory proper restitution is recovering the

economic uses to which you could have put that money, had you not been obliged to spend it;
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and in that sense we view this as a user pays system.

Deputy Chairman:

Mr Chairman, | am prepared to accept Clause 251 insofar as it reflects the present
principles of awards of costs and expenses. | will not accept Clause 251 if it exceeds that —

and | would like that to be made clear in the law itsalf, whether it exceeds it or not.
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Deputy Chairman :

Mr Chairman, in my humble opinion, if compound interest is awarded, Clause 251

isapenalty provision.
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