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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think one difference that we would normally understand, which comes from using
“suffer” rather than “alow” isthat if there is a situation in which someone has gained access
to these records, because we are not to suffer it, we should actually take positive steps to try
and addressit. In other words, “alow” and “permit” are closer and more analogous termsin
that context, whereas “ suffer” we would understand to mean that we should, for example, take
injunctive action to prevent further disclosure — that sort of thing. | think there is a dlight
difference in nuance and emphasis that comes with “suffer”:  In other words, not just sit back

and accept, but actualy try and do something positive about it.
ZE:
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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In fact, Chairman, that is why we move the proposals to make sure that the gateway
from the Monetary Authority, for example, to the SFC, is wider than which exists at the
moment. At the moment it is expressed in terms of deposit takers. In the future it is a
slightly wider expression, to make sure there is a proper flow of information in two directions.
Dr Hon David L1 Kwok-po, GBS, JP:

Mr Chairman, Clause 366(3)(f) in (i)(A), rather than “...any business of an exempt
person which constitutes a regulated activity for which the exempt person is exempt”,
“exempt person” is now changed to “registered institution”.

Chairman:

In the last meeting they decided that.

Dr Hon David L1 Kwok-po, GBS, JP:

Yes. They decided to change it, but here it has not been changed.

Mr Andrew PROCTER, Executive Director, Intermediaries Products, Securities and

Futures Commission:

It will be caught up.

Dr Hon David L1 Kwok-po, GBS, JP:

You'll catchup. That’s good.

ERYEZEEREERFHKL -
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Dr Hon David L1 Kwok-po, GBS, JP:

| see. Thank you.
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EFE - #ORE B B 5 &0 0 8958 () () (1)K 12 & 25 (B) 7K » Mk /Y iE |
Y25 (9) X 7 B & M 26 (5) #X - It refers to the opinion of the Commission — if the
condition specified in sub-section (5) is satisfied, then a disclosure can be made. And you
see this running through (g). | am not sure that on going to page 10, where you do have sub-
clause (5); it explains what the conditions are. Although | have no problem with condition
(b), I think condition (a) is very subjective and | read “it is desirable or expedient that the
information should be disclosed pursuant to subsection (3)(f), (g) or (h) in the interest of the
investing public or in the public interest.” | mean this is public interest and interest of the

investing public. Why do we have it so subjective?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, | think your concern is a very real one, and what we try to do to
address it is atwofold approach. First of al, with organizations like the Insurance Authority,
the MPFA and the exchanges — and for these purposes “the exchange” includes everyone from
(xii) to (xvi) —we have agreements in place in the form of memorandum of understanding as
to how we exchange information and to whom the information is passed. There are key

contact people within the organization.

That is the first point of trying to control the use of information and the
dissemination of information within those organizations; but whenever a release is made - at
the moment it is under section 59 of the SFCO — to an organization like this, it is aways
clearly labelled as a release under that section, and it always comes with conditions as to the
use that can be made of that information. So we will say “ The information is provided under
this section. It is for this purpose, and this is the way in which we permit you to use it”.
One clear thing isthat they are not to disseminate it to others outside the organization, without
our consent, for example; but even within the organization we quite commonly place

restrictions on the use and disclosure of that information within the organization itself.
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Sometimes, as we have had recently, the exchange will come back to us and say:

“You have given information to the Chief Executive of the exchange. We think that would
be valuable information for the clearing house. Would you permit us to give it to the
clearing house Chief Executive?” We do, if we think it is appropriate. As your question
implies, it is clear that these organizations do not simply exist as an individual; thereis a need
for several people, often, within an organization, to have access to the relevant information,
but what we try and do through those two mechanisms is to restrict the use of the information,

and restrict the disclosure and dissemination within the organization as best we can.

Deputy Chairman:

Mr Chairman, | may be revisiting old grounds, but it seems that our comment on
the last occasion was not at all taken into any kind of consideration. | mean, here are very
draconian sanctions against disclosure, unauthorized disclosure of information. This is in
the context of people being compelled to give you quite a lot of information, as we shall see
in Part XV.

On the one hand, you require people to give you a great deal of information, and
very sensitive information, and very update information. So it stands to reason that having
required people to give you al that information, you then say the information will be kept
confidential, and therefore you have a sanction against your own people from disclosing it.
Now, that isfine. Then you have this loophole which says that if the Commission seesfit, it
can disseminate the information to a whole list of people, alot of which we do not know, |

mean the limit of this disclosure.

| am also shocked to hear that this opinion can be a totally subjective opinion
simply because the Commission knows everything. Isit right or isit true, first of al, that in
the opinion of the Commission, it has no restriction, no objective criterion about it? If itis

not, then what is your objective criterion?  If there is not, then can you build into it some

- 10 - Monday, 8 October 2001
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sort of objective criteria.  Otherwise | do not see your justification.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Just on the first part of that, | recall the comments that were made last time about
the length of the list in sub-section (g). In fact the Deputy Chairman and | had a discussion
about it. | think we still would say that those on the list, although it appears to be along list
of 16, represent a reasonable list. It is the list that is necessary in order to give effect to
proper regulation in the financial sector in Hong Kong. Itisalonglist of 16, but it is not the
world at large, so | do not think it was a case of not taking the comments into account. We
did actually look into it, because ironically we have added one. In fact there are 17 now.
The Official Receiver is there. We do think it is an appropriate list, just in terms of the
information that we get and what information we would need to be in a position to share with

othersin Hong Kong.

T
RERHEE » FHal -

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | take the point that you have made earlier, and | think maybe
something can be done in relation to subsection (7), because subsection (7) imposes various
conditions to persons who receive the information. In other words, you cannot onward
disclose it to somebody else. Then if you look at page 12 it says “...shall not disclose...”, and
| am looking at the bit just before the footnote. It says “...shall not disclose the information

or any part thereof to any other person”.

That would suggest that it is to any other organization, because if you talk about
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disclosure of information, say to the stock exchange, and then the stock exchange “shall not
disclose the information or any part thereof to any other person” — and that would suggest
somebody outside the stock exchange, but there is no control over the disclosure of the
information to people within the stock exchange. That is really the point you are making, It
may be that some extra conditions can be worked out in sub-clause (7) to make sure that when
information is disclosed to an organization, as opposed to just a person like an inspector, then
there would be some conditions imposed on the level of people to whom the information
could be released, because as drafted, subsection (7) only prohibits disclosure outside the

organization.

What | am suggesting is that there should be some limit to disclosure, even within
the same organization, to people to whom the Commission consents for disclosure, to whom it
is necessary, and things of that sort. It hasto be high level. Maybe that could take care of
the point, Mr Chairman, that you were making, and maybe that would go to alleviate the point

that the Vice Chairman is concerned about.
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Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, the alternative is to add to page 7, to say that before you refer to the
ingtitutions, before you say “a recognized exchange company”, you just say “to named
persons within a recognized exchange company”. That is the aternative way of doing it, so
that it makes clear that when you disclose information, it can only be to named persons within

an organization.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That formulation is a little different from what was suggested when the suggestion
wasfirst made. It wasthen morein terms of “You shall not disclose it except asis necessary
within the organization”. 1 think if you get to the point of named persons within an
organization it would be a very cumbersome process of back and forth between us and an
organization. People would have to come back very frequently in some cases. What we
typically do is, we do impose conditions of exactly the sort that you described in the first
instance, as | explained earlier, but the conditions are effectively to provide the information in
the first instance to a named individual, and say to that individual so as to ensure that the
disclosure and dissemination of the information is restricted to those who need to use the
information for the purpose for which it is released. So it is in those more genera terms,
rather than naming individuals. | can see the attractiveness of trying to name individuals. |

would just be concerned about the practicality of doing it on a name-by-name basis.

Hon Audrey EU Yuet-mee, SC, JP:
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Mr Chairman, | do not agree that it is cumbersome, if you compare it with the
importance of keeping it confidential, because basically you are taking about very
confidential information which is released for a specific purpose. In order, for example, to
trace whether an offence is committed — namely whether that condition is breached — you
would need to know who are the persons to whom this very privileged information is
disclosed. So there is every operational reason to know the persons to whom such
information is disclosed. To say you can only disclose it to named individuals in a
recognized exchange company certainly sounds much more reasonable in terms of keeping
the secret, and much better than my origina suggestion, which was to add in an extra
condition at the end, to say “You can't release it to anybody except when certain conditions
are satisfied”.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think it is a question of degree and balance, and | do not suggest that one answer
is clearly wrong or right. | just think the alternative that | suggested is the better and more
practical one, but | certainly see the strength of what you are saying. There is no question
that if there was a leak, you would need to go to the point of saying “Who had access to the
information?’”  Of course naming people does not preclude other people getting it, but it isa
start.

Chairman:

Margaret.

Deputy Chairman:

| think one way or another it seems to methat if you have taken that point on board,
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it should have been reflected in some sort of amendment in this section itself. You can do it
two ways. You can either say “named persons’ so that the disclosure is limited, or you can
say “conditions’ and you indicate somewhere that the conditions would include the kind of
person within the organization who may have access to the information. But whichever it is,
it must be incorporated into the primary legislation, because unless you do thisit has no legal
effect, and the balance within the legislation is not achieved.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| take your point. In fact we have discussed whether or not we need to expressly
refer to the imposition of conditions in this section, and we are not for a moment disagreeing
with you about the importance of it; and certainly we always do impose conditions in the
course of making arelease. | do not think there is any difficulty in saying in the section that

we can impose those conditions.

| think even in the absence of that, the fact of conditions is not without legal effect.
It is the conditions on which the information is released, and in fact if you look at the section
as awhole, the onward release of information by someone would have to be judged according
to whether it was consistent with conditions or consent. So it does have some rea effect,
even in the absence of the reference to conditions finding its way into the section. For our
part we do not have any difficulty in including in the section that the information release can
be subject to conditions. That is actually the practice, and we agree with you entirely that

that is necessary in order to safeguard the use of the information.

Deputy Chairman:

| am sorry. ' You mean you can fit it in, or you cannot?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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securities and Futures Commission:

| think we can. | do not see any difficulty.

Deputy Chairman:

Then let us see it. | mean, do not let us waste time arguing about it, because it

may well be that once you show it to uswe will al be very happy about it.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. Itisthepracticeinany event. It would just reflect the practice.

Chairman:

Okay, then we will appreciate it if you reflect the practice in the legislation. £ #&

SHA -
HEHA -

R AR GRS EEOIE R EY  RAEAMT
E &

TORE - B 45 0 J55 2T 958 M 4 T 3 2058 B PR E - IR B TRISE
& i A R 0

Deputy Chairman:
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F f& - about sub-section (h)(ii)(B) on page 8, the second part of it, does this part,
“with a view to its taking...”, apply to (B) only, or does it apply aso to the Hong Kong
Society of Accountants as stated in (A) aswell?
HMEEEGREREREX L :

W A
Deputy Chairman:

It now looks asif it isonly under (B).

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

You mean it is aquestion of setting out?

Deputy Chairman:

Yes.

HEEBEREIEREFEXL -

AR (5 1 RE AL R 5E B 70 R Tl A A2 B - 35 P M 3858 A 0 EE 8 He Y

E FERLEEE -

Deputy Chairman:

Yes, that iswhat | am asking. Thank you.
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Miss AU King-chi, Deputy Secretary for Financial Services:

Thank you.
ZE:

BE A B 9E » HNEBIE B ()i - wh B K - £ 1T
e LA NG REEN =M - & /B AE TR % M “the police” & {5
® BEAERE? AR — %% 5 Hthe Commissioner of Policeg & 1B & & Fl
Y
Deputy Chairman:

Have you checked whether in other legidlation you use just “the police”’?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is the existing law, but I think your point is obviously one that has to be checked.

I do not know the answer myself.
HEERRGFEREREXL

HEEMEBENWRICACHBRMHA - EEgAr2nm - ALRMEER
B mMErmEREEREEEN  SREBEESEEGR SO N T
MHRETTHER AL -

Deputy Chairman:

Yes. The ICAC is a statutory body.  But “the police” is not. | do not think
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thereisalegal entity known as “the police”.

HMEEEREIEREREXL -

dEF MR AT A A RO P a BGOSR 7 A RTIHE
3 ) B R e T -

Z/E -

HHERZ ARG EFEME - B EERE — %8 5T KGE
EHENEERARADHIEN EEEFARXATRECENERRMLSE
i - BB EMARERRER BRI ® - &8 i
WA Eradl BEHEREERES#HE -

i T BEEA WA L0 11128 - I EEE - FHd

HAEEHA :

LR BATHI A 18 245 B 5% 15 £ secrecy /5 | -+ JE& B i A E 2 HH % ]
B & E R E - & 52 5 115 1Y sub-clause(6) £2 %1 “regulatory organization or
companies inspector outside Hong Kong” - & {1 ¥ B £ 1 Wl A4~ & & 19 18 ¥
EAEMHEINE ? RMEA RS - HREFENERE  ERGETESE D%
ERAEZEEBAHAKEERER - BEEEFEFBN T - AR AES &L
SNHETT TR e PR R JEE R B G IR R

HEEBEREIEREFEXL -

whiE 7 - FAH(E A 3 & ALt & R 5 S B B 58 W M RS e o 5B
— o ARBENELAREE SRR TSAERBEOIEEMN -5 2
AREEAS LA A RAWNRERN - KHGHEEIRNEEMEBRHEER
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FHET - N & 5 RE A BT 09 2k B8 75§ 5T 28 L R B = 258 36615 1Y {5
e HH o MEENALEHRBENZENE MR E  #BAZRL
A RE 58 #K P 75 B 2 L R -

HIEEHA :

F - 55 366(3) 5k 56 ()~ (b)~ (¢) (d)E (9) Bz HY A & - ¥ f 75 recognized
exchange company k& recognized clearing houseZs - 25 (j) B A 5 A B R 2 & IR
AR EHEMEIE 2 R E - AR A IR EFDE i N HF RS
EfERERRENRE > BATE S [ B 2005 28 RSN A BB RS RY
BRE? MR EERIIEEEEEREEER  BREEMAR - BUR
Frig 2B (R ()Rl RMEFEEEZET -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is the same situation so far as we were discussing a moment ago — the question of
conditions restricting circulation of information within an organization. It is the same point.
At the moment we deal with it in exactly the same way. We impose conditions on release.
So when we look at the other sections to determine how we express the point about the

conditions of release, it would also apply here as well.
HEESHA -

AL a 7R A Wk A B RS - B 40 — [ stock exchangel 15 B & ¥ - 3 M 1
A B ZE A0 AT S AT R o (B R R e AN A BR R 1 HU1S B B R AR IR ED R R

& g5 HEEER ?

HMEEEREIERERELL -
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HREEHE - WMERELHETRGT —HFFE -

T
¥ fiPage 12+ 13~ 14F115 - Z (AR G E 2
L EY:

LR BN ()X FTET A B 2T AR - 3 et ¥ A Mo 2 -
HRWBEAERBENERNTR > REHEMEOHERED - 8 5P E] Y E
A Bt Ay S B Fr T B ST R 5 — 20 2

HEEERREERBEEXL :

st EC IR AT B+ AE AT &m S8 XTEOXTTES I - &l E 55t 8 3 H 28 Ay R
oo BEF R AMIE A BB R — O AcAe R o WA m R AR I B B E 2E
UFEITHOER » BESUAFHIL® -

L EY:

IRy - BEREYEparity - WIRGW AR E T —EANEFHBENE
Rz 218 E - ERERTHAR  EFESEBEMETHORESE - 1R
AR —E+ o EERERNEET R - A &S0 R 8RR K R 2 E KRR
) —=F  WHGEEXEREEMT - # #
HEEBEREIEREFEXL -

HomERE 5 BN HMECUE RGO E=A LG I REZET R+

Z ST o 1 AT N A SR 8 S (B & s U5 F R o A DUIE AR AT HY
1A ATRe s H A GRGIATRT T Al & e - B A LB A EH EER -
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GIE R -

BT R F6 58 5K T AT A0 B R T R - TR LR 5 B S 17
Hexercise - DU & M 1 i R B AFME -

fﬁ u/['l

ZHE -

s IERT & - B — > BBREMEMIRETH - MEER T R HE

PR AR -

GIEE -

A i Rt B R B R T

HEEBEREIEREFEX L -

P w0 i I E E B A R S HET LAY & BE -

Z/E -

AR B 15 16~ 17~ 18f119H -

GIE R -

TR A K HH366(12)f%k - iR - M EE Al &K AET & E
T.{E ? Whatisthekind of situation thisis supposed to address?

e

HMEEEREIERERELL -
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AR AT R ER WM EEERER I TEFEREZES -
ZEEGNRERNBMEEERNEBERAR - IE &AL kIR F I H =
EERERRE ERGRERFNEL - B85 REGANR AR HBLE A L
ALBEEEFERZEGWEEN TME -

1R 2AC AP SE A LSS (X)X B B 52 - 1A W B R] F R P2 A — i A A
EHERNUERFNLT  TRTIHRMEMTEEREEFERZEGREREN
TE-MERG AmEE M MEdd L& HEMMEERERcE S -
fEEEER T WMMESTE TEHME -  MHRARR A ERERLE AL
EZEEGREENER WM MFRREEEEIE - MRV EEER
BAERMESE A E - FE ] AR S &R -

L EY:

EE U S (R 1 U0 ER 5 TS ()BT BT A 0T HE o 3R
15 0 R A MR A BB SRR R - R AR WA
7 £ 45.366(12) (5 T 7 [ U £ A £ R P BE - AE AR Y b o B E IR
B IR N TR SE SR T AR 6 A UB 7 A0 R B R R A O i
updatets Bl G - REMBEELE LMALTH  BHEEES -

Sl

=]

HMEEEREIERERELL -

w8 Ry i E Mok g A/ M E e

L EY:

A A % 8 A0 e] iz BR T

HMEEEREIERERELL -
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79 5 AT 8 B s 09 44 BRE e 2 M B e Bk B SFCHY A -

L EY:

A BT A2 58 7H 55 (X) 3 S B 5E (8 fi R e -
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ZHE -

R

B EZREBEREEELL -

E4EN

oA LA BUTEE - BN S 18 2B (b) (i) FXAY 18 Il 37 I 72 F W IH

HEEBEREIEREFEX L -

7n SFCHY [F] & i F 5 % -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, may | assist with this point?

Chairman:

Yes, please.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Sub-clause (11) was introduced before sub-clause (7) was refined, and upon
ensuring that disclosures made pursuant to subsection (1) and the opening line of subclause
(7), it appears to us that everybody who is specified in what was subclause (11) is now
covered, whether it is a person who is subject to the exercise of, for example, Part VIII
powers, or whether it is a person who has received material and can actually make an appedl;
or adisciplinary proceeding. All of these, in our view, are covered. The specific answer to

your question | think isthat it is subclause 7(b)(iii) on page 13.

Z/E -

Page 13 - iR LR » 55 (KT FEE & o0 IE -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That is where someone who is the subject of disciplinary action.

Chairman:

You do not agree? Please explain your point here.

Mr KAU Kin-wah, Assistant Legal Adviser :

Thank you, what | am thinking about is the situation when the solicitor or counsel

appears together with the concerned person, before the Commission. The disclosure is not

by the person who is counsel or solicitor, but the disclosure is the Commission to the counsel

or solicitor on behalf of the person against whom the Commission is thinking of exercising its
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power under Part 9.

That may be a rather fine distinction, but nevertheless | think it exists, because the
Commission is not disclosing information to that counsel or solicitor for the purpose of
seeking advice; nor was the disclosure for the purpose of enabling that person to obtain advice.
Simply it isin the situation where the counsel or solicitor is making representation on behalf

of the concerned person. | think thereisarea distinction.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not think that is right, actually. | do not see any difficulty then subsequently
in the person who is affected by the inquiry and their solicitor or legal adviser, or other
professional adviser for that matter, discussing the information which would in fact have been
a disclosure made under subsection (1) to both of them at the same time. | do not see
anything in the section that would prohibit that. Obviously as a matter of common sense it
should not — and | do not see anything that does. They will have both got it and heard it

from the Commission.
FE

TP - 58 V5 R AR R A A O 5T S 8 R E TR o B2 2 R B K R Page 20
i 25 367{6 ——Avoidance of Conflict of Interests - FH A 28 BS & [ &5 3% 45 non-

executive director - 25 B & 35 B £ 5t Declaration of Interesty 45 5 52 %4 (14 #5

# oo HHIE Y

HMEEEREIERERELL -

 HE LHRIOTHREZMEHNTEEMIERITEE - HREATE
LE’]@E 9F$ﬁﬁ§$7 i RIHE —Lform . HIEBEINIEN
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Z/E -

{H — % 7K 2t - #faccess to information5 [ - non-executive director##

HHIKE 72 H JElevelllg » /2 policy leveliE /2 case level g ?

HMEEEREIEREREXL -

R GE (A R » 35 SFCHY [E] 85 Mrs Lamal Andrewfi# f& -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It depends on what matters come to the Commission. Certainly, for example, one
matter that always goes to the Commission is a referral of an insider dealing case to the
Financial Secretary. So they get very detailed information about a particular case there. At
the moment, each month they get a detailed report on the circumstances of intermediaries in
Hong Kong, their financial circumstances. So they do get specific information about
individual firms, individual registrants, as part of both their decision-making requirements

and just general information about the state of the industry and the market.

Chairman:

So in such a case who would decide to which non-executive director it goes?

Mr Andrew PROCTER, Executive Director, | ntermediaries ad | nvestment Futures Products,

Securities and Futures Commission:

There is atable of declared interests, and the Commission has to scan papers before

they are disseminated to its members, to make sure that there is nothing on the face of it that
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would suggest that a particular Commission member should not receive a particular paper.
From time to time we do in fact have to withhold papers from non-executive directors,
because it is clear on the face of the paper that they have a conflict. In other situations,
though, it is the fact that the conflict is not clear on the face of the paper. So what they have
to do is say, typicaly: “I'’ve looked at the paper. | have a conflict of interest. I've
returned the paper to the Commission”. They then remove themselves from the meeting for

the purpose of that discussion of that point.

ZHE -

HAHEEFEEH A IMEE - #9525 mPage 20~ 21~ 22123 - % i
HiR A HE ?

Deputy Chairman:

Thefirst question:  who isthe kind of person you havein mind? Secondly, when
you say “shall not incur any civil liability” do you mean that he does not, that no civil liability
Isincurred?

Miss AU King-chi, Deputy Secretary for Financial Services:

“A person” refers to anybody who is performing a function under this ordinance.
That is my reading of it.

Deputy Chairman:

What kind of people do you have in mind?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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They are typically going to be Commission staff, but they may be people who are
appointed by the Commission to perform inspections, for example, auditors who are
appointed under Part VI to do an inspection of a firm of intermediaries. They would be
performing a function for the Commission. So it is wider than Commission staff. There

could also be delegations to non-Commission staff to sit on committees, for example.

If you had, let us say, the Committee on Unit Trusts, which is a delegated
committee of the Commission, they get information about applicants for fund management to
the public in Hong Kong; they are asked to make decisions.  So this would apply to them as
a person who was asked to perform a function under the ordinance of authorizing for public
offering of the product in Hong Kong. That would be another kind of example. So it can

be either committees, or individuals, or the Commission staff itsalf.

Deputy Chairman:

What are the civil liabilities that you are protecting them from?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

WEell, | can imagine alegations, for example, that a committee had performed its
duties negligently, so there clearly could be an allegation of negligence. There may be
allegations in performing a function. For example, a Commission staff member who asked a
certain question in an examination of someone in the course of an investigation may face an
allegation of defamation because of the way the question was framed. | cannot imagine very
often that the Commission staff would be subject to allegations of breach of contract, but
auditors who are required or are permitted to disclose information to the Commission might
otherwise find themselves subject to an action for breach of contract or breach of

confidentiality. A bank, for example, which is subject to producing documents under a notice
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might otherwise have found itself sued by its client for breach of bankers confidentiality

requirements. Those are the sorts of things.

Deputy Chairman:

Okay. | do not know if “shall not incur any civil liability” is the right way to

expressit. Isthat the usual way we expressit, that no civil liability arises?

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, my concern initially when | read this section — and | remember
raising a similar question before — was whether this is good policy, to exempt somebody from
civil liability, just on the basis of good faith. What if the person is grossly negligent and
incompetent? It seems to be amost a charter for gross negligence.  If the Commission staff
relies on this immunity, he can be as negligent as he wishes, as reckless as he wishes, and he

will be protected. It does not seem to be right.

| know there are similar sorts of exemptions, for example, in relation sometimes to
directors; but there is always a due diligence requirement — which is missing. | remember
raising this point before, and that is the thing that causes my concern, rather than the drafting.
| think Andrew just now mentioned the question of an auditor. Subclause (2), where it says:
“Nothing in subsection (1) applies to a person appointed as an auditor under section 149”.

What is the scope of this particular subsection?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Clause 149 refers to the auditor appointed under the Companies Ordinance, actually,
but there is a duplication of the auditor of an intermediary. There is a reference both in this

ordinance and in the Companies Ordinance for them to appoint an auditor. Remember also
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that we have a separate power to appoint auditors to examine and audit in whole or in part the
affairs of alicensed intermediary. So there are other auditors who are also appointed under
that part.

Even if Clause 149 did not exigt, in future, because everyone will be a company,
they will have a company auditors, a Companies Ordinance auditor anyway; so it is redly
just mirroring that section.

Hon Audrey EU Yuet-mee, SC, JP:

So Andrew, what you are saying is that if the auditor is the ordinary auditor who is

appointed under the Companies Ordinance, he does not get the benefit of this immunity?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright.

Hon Audrey EU Yuet-mee, SC, JP:

But if he is an auditor appointed by the Commission for a specific purpose under

Clause 149, then he would get the benefit of thisimmunity?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Under clause 155, yes. We appoint them under a different clause, but the answer
is“Yes'.

Z/E -
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HEF S A4l due diligencess 5y F-HR g 2

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Just before we get to that point, Mr Chairman, just to go back on a couple of the
observations made, | think if the allegation was that a Commission staff member, or “any
person”, to use the language of the clause, had been reckless or grossly negligent, then there
would be a question of whether or not they had performed their function in good faith as a
matter of fact. Certainly if they were reckless, one would doubt that they could show good
faith, but the concern hereis, and the reason why there is not a due diligence provision, that in
the past people have tried to intimidate the Commission in the performance of its functions by
taking civil action against staff members, individual staff members, and in some cases suing
them in defamation, for example, for many millions. From recollection, in one case at least
it was more than a billion dollars. It was a very well-known person who in fact took that
action. Later it was dropped. They were not able to particularize their clam. That was
the thinking, | think, behind leaving it at a standard of good faith. It was to discourage that

kind of intimidatory action.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, | think | know the case that Andrew mentioned. | do not think that
could be cited as an example to say thisis a reason for dropping due diligence. | think you
can never stop mad people from launching all sorts of senseless actions which eventually are
abandoned anyway; and to rely on that as a reason for saying “We want to discourage this
kind of action. Therefore we do not need to have due diligence” sounds to me rather afeeble

reason.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

WEell, | did not say he was mad.

Hon Audrey EU Yuet-mee, SC, JP:

| was not referring to that particular person. | am just saying as a matter of theory,
you can always have mad people who launch all sorts of mad actions. To say “We want to
discourage these sorts of mad actions; therefore we drop the standard of requirement for staff”

does not sound like avery logica response.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Good faith is a real and meaningful standard, though. | take your point that due
diligence may add something to it, but it is not a trivial matter to make out good faith as a
defence. It does not stop you being sued, of course.  You have actually got to make that out

in your defence.

Hon Audrey EU Yuet-mee, SC, JP:

| know, but you can have morons who act on good faith. The world is full of

morons who appear to act on good faith.

ZHE -

BLOE T FRIBIRH — B - R FRMENRE L L - flA
MPFA » ST EFIRY LR - BIREHIGTEEE 2 > AT EBERER -
{Ba0 5% H B3R A B A act in good faith. /2 &5 & g ? H 1t & 51 H & & 51 28 1
F 16 # e 2
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Deputy Chairman:

Mr Chairman, that is exactly my point. | rather suspect that this is your usual

immunity clause.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Itis.

Deputy Chairman:

For people performing public duties. That is why the former Financial Secretary
can go around telling people to do al sorts of things, without fear of being sued for
negligence, even when people suffer great losses. | have made this point several times. |
think the trouble is that if you add anything here, you will have to add that to all your

immunity clauses. Thisisnot areason for not doing so. Maybe you should start from here.

Z/E -

HAth A B & 502 & iR A £ A due diligencer’y F iR 7

HEEBEREIEREFEXL -

ghlt  HAEERERFA AT RERERBORNE S @& - st 3IT OB
ANE - M EREREGRNRE RN - T A TG & E BRI -
IR Gt B R EEREM2E - EEBEELHASCERT - A R #E
R 1Y o0 B R L th 2 PR R GE TR R T 20 o FRORH (5 (M E l5E (E B RE
WGP SHMTABRMABENSCER R - MM T E8b 3T HE L
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Al — B fE e o DUHE fRGE LT AR AT N B AU TIE RV E B & = AR =
g8 0 BT B REE BUR Z BRI K -

ZHE -

R EEE » FEW -

HESHER -

T KRB REEHEHEXFAGIERZA » EEEERBEE -
HIR ) T Rl R WA Y G B 3% s i 1 O MR 1 3R I RT 48 LAY PR AR e 1
%ﬁmﬁﬁhﬁ bE & FF SRy B - B RN BB R R ET AU R
FhEREE A EFERENERIR? BAPER - LR *%fﬂﬂﬁ
@%%0E%%%ﬁ%%%miﬁﬁ%ﬁm'WWﬁ%MW%ﬁﬁoﬁh
PlFExEgEEEa®R  HUEALHUIERERER AR ALESEME - Fr
L FEEGUERASREELNLE - WA VML BEGRAERFINA
18 TH il fy 5 e -

Chairman:

Alexa.

BEREEREETEEHTEFHREE RN RLIELL -

L LR - W BRI AR A e H A GRS o 208 H A A JRZA K
BEEREE SEgH I EESSHR L - Al WAHEEZAREZEE - F R good
faithfy Rt 2 —HAEBHAENR - 540 ERZBEN T HEFEHR
TLfER  WRFEATHRFEVERBEHFFEHNRERE - FIA0ESF T 7
ANBE T ANE - EELEER T - BR g RLAERWEHEZERAE A W

H

l
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due diligencefy i /& - 4 B good faithf¥y % QI 2 & M 70 &K £ $0 17 T1E L 1Y
requirement - MR F HHMTHEEE -

Z/E -

EEHESTKELNHE - REHEES > ffcase lawHH » #BEFEE S
£ 18 % F B good faithfy {22 IR 2

g

ﬁm

rEH

“Good faith” fi1*due diligence” j& g [l 1~ [F] By 15 - FAH (5 BUF 8iE
EgthREN S RERE HEWEMATEELD/NAL > GAES &E L
AT o I AR R R A AT & 5 B due diligencefy 7 o B £ Alexalil 4 £2 £
W — SR E S HYE O N - A BB A FE 8 A il £2 £t By informationif] &l 2%
o MERELETREENHAE - MEHEBREHAENREARE » 2P
ARBEFARHEEMEZENE - 82/ & F B due diligencedy Z R By K
=T - AT DL A RO G A0 (R T R R B =2 MR R R T A AL 3B R B
ARAYE I -

]G - A Bl due diligencefy 23Kt RE K - 3l R 2 R F B duty of
caresi negligencely 223K - 1R & It B fa = o i [ R 2 - 5 B A R 8 7H 5¢
AR 2% 6 JH 58 Y A B o IALEE - A5 B due diligencefy 225K 2 [A i i € 18 -

p=(l}
iR

+¥d

Al WA MEEIHEREDERZE -~ SHEREER  TEITE
BEBAN A RICEEEE G - EmA - BETEE SRS RERE
Re B BT P PR AU b B T R 2 IEWE Y o BIBE AE 2 FIN A due diligencefy F R -
HAR BB REETRERFINNEL  SEIEARORMEHRR -

M T due diligencedy FHR M AEHEGRF » HMW A FRE & - &5
Eag i HMANERES HEEG KSR &duediligencefy E sk - 58

- 36 - Monday, 8 October 2001



© 00 N oo o B~ W N PP

W NN NNMNNNNNNRNDNIERER R R B B B R B
S © ® N 0o 0o B W N PO © 0w N 00 WN P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

TSR L T A

L EY:

& IR EFE A B A\ 732 F good faith » 38 & H A [ HE [ P -
o — T# F /EEMED%ﬁE%AfﬁdIshonesty Bl #5230 E B¢ Ll bad faithfT
FoR BN AR ALERER LM T EKKRE - § 4 biase #14] 55 #
& Jr 7 Zprove dishonesty or bias - R DLYN - E R U-FH AR AR AT
FHAJEin good faithiy 7 - AT L > AT B E LB N TR IEH AR -

ZRE -

KREGHWECORZRT
A ERE -

it DL » 7 B good faithiR due diligencef) 23k » 2 H B AR -
ZRE -

i 7 WHERBEMERBEREMEFEMMER - BHAERLHBTE
5T -

Mr Andrew PROCTER, Executive Director, | ntermediaries | nvestment Products, Securities

and Futures Commission:

| do not think this would be the right forum to reach absolute agreement on this, but
for astart | think it would be the staff member or the person who would have to establish their
good faith, so the burden would be on them. | do have a concern that drawing an analogy

from the due diligence discussions, for example, in corporate law, may be problematic. |
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mean, as Ms EU has described it, her formulation of due diligence was a very sensible and
practical one; but there is a difference between what the Commission may have to do where it
is not the judge of the timing of the action. It may have to react very quickly, and what
corporate advisers and directors do is act as they are the judges of their own destiny. They
can choose when to act, and they can choose what they need to do in preparation for those
actions. | would have a concern that inserting the notion of due diligence in a provision like
this may cause the Commission to hesitate and delay before taking action in the public
interest.

| think it would be wise to take the opportunity to just look at the way in which due
diligence is formulated. As the Deputy Chairman said, it is not what you find in the typical
immunity provision. Typical immunity provisions here and elsewhere are just expressed in
terms of good faith, and | think there is a reason for that. | think it reflects the fact that
public authorities sometimes have to act very quickly in what they judge to be the public
interest; and they do it in good faith and in a protective way. They do not get to choose
when to act, and they do not necessarily have a choice as to sitting back and considering and

weighing.

So, | think there is some difference between that and what directors can do, where
they are much more in charge of their own destiny. So | would like a chance just to look at
that and just to think about that, to see whether some other phrase rather than “due diligence”
IS better able to express the notion of taking care, if you like, without imposing a burden or a
concern for Commission staff.

Chairman:

Audrey.

Hon Audrey EU Yuet-mee, SC, JP:
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| was just going to say that if adding in the words in whatever suitable form makes
the Commission take care — that is Andrew's word — and maybe pause to reflect before
launching any action, | would have thought that is the very purpose one wants to achieve. |
think at the end of the day, thisisreally just acivil liability claim and it has to be adjudged by
the court.  If you are talking about any person who is really on Commission's duty, you are
really talking about somebody who isin a position to defend himself in civil proceedings. If
you think of the person who perhaps in this particular case is aggrieved because he really is
on the receiving end of a wrong decision, maybe done in good faith but grossly negligently,
you do not really want him to go away aggrieved, without having at least the right of an
action, which is going to be decided at the end of the day. Anybody who is brave enough to
take on such an action against a person who is on Commission'sduty — either heismad, in
which case he would eventually fail, or he must be very, very aggrieved. Itis, at the end of
the day, a question of balance, so if you ask me where the balance should lie, | would think

the choice for meisrealy quite clear.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| understand al of that, and do not disagree with it, but when | think back to the
situations we have had, where people have either taken or threatened action, there are a lot of
other things that come into play there, as they affect the individual staff members of the
Commission. You cannot, for example, assume that the Commission is going to fund their
defence of the action. It could be a fantastically expensive exercise for them, and | can
remember in one particular case it had a very serious impact on the way certain people
thought about their duties and responsibilities, and their willingness to take action. Not only
them, but those around them, of course. It can have a destructive effect or a potentially

destructive effect on the work of the Commission.

In a particular case that comes to mind, the Commission decided that it would fund

a case. We had to think very carefully about why we were doing that, and in what
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circumstances we would withdraw funding. For example, would we continue to fund
someone if we thought there was some evidence of bad faith? At what point? Would we
just smply continue to fund them through the appeal process, and then try and get money
back at the end of the day, if it turned out that they acted in bad faith? You can imagine that
even a discussion about that had a very significant impact on the people who were the subject
of the discussion. We were trying to make judgments about whether or not they had acted in
good faith - we ourselves, in advance of the evidence coming out — and whether or not they
deserved to be funded; and whether or not we should give an open assurance that we would
continue to fund them right through the action. That of course aso, in a case where the
plaintiff was sane, had an effect on whether they would try and negotiate or compromise a

settlement of the claim. There are lots of things that come into play there.
HMEEEGREREREX L :

B R 2 3 A E AT 1w 2 R A R RN > P 3 B F M B E (E
R ETHEE c RETERZE - BB — > 8 2 % i {E Ry SFCHIET 8 8l B IR
LHETHRERRMITABMALEZEEEGR > LR BB EECDGE
F# H Common LawiyRE%E - 285 = » TR E MM A $2 5] - H A A I th =K &
EHETE RAEE G ANTEER 2 HFEEEREAEE EF ST
ik - RERE B E HEAA LA HI o BRBERRETHERE B g T E
BEEWMHEEMZERE  HEAELEUTETRERNEELH -

fu

ZHE -

HHEEHER st RZER R - Ik 131 1 7] 5 & & /L Page 25
553691 - ERMHMEFIRA M ?
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Chairman:

Okay.

L EY:

F o A Sk RN B 24 H B 2R 36815 5E (5) A FE I o SERET T - H
Ja mT DA G A B R N B MY E B AR ME AR S Y R
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rEH

et A5 SE 47 S (R o BRI — 8 (8 5 Gm 58 369k T o I
A0 RN T R B IR R AL 28 24 H 1Y 28 (5)FXHE (A B ¥ R “Nothing in sub-section
(4) affects any requirement under this ordinance.” # [ “any requirement under this
ordinance.” » B JFF A 75 45 7 79 {6 91 B % o 6 46 {5 SO ET A S8 SE R IE 2

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is not a requirement expressed in terms of “The Commission has a right to
require that alega practitioner disclose the name and address of a client”. It would have to
be one of the general provisions that relates to an investigation or inspection power. So the
triggersin Part VIII would have to be satisfied first, and then you would have to issue a notice
requiring production of documents or provision of assistance, or the answering of questions.
It would be one of those kinds of provisions that may lead to a question being asked of alega
practitioner. Where the legal practitioner says “I’m not going to disclose the content of that
communication because it’'s privileged”, the next question may be: “Tell me the name and

address of your client”. It would be in that kind of context.

Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, does it mean the combination of sub-clause (4) and sub-clause (5)?
Do | understand this as meaning that if you are alegal practitioner, whether in Hong Kong or
outside Hong Kong, you have the privilege, or you are not required to disclose anything other

than the name and address of your client? Isthat right?
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Ms Sherman CHAN, Senior Assistant Law Draftsman:

May | add this on the name and address disclosure?  Under the common law a
solicitor is anywhere required to disclose the name of the client, although under the common
law a solicitor may not be required to disclose the address of the client. In a lot of our
legislation we do have provisions requiring disclosure of address specifically, so this is not
unusual in our legidation. This only reflects the general standard reflected in other
legislation.

ZHE -

i T 22 R B ER BT

ERYEZEEREERFHKL -

PR A% T IR IRF i A5 B9 & R 58 LB 0 O B0 15 5E R R O R A BEE AR HIK 3
FRMEEFEEZEGHRY ) D (EEASIMNEEE KD ) F -

T

EIEE :

FERE - REAE A E S [ - (HEAE(E M8 1IN & R
4 professional privilegefJ[iifE - It is not aright of alawyer, it is not the privilege of the
legal practitioner, itisthe privilege of hisclient. It isthe privilege of hisclient. The way
you put it, you make it as if it is aright of the legal practitioner. 1 just do not know how
often we have to repeat this point. Also, | think we have gone through this exercise of
whether you should re-affirm a professional privilege which is the basis of the common law;
whether by making it express you actualy create the impression that unless it is expressly
provided, the privilege is somehow not there. | think this is a general discussion that we

have had, | think the legal adviser would remember, in many circumstances.

- 44 - Monday, 8 October 2001



© 00 N O O A W DN P

N
= O

N RN NN NNNNDNRNIERRR R B B 2
® N o0 00 R W NP O © 0 N O G MW N

W N
o ©

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

Ms Sherman CHAN, Senior Assistant Law Draftsman:

On this particular point we have actually consulted the Law Draftsman, and
actually his advice isthat it is preferable to have the privilege expressly retained in order that
there will not be a contrary intention being inferred. Actually | have consulted him on this

particular point.

/-

Any more questions ? Let us come back to Clause 369. FE®S

{F Hi [|] &

HEEBEREIEREFEX L -

HRERBAFRET - WMARBLEB G ST RN EBTE - HAR
HEBSIAER - WREHER - RMAHEMM ] EREFEDES - M
{FE (155 B RSB 369 E IS M MR T TIE NG HMEY - ERFHEA
SR BUT B A B B XA 18 1908 28 N6 JE $F B g AHAT - BMTEE &R A

EIEE o
HEEZES -

TR A E R EA R E - 53691 58 (1) 5 217 2 [ “a listed
corporation, or of any associated corporation of a listed corporation” - ¥} jA “associate
corporation”—&d » S 2 LEHEE B FE —HEHER?

Z/E -

Schedule 15 % & H EEEHZE 2

- 45 - Monday, 8 October 2001



© 00 N O 0o A W DN P

W NRN NNNNNNRNDNIERERRR B B B R B P
S © ® N0 00 WNPO © 0 N0 00 M W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

AAEEZS

BE -
BEERGEEREEHEX L -

¥ FF K 2 7] DL #) B Page 30 - 55 30H [~ H i & & 55 (# 56 55 09 fil £ -
THE

Wih - W36 RN AREME? ( ERGH ER ) HEE]
FiE YURKREEERDE LA EREMEERE ST EMN - BE AT
B ATREEMMAEZRESF AN A GBI - HE 36 E 8 £ 5
T8 - RMgME FHENZEETHESEMEHEE -

B & 25 imPage 31 -
&I E E -

WEREHEE > T2 EaF Y KEHAMEE - F3706FE(LHE
% obstructionis f F &I E S B Eiewy - WA KERM - =56 B ATH =
N B RWEWNAGEERSE KER— A E T ? 52 F M parity of penalty
PWE  HEERERFEHBE - REERME L XEHEFEMHE - 28 F
J_r“'ﬁ o

ZHE -

B BAE ] 5 1F H B g 2

- 46 - Monday, 8 October 2001



© 00 N o 0o A WDN PP

W RN RN NNNNNNRNDNIERERRR B B B R R P
S © ® N 60 OO WN PO ©0w N0 00 W N PR O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

HMEEEREIEREREXL -

M & 18 B (5] S [R] & 2 5 WA 225K 3 g 3XH R 17 /F i b i 1y
AR DL B E R —fRe fE e IR e -

Z/E -
Okay » FKEHH T -
EIEfE -
F & - f£in this section, “specified person” means’EPE’J“specified
person” j& 7 B H i {5k K (1) “ specified person” A~ [&] 2 W 5 53 5T HA 45 B &

ERYEZEEREERFHKL -

5 36615 4~ 5 2] 5 “specified person” i) E &

L EY:

WE 2

ZHE -

FH19H -

~

Deputy Chairman:

Okay.
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l

Z/E -

#i 7R 28 24 H HY 25 3681 25 (3)FK -

Z/E -

35 K 0 [ E B E o PLE (1) EORE E R AR - B Y

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

These are people who are required to do things, Chairman.  We could not impose
any requirement of goodwill on them. They may have absolute ill-will and malice. In fact
they may very much resent having to comply with a requirement of the Commission. What
this clause says is that if they answer questions and produce documents under notice, or they
comply with reporting requirements set out in rules, then they are not liable in contract, tort or
defamation.

Agan, | gave some examples earlier of bankers being compelled to produce
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documents and so on — that sort of thing. The state of mind of the person who complies
with a requirement we do not think is relevant in this context. What is relevant is that they
are required to do it, and that is, if you like, a defence to any action that might be brought
against them. There are other provisions, of course, that would come into play if they did

not comply properly with the requirement.

ZHE -

Okay - %} Page 31132 - & (I H WA MME ? MERH - &2
am Clause 371——False or misleading representations in applications to Commission -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Thisis one of those clauses where, if they did not comply properly, they would find
themselvesliable.

EY-&
Okay. ¥ & # &
HEE#A

FRE o He a8 371 55 (3) (P) R F - B0 FF F (63 11 th & 3 5w 2
&l ] 72 - A Bd 5t future eventf state of mind{F H fi i 5 fiTHZ K 25~ & H
e ? EAIBNHE Ry > HRAKWEFRZOVHEE ERFEEN - £
BB T Mem AR E R H R R IRMEDZE DI AELZE K ?
AT+ Ay 2 5 (D) BRI 28 () e Ry H A — &0 43 -
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Miss AU King-chi, Deputy Secretary for Financial Services:
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| would like to invite SFC colleagues to look at examples of this sort of information.
Say an applicant for a licence may have to include this in his application as part of the

representation to the SFC.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

As to future events, | have been trying to think of the sorts of things that might
come up. Let us take someone who is applying for permission to offer collective
investments to the public, and they put forward a proposal in respect of a particular
investment which has a structure, fund manager custodian, some delegations and sub-
delegations, and there are related companies within those groups of service providers. We
will quite often require from them representations as to the way in which they will operate
their business, who will take what kind of investment decisions, how the delegations will
work in practice, what the separation and segregation of responsibilities will be to avoid
conflicts of interest, how that will be deat with, what the role of the trustee will be in
supervising those kinds of issues; requirements that they will, if they are in certain
jurisdictions, obtain from an auditor in that jurisdiction; certificates in respect of their
systems and controls. All of those things are sought by way of future assurance about the
way in which they will conduct their business, in order to satisfy us that it is safe to alow
them to offer that product to the public in Hong Kong. There are similar sorts of examples
when someone comes along and says. “lI would like a licence’, for example, “to be a
securitiesdedler”.  We would ask them:  “Do you have an intention to hold client assets?”’
If they say “No” then there may be a condition placed on their licence which would prohibit

them from holding client assets.

However, it may subsequently turn out that they do hold client assets or they may
give advice of certain sortsin respect of the Takeovers Code, even though they have given an
assurance that that would not take place. Or they may say — and be subject to a

condition — that they would not be the sole adviser on takeovers cases. All those sorts of
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assurances about the way in which the business is to be operated are important in our

judgments about whether it is appropriate to allow the business to commence.

There are other assurances about adequacy of capital, the requirement to maintain
certain levels of capital. We seek assurance about what would happen in certain events.
For example, we sometimes impose trading restrictions on someone, even at the outset, given
the nature and structure of their business; and we seek assurance from them that they will be
adhered to. Quite often those sorts of things are expressed in terms of conditions, but

sometimes expressed in terms of undertakings.

In that context when applications are made we do quite often get assurance about
the future of the business and the way in which it will be conducted, and they are expressed as
statements of intention about future circumstances. They are important points, too. They
go very much to the question of whether or not it is appropriate to allow someone to carry on

acertain kind of business.

HAEEHA :
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rEH

F i - FEEE 3726 » subclause (1) deals with provision of information, which
probably includes verba information, because this can be contrasted with subclause (3),
which deals with the provisions of record and document. Now, when | ook at subclause (3)
there are additional requirements. For example, subclause (4) says. “No person shall be
convicted of an offence under subclause (3) unless the prosecution proves that (a), the record
of the document has been relied on...”. | just wonder whether the same condition applies to
subclause (1), which is the provision of information. There does not seem to be a
requirement that the information has to be relied on. Why is there a difference or a

distinction between the provision of information and the provision of document?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think it is very much the product of the discussion that took place when this
provision was drafted last time. My understanding of the way in which clauses 371 and 372
fit together is that clause 371, as we have just discussed, applies to people who provide
information in support of an application. 372(1) applies where someone is required to
produce information — that is, required by the Commission to do so. 372(3) in effect is left
over for situations where there is no requirement to produce, and it is not produced in support
of an application, but information is provided nonetheless. It is a bit like the officious

bystander, | suppose, being one situation that would apply.

Now, in fact if you look at other legidation, comparable legidation, these
provisions are expressed much more simply. They just say that if you provide false and
misleading information to the regulator, you commit an offence. They do not deal with any
of these warning provisions. They do not deal with reliance or any of that. If you contrast
the UK legidation, what is the equivalent of clauses 371(3) and 372 takes seven lines. The
judgment that was made in the discussion before the Legislative Council Bills Committee last
year was these extra safeguards should be built in where someone is providing information in
the circumstances described in subclause (3), and that there should be this notion of reliance

aswell.

It just reflects a judgment that was made at the time as a result of debate there, and
it was very much the product of a 3-way debate. That Bills Committee was unusual in that

the industry participated throughout the discussion of the clause, and it was drafted in
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committee, so to speak. It reflectsthat, | think, in sub-clause (3).

Deputy Chairman:

Mr Chairman, | do not want to disturb it, but certainly | think this is intellectually
very questionable. In a criminal provision, that the criminal offence should depend on
whether someone relied on it. This certainly is conceptually wrong, but as | say, | do not want
to discussit. You had a hard time coming to an agreement, but | personaly think it is very
bad.

Hon Audrey EU Yuet-mee, SC, JP -

Mr Chairman, may | ask for some further clarification? According to the
explanation just given, the difference between subclause (1) and subclause (3) lies in the
words. In subclause (1) it is “...in purported compliance with the requirement to provide
information imposed by, or under any of the relevant provisions’, and then it says “provides
to a specified recipient”. Then in subclause (3) it says. “...in circumstances other than
those which would constitute an offence under subsection.... provides to a specified recipient
in connection with a performance by the specified recipient of the function under any of the
relevant provisions’. Andrew has just explained that subclause (3) is when an officious

bystander volunteers information.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright, but there are other circumstances in which subclause (3) could arise.

Hon Audrey EU Yuet-mee, SC, JP:

Yes — because | do not read subclause (3) to say “officious bystander who
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volunteers information”.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No; but | find it difficult to keep al these in my head as well, | must say. My
understanding of it is that the provision in subclause (3)(a) and the reference to it not
constituting an offence under subclause (1) means that it is not in purported compliance with a
requirement to provide information.  You could not only have someone who reports a
matter to the Commission, and makes a complaint, reports misconduct in the sense of the
officious bystander. You could have a member of the staff of a firm who says “There is a
problem within the firm”, and they report it. The compliance officer officialy reports it.

There is no requirement for themto do it. They are not compelled to do it.

There could equally be situations where they are asked for information in the
course of, say, consideration of a whitewash application under the Takeovers Code. Thereis
not necessarily an application that they have made. We may be seeking information from

third parties, so they would not fall within “an applicant” for the purposes of clause 371.

We may, in the course of an investigation, ask someone guestions on a voluntary
basis — so again, no compliance element under clause 372(1). All those circumstances
would be examples of where people are providing information to us, but they are not
compelled to do it, and they are not doing it in support of an application. | think that is how
it fits together.

Hon Audrey EU Yuet-mee, SC, JP:

Yes. Mr Chairman, at the moment | am not trying to understand the policy. | am
trying to understand the drafting. The difference between subclause (1) and subclause (3).

What are the situations which fall within subclause (1) and what are the situations that fall
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within subclause (3)? Now, Andrew originally explained, and says subclause (1) applies
when information is required. The person is under a duty to provide information. That |
understand. Then he says subclause (3) applies to people who volunteer information. |
certainly do not read subclause (3) asjust covering people who volunteer information. It can

apply to people who are required to provide information.  Isthat not right?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Well, certainly subclause (3) applies in the circumstances | was describing, | think,

because subclause (1) does not apply.
Hon Audrey EU Yuet-mee, SC, JP:

Do not go into the examples of the situation. | am just trying to understand the
distinction. If you put alabel to subclause (1) and to subclause (3), what is the label that you
would use, so that onecan say: “Ah, thisissituation (1) and thisissituation (3)"?  That is

the exercise | am trying to do.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The only way | can explain it is to say that situation (3) is where information is

provided to the Commission but it is not under compulsion, not provided under compulsion.

Hon Audrey EU Yuet-mee, SC, JP:

| see; but it is still provided to a person who is exercising a function. In other

words, there is no sanction if you do not provide the information under subclause (3)?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright.

Hon Audrey EU Yuet-mee, SC, JP:

Is that what you say to be the distinction?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright. It isanother way of looking at it; yes.

Hon Audrey EU Yuet-mee, SC, JP:

So under subclause (1), it isasituation where, if you do not provide the information,

you are committing an offence? Is that what you are saying?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That is practicaly right, because you would have always had to provide it.

Hon Audrey EU Yuet-mee, SC, JP:

It cannot be “practically right”. It iseither right or isit not.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Itisright.

Hon Audrey EU Yuet-mee, SC, JP:

Okay.

Deputy Chairman:

WEell, isit realy right?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Wait a minute. The reason that it may not be right is this: | can think of
situations where there may be a requirement to provide information under rules to which the

non-provision has no sanction attaching.

Hon Audrey EU Yuet-mee, SC, JP:

You see, my difficulty is that looking at the words in subclause (3) where you say
“...In circumstances other than those that would constitute an offence under subclause (1)”. |
am not quite sure that is right, because when you say “circumstances that would constitute an
offence” you are not describing the situation. You are describing the person giving false

information, and therefore committing an offence.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| agree with that. | was trying to distinguish the commencement point, if you like,
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the reason for the provision of the information. You are quite right to go on and say that
having provided information in purported compliance with the requirement is not enough.

They aso have to commit the other elements of the offence.

Hon Audrey EU Yuet-mee, SC, JP:

That isright. So | am very sceptical about the words “in circumstances other than
those that would constitute an offence under subclause (1)”.  That sounds very, very odd to

me, and that cannot be the right phrase to describe situation under subclause (3).

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think you may well be right about that. | think | am right about what the

distinctioniis.

Hon Audrey EU Yuet-mee, SC, JP:

Because you are describing the policy intent behind subclauses (1) and (3). |
follow that, but looking at the drafting, | think it is very, very unclear — and in particular the

words | read out in subclause (3): . In circumstances other than those that would

constitute an offence under subclause (1)”.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think there would be other ways of expressing the policy intent, but these are the

words that were settled on by Legislative Council last time.

Hon Audrey EU Yuet-mee, SC, JP:
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| think you might have to look at that again.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. Chairman can correct me if | am wrong, but this is word for word what was

agreed last time.

Deputy Chairman:

Mr Chairman, | think the problem is here. Subclause (1) consists of not only the
preamble but also (a) and (d). But (b) has to do with “knowing or reckless” and so on. So
your “other circumstances’ should not refer to the whole of subclause (1), but perhaps only
(@. In other words, the situation in (@) is that he “...in purported compliance with a

requirement to provide information...”

So then in this circumstance any information which is false and produced
knowingly being false, then he would be caught. Perhaps then here, instead of relying on the
shorthand of “those that would constitute an offence under subclause (1)” you should

substitute it with some more definite words, reflecting subclause (1)(a).

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

You could say, in effect, “other than in purported compliance with the requirement

to provide information”.

Deputy Chairman:
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Yes, something like that.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright.

Deputy Chairman:

It isjust that we are so much into the mire of collective drafting that sometimes we

do not know where to stop.
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Andrew or Alexa?
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A RSN E  HEkEg M EREIRIER S - U2 DL — i
WE=FNEMhZ2HEAEHREF NRBEFAEEHET  FRXHFNHR
G HBRADEHNDES - BERELERANRER 7?2 &5 IR T
H o ZHEFFRNARGEHOALERE X FRRAEREG R ? ELEAfE
B TRl BT B ] R H SIS B R PR IR 58 37 3Mk 1Y e 7 = RE B R E R (T
g5l - ELIEMAHELCHFERERER ? EG SHEESRBEANEAE
e v AT S WIRT — SR MR S - DI AN M E R B F MM e By A
e

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Mr Chairman, | understand the legal adviser’s concerns, but we do think it is better
to leave it to the trial judge or the interlocutory judge, as the case may be, prior to trial.  We
think that the court will be well able to fashion orders and to grant leave on terms that are
appropriate, and that will include rights of discovery and production, rights as to examination
and cross-examination at trial, rights to lead evidence, and otherwise make submissions, the

order in which that happens, and the participation of the Commission as a party.

We aso think that the discretion available to the court in respect of costs will be
wide enough to allow for appropriate orders. Of course we think the Commission should be
liable to orders for costs against it if it is appropriate. | can imagine extreme circumstances
in which it might also get the benefit of a costs order in its favour, but | think that is pretty
unlikely. We think that is sufficient, that the court can deal with it. The processis onein
which the parties have to put on notice, leave has to be sought, orders have to be fashioned —
and we do not have any doubt that the court can deal with that in the circumstances of the

case.

Deputy Chairman:
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Mr Chairman. | would rather not have specia rules for clause 373 of this
Ordinance, because | have afeeling that we are getting too many of these specia procedures.
I would much rather ask the Administration to bring clause 373 to the notice of the judiciary
to see if they have any further comments. | say this particularly in view of the fact that the
court is at this moment thinking about reforming several procedures itself, and judges will,
with or without any increase in salary, take on additional roles in case management. That

may well have to be taken care of in that situation. Thank you.

Z/E -

B 5 2 5] 3 55 374{% ——Proceedings not to be stayed - 4[] 8 & (12 H
R E » B 55 25T & 58 375{% ——Standard of proof -

Deputy Chairman:

Mr Chairman, | have no quarrel with the basic legal effect of this provision, but | do
have some concerns about whether certain terms are too uncertain. For example, subclause
(b): “a person has been responsible for an unlawful act or omission”. Does this refer to
having committed that unlawful act or omission? If it is, | would rather use some more

definite words.

Then over the page at paragraph subclause (d), you have “a person has been
concerned in...” - and | am worried about the words “concerned in” — and “anything which

resultsin...”. Again, the “anything” — I wonder if that could be more precise.

Then subclause (e), “... a person who attempted or conspired with any other person,
to commit anything...”. What is the “anything” which results? If the performance of an
innocent act which results in the occurrence of certain matters, does it come under it? |

wonder if those things could be more precisely and tightly drafted.
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Chairman:

Sherman?

ERGELIZRERESRFHKL -

H A HEEEFE e -

-3

I EY e 205 8 R A AR 376k o IR EREAM - R LR 3TSMRIE M - ¥
g 2
B ELEEEEEESLE -

TR > WA KHBEEITSEAETENR - MAEHRMITWERER
NEMERFF » JRMEEHRERE - F375HEHERRERES - K RE— K
BT MREEFEETHEF M ERER - RIFEFAY S EHE
A - Ll Securities and Futures Appeals Tribunal #1 7 5 2< & 17T B & 2 E T
— E % F 5 375 Y & -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not understand the question.

Miss AU King-chi, Deputy Secretary for Financial Services:

Mr KAU, can you repeat your question in English?

- 68 - Monday, 8 October 2001



© 00 N oo 0o A W DN P

W RN N RNDNDNNDDNNNNDNDIERER R B 2B B B B b
S © ® N o O R O NP O © © N O 0 b W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

He can repeat it in Chinese.

Mr KAU Kin-wah, Assistant Legal Adviser:

Well, it isvery simple. | just want to clarify whether this provision applies to the
Securities and Futures Appeal Tribunal (SFAT) or the Market Misconduct Tribunal (MMT).

Miss AU King-chi, Deputy Secretary for Financial Services:

To answer that, SFAT has its own provision governing standard of proof. That is
clause 212(4). Then MMT also has its own provision governing standard of proof. Is that

your question?

Mr KAU Kin-wah, Assistant Legal Adviser:

So, in that case | think the only relevance of clause 375 is for the standard of proof
to be applied by the Commission, because for a court the normal standard of proof will
anyway apply. It seems redundant to say that the court applies the standard of proof which
appliesto civil proceedings.

HMEEEREIERERELL -

HH B IREYHEE - WHE KRBT - R[5S 5302 R A B % b E IR
FH A 28 G HE R A 7 -

Z/E -
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GO FA SRS W TE O By caseslg 7

HEEBEREIEREFEXL -

B ER > RAMEERERH D — L EEFha g
= A R

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There are proceedings outside of the tribunals and the Commission that go to the
court, which would be picked up by this clause. For example, we have powers to apply for
injunctive relief and other sorts of relief. But | understand the legal adviser’s question really
turns on this fact: even if you did not refer to the court, the court would apply the civil

standard anyway. It sounds right.

HEEBEREIEREFEX L -

HORH 1% & 5 3 M A R R R -

ZE

Please check. K E#E - Fs
HIEE#ZR -

KR HBECKEE ARET -
ZE
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I# ) - | think the government will give us the answer. ¥ & 257 &
25 3761%

Deputy Chairman:

Mr Chairman, | am very sorry, but | have forgotten the answer given to my question,
which | have raised at an earlier stage. It was about the role of an unqualified person — that
is someone without qualifications in the practice of law. What is “appear and plead before a
magistrate”, in any case? Does it extend to the prosecution of the case? Secondly, when
you go to subclause (3), you refer to the power of the Secretary for Justice about prosecution
of criminal offences. She now uses lay prosecutors who have no legal qualifications. Does
it mean that under subclause (3), the Secretary for Justice can assign the case to a lay

prosecutor without legal qualification?

HEEBEREIEREFEX L -

REBRTRTHEI6Q)EM TENEESRE T —EBF &L
BRI AL Mlunder LPOY A AL - HELREEREEHEESR

Frigefe - WA E R FREEANL -
ZE

REZIEMER HE —5 » £ F B areas of concern raised by members
[ checklistrr - & F 5 85 4 5k B (1 G R M BUF /R E R FHE R FIH - /B
“Administration to provide alist of the types of offences that may be prosecuted by SFC.” -

A BN A #OR B e AE S H 291 3% Hi A9 17 % & CB(1)1379/00-01(01) 5% S {F -

HMEEEREIERERELL -
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EARLE ARG TAE SR EFENIRT - S g2 ETR
7 TAERY » BILAECHA A B Y g KT iR 2 -

Deputy Chairman:

So “may appear and plead” would cover prosecution, a complete prosecution? |
ask for this point to be clarified, becauseit is very unfair to the litigant as well asto the public,
to have unqualified people prosecuting these sort of offences. | certainly object most

strongly to subclause (3), because this means — and the Administration seems to confirm it —

that it is open to the Secretary for Justice to prosecute by means of lay prosecutors.

HEEBEREIEREFEXL -

Bl F %0y E B 2 T < % flay prosecutorsfE Hi fig & 2

EIEE :

I E -

HEEBEREIEREFEXL -

=5
£54

i

LR HREMEBRE R - AHGRMEREEHMEXLZETE

p=g

L EY:

HMEEEREIERERELL -

-72 - Monday, 8 October 2001



© 00 N oo o B~ W N PP

N
= O

W RN NN DNDMNINDNNNDNNDNIERERIEPR R R P B P
& © ® N o0 R W NP O © ®~N O M wWw N

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

M

it

Ryig e —HIEE ERZOBUR -

L EY:
NGB o P M E AR AT AT R i 5B E & 5 F lay prosecutor - {H 3 A

=f Zm 5 4 prosecution of certain offences by the Commissionf 28 37615 Ifij
o B (3)F I & E & # Pk 7] 7 & 7] LA lay prosecutors -

Tl

=
[
HEEHERREERBEEXL

FHIT6HEE Q)RS H ( B AL ) ARG ERY » NEEHE
SIf R &REMES - REZGET M EmZE - HERIBEQC)HHEHL »
REFITOHRAGER ( ALK ) BAT =6 (BERE) BAT=6GRETH
ol AT B f R EE R E e TE - A2 EAT -

GIEE -

KBHH  WREGRNWEREZER  ERMEEFEEITH - WRHEH
“...powers of the Secretary for Justice...”" N E #t 5= » BRI E FH T EHE R
E R > SNE R E M ET R - B R AT B ()R (3)Fk — ff
e A 2 flal - E /A DG RS SR —ELAEREMERRES
Kl ThesE FSHEEEFERBWALERS - G | > AlERERE
EHEZEG NG EEEEN NEREE AN LETRE - B RAG R
> BEREEEALTEAEFOEE  UHEGRIEZENIEERBIE ?

HEEBEREIEREFEXL -

R Q) WA SR8 IF MR 570 H AU E I fr 55 3760k T
N EARE ) WRE - RS G R R A B F IR FEW - $f AT DL (o
o mERMFREFHELD - #HEBONQ@QXWEY » 2EFFEETIE
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BEEECHAFAZRHBENER - WA ERERE - TP kR E %
B AR E e e EsE - BRERE  ERERMRE —-ELIKE
EHEETWREMFEL  MASHEERANEEEL -

L EY:

IR A REE SRR - R P A 1R BHA B R AR H A b
thEBRESEFVEE -

HEEBEREIEREFEXL -

GIEE -

At - FrRE N SR KBRS - W B & FE ARSFE R
B h2EH5EF BROIEEMINESZEFHEMSRER - EMH S
By HERHEJEEXRERETHEFME  FIARERB IR ER
ERF®E MRERELXGELE L E T EEEER - FERBEER
HMErHEERE -

HEEBEREIEREFEXL -

WA RERE - EEREHRLE - FREERKMERL —OER
FIH — S FREIET - BRMEESER > SEREHNZ2EFEER
TERYE - EAGOERT » BILAEGEZSEFETRENIET  FE 8
HEN -

L EY:
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B AEERK - MKEEA A REBEEREERXGHE ELEENE
CBREA ERNEREZN - EREERVEEE  FE LA EMAEEWE
LRERTHEN  UEHEEIE TREEEERNALETREN - F
E-ERgErE2Egga s SR MHMENME  BHR —-HLHEFE
WEX EEgE fgAaEREN HALERRAFHEEDEE - &
HEEHm N E KRB -

WoRE M @i #

HEEBEREIEREFEXL -

MBS ? BREIEAT ko WIE ERGE LA 2K
HEmRE - Eamdl - FFIEREERAEER T -

BH R EEEE R EEEHTEEREE RN ELIEL L -

FHAE & fi7 J8 4158 - Bl i Magistrate courtsfy # # & # > /5 A lay
magistrates - £ B Y H BOEFE B E - R FW @S2 PR FEER - #FHE
THEHTRME - FE-RKBERT  UEHEERRFHBEERAE RN R FE
R EEEEERET  BEN TR - EHRMAST - FlafE—
HEEBHE > AMECRTEgRBENBRT » B2RUATEHERRT
B R B A B A R 2 B AR -

GIEE -

MR E W= R A Hlay magistratele sl (E EZ A EH 52 5 » &
&+ %0 o AR lay magistrates/g - iE #HE L= A HY o Lay magistratesE &
HeEHAERFERE Al kN A AE EEMAENERBRL - £FE -
BRI ABMLEEZE T IREETREE  DIAERERHREGEZZE TEGER » WK K
MR OEREEN LT DUE TR EAREE - 565 EH Rk REREE
oM
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HMEEEREIEREREXL -

EMEE R HRMBCR - RMAFEREETREEEE  FEEFUE
EADETEEIE  MARNEELINS -EZERFAOAEANL -

GIE R -

W HES -

HEEBEREIEREFEXL -

R EEAEA A AN CRBERENHEmERER - DLt FrETr LT
EREERERKY - HEGFHINBIFERILESHWHZFN » —HIKM#E
MEBEFREARER  HKMATHEMFREZENEFE - M1 52
Pk b 2% 01 A i iE (8 B 0E & ak - P DUiE B & B @ (R DL T 2
B8 PR A EREEMEEE - BRMASASTERSGEEER - DUF
T SFC# T 2 ¥ 1758 8 H1 S m Ay 18 o -

ZHE -

=5 IR M 22 & B Bk E B i 5 R4 areas of concern raised by membersqy ¢
e B XHEINHEMEERMEZETREENER - BREIT6HK - XL EH
WHME?

Deputy Chairman:

Mr Chairman, | just want to say once again: who prosecutes in a particular case,
the extent of the law providing for prosecution of serious offences by non-legally qualified
persons? These are very serious questions. If al summary offences can be prosecuted by

unlegally unqualified persons, then the law may be remiss. | make this a very strong point.
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I would like to have the policy stated in writing, so that the policy can be followed through, so
that the SFC can be held to its policy; and we cannot do that unless we have areply in writing.
Can | have that?

HMEEEREIEREREXL -

P9 & 18 He MR A Fir 42 H A 1 0 LS P R GE -

Deputy Chairman:

| am sure you are very sensible, because if you have done alot of investigation you
do not want your cases to fall apart from inexpert prosecution. | am sure this is in your
interests and this is in the interests of the public. In view of the present, unsatisfactory

Situation about lay prosecution, | would really urge you to provide me with a written reply.

HEEBEREIEREFEX L -

Department of Justicely 6] & H & & [0l fE 2

ERHTEEXEXL -

Bl TR Bl A B R R il B 7% 2 4 5] subclause (3)fFH BEf - HLiE JT
H> BE(ERE)VFRAFEFYREHVIE - $IETHE Q) EHB » 1A 2 I
THBE A AR - PLZE Kk lay prosecutor ; [ /& Kl Ry A E ) BT =16
T F - # B E] 5 & Fultimate control of {7 F Hy prosecutions » Fff DL 27 28 (3)
HKHER > B2HEEBRAFEAT AGRERER - fla0 - a0 5 4th 58 % SFCTE 2
EE?% A prosecution I 1y 5 =0 A~ & & - fth A] LA H#E /1 A f take over 5
proceedings - I 1 - A B = E LR LA R Fim B o M H M 7858
BERKAEFEREERNEZREBI A LEHE - 5 (3)F1 I 7 3 15
BIEREFES > MARERMTESFCRERE R > EEgHErEEET
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prosecution o
EIEE -

Ei - EERMENE  EREEMEAENESR -5 EHEXE
()N ELE A DU R R E R Ay i A\ B P2 b 2 SRR - T A R B T IR E
EmEOEFRME > ME(ERE) T BEA R KT EHEHER
EHIHET] -

5 E E 2 A\ & AT DL E B B A PR AR 0 0 2Rk — 224t 3T
BERNDWANEHGE - SRS —HES > AL EBHEEA L3R i
RS - IR BHRAIAETAREH - ELERE I AR DB thhA#
IR 7E flay prosecutorfg g - ERA SN AEEBQC)AAETHIRNE » &
MEAM AEREHBRE ? MR EQAMEEFRMAERAIARE(ERE ) T
ARERERMNBZEEGNME  F#LERTHGTERIIH -

HEEERREERBEEXL :

ARG B EATH A 2 R S — E M E - B REHIET 28 Q) A
o PURGERE (E AR ) BR - RMENA B S —EEEZE - 26
DAHER BB E MO L IE H DUE 5 T A e T AE - B
WEXEEL—E - FEMBERT - EEEMEMEMFI LI EEHEN -
EIEE :

HEZRET » WHERNEHBLRAEER -

HEEBEREIEREFEXL -

HoAh A P & & 4 H fe 42 B9 A 12 %5 K departmental prosecutor - 2X i
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MraEEaErs  HEANRMMNEDLELFESALHD  MKE
BRI RMMESHEBERE - FEMEBR T MMAMFTSENE LS AR
AR 2b 2 SR A 2 » AP RAE R Lok FIanREE -~ B - W
BRUREEMRENE - H(E EERE B ESEE7EE HBRE - &
STEEHAELZEEGEFGIEMAR  LEAERESELRMNEE S 2

8 -

Deputy Chairman:

Mr Chairman, | know this very well. | know that there exists departmental
prosecutors. This policy had been discussed more than once in the Panel on Administration
of Justice and Lega Services. However we are now precisely dealing with a very complex
piece of legidation. | have no problem agreeing that in certain circumstances — for example,
when the defendant is prepared to plead guilty — you do not need someone with a legal
qualification, just for that proceeding. But | would be extremely concerned if it extends to
any other circumstances. The SFC had agreed to give me a written reply stating their policy,
which | believe would show that they will not undertake any of their own prosecutions unless
they are of asimple nature. | am not prepared to open the discussion to such a wide range.
But you have to clarify whether sub-clause (3) refers just to the power to decide to prosecute
or not to prosecute, or whether the Secretary for Justice has the power to decide that the case

should be prosecuted by lay prosecutors who have no legal qualification.

HMEEEREIERERELL -

HHERMEGFEZERPRMYUBERT -

Deputy Chairman:

Are you going to provide the answer to (3)?
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HMEEEREIEREREXL -

i

|

o Bk AR AT AR ()R ()R B ' kY -

Deputy Chairman:

No. Itisabout (3), whether you just refer to the basic law, the Secretary’s power

of deciding whether or not to prosecute, or whether you refer to more than that.

HEEBEREIEREFEXL -

5 (3)aK - AT & 1E Basic lawy /& B - BF 52 40 fa] A4~ A] i 38 FAN & X
CEARZE ) RE - RKMFHEITEFWHETIHER » WMFHRNEHET
A oo A EMTER (AR ) B9 E Zp R A0 () [B] & B £ % W/ 4 $2 H AR RE -
EHHREQR - KMERFRERE  SEFTLIRERSHRSMA -

EY &

& i B 3TORE A G I 2 AR - B R R 3TTIR -
5 B 3 &
HEE#A -

Ry (a5 PR P 5] Y IRF IR /2 34E g 2 /£ — iR 1§ L I - Magistrate courtsfir
RIRRF PR AN B A R Y - By B 5 $2 HoE (8 B R - 1 B BUR th R
HERNFEE - BRMAELFEFRITR/IE  MAEMFHR—FR ? HFRAEE
(] B4 =2 #5558 (E 5 PR 72

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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It readlly is a question of looking at our experience in investigating these matters
over a number of years, and our difficulty in preparing a case to the stage where charges can
be laid within 12 months, as we have experienced it in recent years.  The judgment we
made, and our advice from the Administration, was that 3 years was an appropriate time-
frame to allow for investigation of the most difficult cases and to get them ready for trial.
There is nothing magical about it. It is just a question of looking at our experience,
recognizing that in some cases in recent years we have not been able to complete an
investigation within the 12 months’ time-frame, and that has not been good for the protection

of theinvestors; and our view isthat 3 yearsis an appropriate length of time.

HEHA -

EFE > WAHEHE R A ZERRFIBIFEELER - MRER T THE
mEGFIrTEM  RERRRITBSFLA - HERERBERENRREE
{6 15 R - P 77 52 38 B & DA R I (R o R A Sy sl sl o T A 0 B2 b 9 I T 4 K -
mEEH A R ARG E . TR M REEEER? REREES
JERBEASFHNFEH - MAEERRENFH -

E-&
VT B S BB IR 2 B R4 7
HEHA -

W RH3F B KWK - AT DA A 3R 5 Al 5 A 21 12 (i B B8
By ME RS AFRRBEMMEE > 3FE 2 EMIKR -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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The figures would show, if we were to produce them in respect of investigations,
that most investigations — in fact, the great majority — are completed within 12 months.  Our
experience has been that may not be very often possible in some cases. It isto avoid that the

period be extended out from 12 months to 3 years for these non-indictable offences.

ZHE -

HRBIFABRENERE - TEKZEENERE - MEGMHHEE
B PR g o 2

HEHA -

EFE > ROEEZLHAEN —HAEEENRKR - MR EFHRTSE

HURF A 2 49 » RATIB R IRET B SE - BRAHEE B 2 EE 1% N — {F
RF IR -

E-&
(ELA01 SR R S IR AT B S I 1 G RS 2
HEHA -

EJE > Mr PROCTERMI A 2% » SE RE D HIEW T » EE G HFHE
12 H R A AT B A AR 7 - i B Ay f R S () b B B HF IR BT R 3
oo WE R A] SRR ET R 24 - R IRAVEL A - B I Magistrate courtsfir 3] £y
ARERNEBERD -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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| do not want to have a discussion which goes off on a wrong basis. The period
under the existing legislation is 3 years, but there is a provision in the existing legidation that
requires the prosecution to be commenced within 12 months of discovery of the relevant
matters; and it is that difficulty that sometimes has led to situations where we have not been
able to complete an investigation and get it to the stage of laying charges within that 12-
month period. So the 3 years from Commission is the existing law, but the 12 months from

discovery —is section 148A of the Securities Ordinance.

Deputy Chairman:

Mr Chairman, | do not have a great deal of problem about this. The Magistrates
Ordinance is a very old piece of legidation. When it was enacted it did not envisage
offences such as the offences within this ordinance, which requires really much more akin to
things like commercia fraud, and a lot of it can be very complex commercial fraud. So |
understand the need for alittle leeway. | aso understand that there is always this question:
if you unduly delay so as to cause prejudice to the defendant, then the defendant can always
make an application that hisright to afair trial is no longer protected.  So there are all these
safeguards. | was going to say that many of these offences can be prosecuted in the District
Court level, or a higher level; and if you prosecute in the District Court, what is your time

limit?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Thereis not one, by my understanding.

Deputy Chairman:

So that is why this is only to preserve your right to use summary proceedings, to
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give you a little extension of time. For these reasons, Mr Chairman, | have looked at it; |

have addressed my mind to it; | think that | can accept. | understand why you need 3 years.
BREE AR EHLETLL -

WAL SRR —EER ( EHAEGH ) Z26fk T EH6fd HHY
FEfR - Al ERAXEEREBE N ZERGE A AN - EHRFTEE % 2 2 #A
B o HEE26RJRETHH » FHRCSOEGRAI S E A E IR - B E RGN EXR
ST E3EWRER - ER3IFEZ LT EHEARER - 2K LR E -

BN A EEREEEESL L -

SRR IERT K - RO EEETH —HGE X BEREFRANLREFHH
fogk— FERRERE - WRIEBHFEZREFVRREZ B3E > HEHEANRERT
ERFBITHILSk METSE2RELCRFESR BEEEHRBREN —FER -
ERACKRAIDLEGE T A8k » AT DAt L BB R0 8% > Mg 8~ H
R E - MHEEHREIFER  TRAAGLEERKBELENEDN -
Deputy Chairman:

That isavery good defence. Do not spoil it.

Chairman:
It is a defence rather than an evidence.

ZHE -

EAREEC IR E » i E " ERE R H BRI ?
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Deputy Chairman:

Speaking for myself, | think the requirement of keeping records is a duty. If we
were to synchronize it, then we would be placing an extra duty on people who have to keep
their records.

Mr KAU Kin-wah, Assistant Legal Adviser:

| am simply asking for that offence of not keeping records, because that was a very

specific provision.
Chairman:

Your question is. if there is a duty to keep records for 12 months, if anybody
destroys the records after 12 months he has already completed his duty, and he will not be

liable to any charges for destroying them.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Not for destroying records.

Mr KAU Kin-wah, Assistant Legal Adviser:

| think he may be charged with not having kept any records during that 12-month

period.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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No.

Chairman:

Within the 12 months he would definitely be charged.

ZHE -

Okay - #L 565 377k 1Y &Y &m E A% 5¢ 8 - $2 75 & & & 55 378fk -

Deputy Chairman:

Mr Chairman, can | ask for some rethinking on the drafting here, particularly with

reference to the words “or attributable to any recklessness on the part of...”? What is the

reckl essness about?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Whereabouts?  Sorry.

Deputy Chairman:

It appears in clause 378, where you say “Where the commission of an offence
under this Ordinance by a corporation is proved to have been aided, abetted, counselled,
procured or induced by, or committed with the consent or connivance of...”. With all this |
have no problem, but when you say “or attributable to any recklessness on the part of...”; then

| do not know what this recklessness is supposed to be in connection with.

Usualy when you say someone has been reckless, you say “reckless as to”
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something or other. When you say “any recklessness’, is it that | am reckless about how |
keep records, or how | explain things to people?  Does that count as part of it? | would
ask that the words “attributable” — because “attributable” again is a very loose word — and
“any recklessness’ have to be tied down to some act or another. | would ask that perhaps

the drafting team rethink the use of this expression.

| know thisis probably not new, but still | think there is a point in thinking about it.
The same words appear in subclause (2). In subclause (2), when you say “any other partner
of the partnership, that other partner as well as the first-mentioned partner is guilty...” and you
say “aswell as’, usually | understand it as the same as“and”. | would think you should say:
“are gquilty”. However, | guessthisisnot what you have in mind. You say: “heis as guilty
as the first-mentioned partner”, but if you say “as well as” | would expect a plural to follow
that. Agan, may | invite you to just reconsider the drafting and see if you can make it

clearer?

Z/E -

& B e s 349 8 - Divison 3——Power to make rules, and codes or
guidelines, etc. - ¥f A 55 3796k ——Financial Secretary to prescribe interests, etc, as
securities and futures contracts » &\ B E M E 2 W1 R W EH » 5 &5 w2 380

b -
R - (KA E A 3TRIER - 2 Y
B EZREBERBEEELL -

HAmERE » BITMRMRRER - & < B ORGP E =W HE AR M X
AA BRI BREZIHESAEE -

Z/E -
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T R ST Y E
HEEBEREIEREFEXL -

FEERXEES > G ALRRMEHNER  ERAEORERZBE®
RfE b - WRMTHHI T EMS » WMATEZBENARE#HE - HMA
RAEEHAESLWARE#E  FAEGEEsERMOATSE > HNkES
ARy IR s o It MR —EEEEN SR BEREG A AR
My SRR - JWAMIR G 25 5B foE - 28 3 A0 89 0K 2B R I B
ROIETEE TME - DU EAREE RSN E LN AR E @ -

Deputy Chairman:

Mr Chairman, this is by notice published in the gazette, so this is not subsidiary
legislation.

HEEBEREIEREFEX L -

i& fe Y 8 B -

Z/E -

B BRAT BRI B L RoEBRATRT A2 I B R ] - B 7 -

HEEBEREIEREFEXL -

B e WMt G HEEAERMIER -

Z/E -

- 88 - Monday, 8 October 2001



© 0O N o 0o A W DN P

W N NN NNNDNNRNDRNIERERRR B B B B R
S © ® N 00 A W NP O © 0 N o 00 W DN R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

g B O 2 S R FE 30K N AN B8 Fr B A F8 H E 5T B & | 8 1Y 12
I » Blnegative vettingiy 12 F¢ 2

R ELZREREBEEFFHXL -

e o IERE KR ERZ 2 28 K N L 7K -
Chairman:

Okay.

Deputy Chairman:

Can lega adviser confirm that?
EREE LB FHLEL -

TR ERAE S KEMRITNBERELLAENEAFHAMN - REBE
SR amE Dl A S HAMP XELH AN REFRBRAES Kfﬂ%
EENEERNZR > ERERBRAE SRR T o B 379 - BE ok £ Wl A
T - ERIANUEREEHTEE(FEBFAVTERIESR ) U #E
AR EEES > TLLEHRERBFILERIR - REBULEN ST - EHAS
JEE 5% 2 B B 5 1 o IEANBR/NIE WA R E] - BRI WIR 228K Em LK -

Z/E -

Okay - #AJ 55 » B BUF RIS A WA AN » JRER IR G ERE - K
7 (8 Al L AH ] - 8208 2 5T Em 56 3801
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Deputy Chairman:

Mr Chairman, since thisis of such great importance, isit possible to make it clearer,

give aclearer indication?

Chairman:

It isnot alegidation.

HEEBEREIEREFEXL -

AR S — S E T Ay o A0 R B A A 2 I8k - 3R A
(B 50 - & A - B R ] = Y Ay R A A2 B R R

Deputy Chairman:

| understand that, but if you are hit with an inspiration which would make this

clearer, | think we would appreciate it.

HEEBEREIEREFEXL -

B & 8 2 A SR AESE R 3T W A B AR B2 IS T8 o B HC R B 0 I EE A
E{EHEE]  SHIESTFEREEM -

ERYEZEERETHRLETLL -

L BlE R M 2 200k - IR 8 & v B IRy At (R B = 2R Y
ek - IR E R IJEEE < K LHRAERE B A S ERIERAE]
U - A5 B I B 5 St JE B 8 R B - AR HE - SRR AR A — 0k - 5l
AIAER A &2 B EA -
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GIE R -

T FREBHAELSZ  ERZEHT - KMEEILEETIRA
A R AILE I & A -

ERYEZEERETHRLETLL -

#
N o

ZHE -

¥ 5 2 5 &f 55 380 {6k ——Financial secretary to prescribe arrangements as
collective investment schemes - %} A Page 44 + 458146 » { (i G R E M E ? £ %
H » ¥ 7% 2 57 & clause 381——Orders by Chief Executive in Council for levies- ;5 & &
B W B B R R ok SCHL 2 B BB R 0 - A R B R R B S A 1F Pl publish in the
Gazette » i BRI Lk g #H o - UG 2

HREATRA8H - H AR AEME? WRRE > #5257 5w 382
f(c——Rules by Chief Executive in Council for payment of fees - £ {7 ¥f [A 28
49 - S0S1IHER A ME ? MR RAE » #55 (F /25 i 58 383k ——Reduction
of levy - [ EHEE ALK L EZgHE Y RIBEMEE > IFEAFELN
EHIE 2

HMEEEREIERERELL -

W EAE SR G A HE Y - 38 A 1F UL R B IR A2 R 381 I i AT Y I B
E=o -

Z/E -
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il

HEE#A -

/

L FIB2HE T AERLEGHTFRIAEF KL EEFER?

FE:
oo B 2 5 am EL A Page 5219 &5 38446k ——Rules by Commission -
EIEE -

EE - HRE38AME - WAk EEEY 2 5k Page 5615 B 55 384A
PrEVEERE - EHARES - WA EYG FM G - FHRER S 6 R E %
PIE R AT AR Fp RO R RE - FT DL > 8 B R E B AV RE - eET 2 (M 75 2 55 384
ik B 55 384A 5k — ff & 3 -

ZE:
fF 1 o T8 JEE e 9 B A B G K R Page 611 25 384A R IE -
Deputy Chairman:

Mr Chairman, | do not find the new process suggested very satisfactory, because
basicaly it is a very cumbersome one, and then you see that on page 62, under subclause (3)
you have the let-out clause, which is that all this procedure does not apply if the Commission
considers in the circumstances of a case that it is inappropriate or unnecessary. S0 you can
easily get out of it. Then (b) provides you with a reason: “Any delay involved in

complying with such subsections would not be in the interest of the investing public or in the
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public interest”.

Basicaly, if you look at subclauses (1) and (2), they provide for a kind of situation
where you just publish a draft of the proposed rules, and then you just generally invite
representation. There is a very huge leeway as to how the Commission would do its
consultation. Then subclause (2) indirectly provides for any contrary views not being taken
into consideration. If the rules are changed as a result of consultation, then it gets re-
published. | understand that the whole point of giving the power to the Commission to make
rules is to expedite matters because of the changing market. If you provide for this kind of
very open procedure, then | have no doubt that the let-out clause in subclause (3) will be used
very frequently, whereas the consultation procedure that this Bills Committee has suggested is
that you have a standing panel from the industry, and then a standing panel of consumers. It
would be much easier for you to do your consultation on a regular basis, where you have
legislative protection requiring you to do the consultation. It does not matter how you do it,

but if you go contrary to advice, you have to put it on record.
Mr Chairman, as expressed in an earlier stage, this may not be the only way of

doing it. That iswhy we awaited the Administration’s proposal. Certainly the proposal in
subclause (3)(a) | find very defective and unsatisfactory.

ZHE -

Al & e

HMEEEREIERERELL -

J
l

|
<O

HRER/ R FEEBE - BRHAERIFEHGEN  BEFEFEE D
BOT - #EB Q)RR FHNFER - RBEENKEE  FEFELK
WMo T AEERGT AU FEITS - NHIRZE LB LR
wETSHALHENEFERR  OREEG A FL@EHNTHEAL - #
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REMRAERGRVEREFGIE  -BIFEREEMN LR E  BEFER

EOng RPN A - Rl eI TAE/N - S — %A B R A
ARBNANLEEKE  FMMERER - FE > EOthHEEE G LA
Exﬁadwsory committee : MG ITHHHANLZEGHIER - B 5#
RO FEERERINRETESRSR  MEFRAN—FREHEIEHR
ﬁﬁﬁ%i;ﬁA’aE%%ﬁ%ﬁ%ﬁﬁF WM A ZHELLZPEHANETH ¥
LEMLZLME - TPl AR B EREZHGN®R  FEYHEgEHE
F T WA 42 2 1 | et-out clausefi 3k ## & (£ -

ﬁ

i

BRMBENSE BT HAIERRKBL T BHEFEHTS
BER -flEEgRIGE-HANRERIEGER  FHANERET
HENHESONBEFEHRAZRE  DAemHElamER - SEFRL MR
AREMENTHEATSNER - AmH ALNERE&IETE I - Bl
BEFRZSOHEEME D  HREEBRBEMENEN - 5 RKEINEZHE
S HEFNE  SEgFEFREAITENER -

Deputy Chairman:

Mr Chairman, | remember that when we suggested the method of consultation we
were very conscious of the fact that it is easier to consult the industry than to consult the
wider public; and also when you listen to views from the view of consumer protection, then
there is an advantage in a pre-established procedure or body. Here the law is not a private
contract between the Commission and the industry, and if that is the explanation of the
Administration, then | see the lack of balance that this Bills Committee has been concerned
about all along. Also, as far as the example is concerned, it seems that it is for the
Commission to decide whether thisis a matter which should go out to consultation or whether
it is not. | agree that sometimes in situations of this kind, it is silly to go through the
cumbersome procedure laid down by subclauses (1) and (2). There has to be some kind of

check and balance and transparency, for that matter, from the investors' point of view.
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Of course the industry has been in the field all thetime.  They would know that it
Is coming, and they have representatives in the Legislative Council who would raise their
voices if there is arule which ought to be somehow suspended or repealed. | do not see that

you have built into it protection for consumer interests.

HEEBEREIEREFEXL -

whiE Gl WA EFERGWEER L BT8R &I
shareholders’ group - B[l fig 3R/l - DR & B o & &1 400 (] 328 fie B3R /)N fH L 1 &
EESTHNEFEAEEGREESER - SRR EHERE -

BEREEEEELTEEHTEFHRE RN FLIEL L -

% @ & - F ]y shareholders’ grouplll 817 728 ~ REVE# - (& T
2 H B 4 » shareholders’ groupfs A th & Hi ki newsletters» /8 & &z H 41 A+
Z2H - ZNHEBXREETHEER  TEE-HEHNESTHEREHD
newsletters - fH{E R /R F1E - B E M KRR/ DHITIFEEFRB(ESF K
HNEEGEEZEG KM ) F ok EXGE LAY/ HE - (B I EH & HEE FEH /)
HIERA - R EEE/DNHERIR  FHLHEFRE - 65— RMENA
ZHER T HE 8L TE - AR AERER IR E 2 F confidentiality iy {7 & 1
Wl e B WMAER —Lruless FfFTHWEGREEH NEEEWRES
HHZHME - Mz HiE#E - HEl > /0BT IR ERBREENE
ENEWEBELZHERNHESARTEE - Tl M —EREEZ /R
BeAg - WETH BB LE -
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HOMH (5 5 B g A] SRR | ik - B0 B g A ERENR - A
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L3 - MABRNNEEESIFEHEEM TMTE RAITHEEEKSE
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B EHEEE ?
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Z/E -
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ZHE -

Miss AU King-chi, Deputy Secretary for Financial Services:

The breach of rules may result in criminal liability.

Deputy Chairman:

Yes, but that usually is provided in the primary legislation. The primary
legislation would provide that the breach of rules to be made by the Chief Executive in
Council, or whatever, under this particular provision, shall be a crimina offence. 1 will give
you a very easy example. The Legidative Council Powers and Privileges Ordinance
specifies that you would commit an offence if you contravene rules about conduct. Then
you have subsidiary legidation which specifies the conduct which you are not supposed to
breach — how you behave. There are rules such as not being allowed to shout in the
gdleries, or throw things down on members, which are very reasonable requirements, and
things like that. But usualy the form is that the primary legislation provides that you will

commit an offence if you breach any of the rules to be made by so-and-so.

However, here the situation is rather different. The rules under the primary
legislation are not criminal offences.  You create, you turn something into a criminal
offence by means of an order in council. That I think is something we need examples of.
Do we have anything of that kind?

HMEEEREIERERELL -

S H PR R AT MR - 2205 F5 5 Mr PROCTER#E # -

- 99 - Monday, 8 October 2001



© 00O N OO o B~ W DN PP

W NRN N NN NMNNNDNRNERERR R B B B B B
S © ® N oo 0 A W NP O © 0N O 0 M WN R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERAER ) R
(2000F RITEENEPHER ) ZEE

ERYEZEEREERFHKL -

B W A P f2 ZIAY R RE - BIAENT B L O & S RT3 — & & » Bl E

FHIA NG e - ERZBEOT - AETEAETEREN FRIZH - HERMR
G2 HRZ A - 35 Bk O ] ] BRE R ST - 5T B A B B A AE 5T DL I 8 R
Bl - JRATAENS B R B T - BT — LB FRIT RO STH] -

B R ERAERE LR AR - &R EARAENBEA
o DL A B SCR B R MR sig M o P DUE R 6 1 E B R R S - R B
A BT B BB R B N A B R SO B B SREETRIRIGT L3R 1T - AR
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ERYEZEEREERFHKL -
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MG IR E R B EEEE A LEARE -

Deputy Chairman:

Mr Chairman, let us have alook at the section before we go into any discussions.
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Chairman:

Andrew, do you want to supplement that?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Only very briefly, to say that this one, as you put it, where the Chief Executive can,
by order in Council, turn a rule into a crimina rule, is similar to section 146A of the
Securities Ordinance as it exists now, which reads. “The Chief Executive in Council may
make regulations providing that a contravention of any specified provision of the Commission
rulesis an offence, and may prescribe penalties for the offence not exceeding afine at level 1,
and imprisonment for 3 months’. So there is a provision in the existing law. It is not a
provision that our collective memory, at least, can recall ever being used, but it does exist in

the existing law.

Deputy Chairman:

Mr Chairman, | think this may be an unnecessary innovation, because if you see the
need for such athing, then | would ask you to seriously consider making this positive vetting
rather than negative. Now, when you say “in the interests of”, the only reason why you do
this is that it may save time. When you are dealing with making something a crimina
offence, that surely means it is not that you are without sanction, but you think your sanction
is not sufficient, that your sanction is not effective enough, so the consideration of urgency
and timeliness is not enough, | think, to displace the normal process of enacting criminal
provisons. Namely, whether something should be criminalized should be a matter to be

considered by the Council in the normal way.

Z/E -
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L EY:

AN i E Erulesty M E R A B £ WY rules)R AN FH [ -
T

Y o $25E /2 & A B Y Page 647 subclause (7) -
L EY:

e 79 22 S e fR R B Wi il o WY B S0 B R - B RGE
%A A e

I5
R
I
5

EE -
#J )k Page 6541 Page 66 » & i 5 1% A /& ?
Deputy Chairman:

Mr Chairman, | have a question, starting from page 65, about the scope of
subclause (8)(€e), “savings on any principal legisation”. What precisely is the scope of the
words in the brackets? Maybe you can explain to me first what is the effect of paragraph (e),
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so that | have a better understanding of what exactly this power is.

HMEEEREIEREREXL -

F 7 PR 1R Al R -

ERYEZEEREERFHKL -
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A Al E HiE B EET -

EEREFTESIEE » TN ERR — LA B @E MK
XA EERNEE - Tl MEFEER > ABRKILEG=HERA AF
HEFT  FRERLEM B EOTATRERAZE—GFENNERE - fla
— L FH FEME BT - BC AT RE R BT A B M8 i 0 1 7 B2 B AT Y 26 TH R
SAEHEET - Bl an FEqE E W cross reference® o At DL > WM& L FEE
FEMRSC - WGBS ME o IR0 5 MR RS A 2 R 208 R SUE B R IL
FEERE? EEXEHREEMBAR - AN AR I ETER -

I EE :
TR BT - FEERXNATET H AT &I E - H R R “transitional,
incidental, supplemental, evidential and consequential” [/ 6 <2 - 4[] 52 & & {% [

Rk - Bl g2y -

Z/E -
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B 2 5 3 55 385f% ——Codes or guidelines by Commission - £ {i7 ¥t
it page 67 ~ 68F16945 1% F [ & ?

Deputy Chairman:

Mr Chairman, | just wonder whether the court is obliged to take into account the
codes and guidelines, whether it is intended that the court is obliged to do so, because it says:
“It shall be taken into account” ; or whether the Administration really means that the court

may take it into account.

Z/E -

AN GE FOE PR A shall” 1y R - Al 3R ik B2 06 7H 75 8 0E B 7 HID R 45
5l e

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

WEell, | think the word "shall" is actualy qualified to some extent by the preceding
words, that "it appears to the court to be relevant”. | suppose in that sense the court would
have to take into account a matter that was relevant, but | do not think it is intended in any
sense to remove the court's discretion as to what it should take into account in proceedings.
It obviously should take into account only matters that are relevant to the determination of

those proceedings.

Deputy Chairman:

Mr Chairman, in which case | wonder whether it would not be sufficient to say that

“If any provision set out in the codes or guidelines appearsto...”. | just wonder if you need
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thelast part. AsAndrew explains, if it is relevant, then the court in fact, by the very rules of
evidence, has to take into consideration any relevant evidence which is adduced beforeit. It
cannot say “This is a relevant piece of evidence, but I'm not going to consider it”. | have
never heard of such a thing in my life.  So perhaps it is enough to say that it shall be
relevant. Maybe thisis abit of sensitivity on my part, as someone who practises before the
court, but | am very loath to tell the court what it has to do in the legidation. Just think
about it. If you think you do not need it, then so beit.

HEBEREREREREXL -

A B EMF 5T -
FE

BEEaTameE4 3 » BlIDivision 4——Miscellaneous - ¥#f A Page 70
5 38616k ——Service of notices, etc. » FH W HME ? WREH » #E 25
amPage 71~ 72173 - IR (L H L H M E ?

mE B EHEMEE S BE & i i Clause 387——Evidence regarding

Commission’ s records or documents > 4[] 52 2% (17 1% 5 [ 2 » B % & 57 #m Page 73 clause

388——General requirements for documents lodged with Commission -
HEEHA -

REL G B I8TIREER] - 387k i % — A& F]“...without proof of the
signature or initials of the person purporting to sign or initial the record or document” - 7£

ffER T SRCENXFELS ATERER Y E2EE —HIERNE
HE

EIEE :
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Chairman:

Andrew, do you want to supplement that?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Only perhaps to allay any concerns Mr WU might have. That would not preclude
evidence being led that it was not a genuine document. So someone could lead evidence to
the contrary, in which case you might actually be put to proof as to the signature and things
likethat. Itisrealy just that most of these documents are very formal, and it is to expedite
and speed up the process.

However, if the court raises doubt about the authenticity of a document, then you
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arereally back into the area of strict proof.

HAEEHA -

& o A5 % SO A 2 # 8 iR Commissionfy A+ - IR & K
5B fE M0 - (B8 AJFT 2] AY 2 ... or any person performing any function...”
MEBHRHEIFEEREZ ZBRETEHEREENEEES G®RFE 2 AR E
EARFINETERR > Al DU R E R E > 5 &7 A th A g & kR R
M BRI HEHEME  REBEHRNERER  UWRERERY L.

person performing any function...” » & 75 t # /5 proof of signaturellg ?
EE -

PoR 1 il
SR EZRRERESHEFHXL -

HmEmEEMEF LR -2 — > EHESEFNGR - = #
“without proof...” Jj i - 1F 2138 56 & /Y [F] S5 Ml 4 MR » &5 A2 AT DLER H I
By o BBy E EE G L E"...shdl in any proceedings be admissible as evidence of the
facts stated in it, without proof of the signature...” - A5 7 » ¥ H{E I AL 7] 240 B 28
BRSO s MARECEHEREZNWERE HBEEEZEEMERXHGR
MIE® o WS AN AR B B SO B9 ] (S 1 1 B HECEE -

EIEE -
AR ERE  MRERBEGEVERXENEEZRE - YT
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EHAREENEMEREES  ETEHEEFEFRERIEH -
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MR AR A ME > 5 25T swPage 75~ 76177 - 41 512 A & -
B2 35 72 5 2 page 77 clause 389——General provisions for approvals by Commission - 4[]

HE MR AEME - BE 25 i page 78 clause 390——Exclusions of provisions of

Gambling Ordinance -

L EY:

T 0 A 352 5 k& 39016 &5 (2) 2k K A B Gambling Ordinancef &
51 F H £ i 1 R R 2

Z/E -

BRI ERTRHE B (R 2

HEEBEREIEREFEXL -

BHAEEMr KENNY fig B o Joe, do you want to explain on that?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

Yes. Mr Chairman, this clause came under scrutiny because of some useful

comments that were made by the Assistant Legal Adviser. We considered what the purpose

of this clause is, and in fact there is an equivaent clause in the Banking Ordinance; but for
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other reasons we cannot use that. We decided that really this clause is needed for two
reasons: it is needed to make sure that the activities of persons legitimately involved in
dealing in financial instruments will not expose them to prosecution under the Gambling
Ordinance. On the other hand, we do not wish to give such extensive coverage that a person
could take advantage of the exclusion to get around the Gambling Ordinance, for example by
offering as a prize in araffle 100 block lots of Hong Kong Bank shares. We havetried to re-
design the provision, and in fact we are still trying to refine it to make sure it is
comprehensive enough. We are trying to refine it to make sure that it covers deders and
advisers, persons engaged in regulated activities as defined in the Ordinance, in the Bill; and
also persons such as professionals who will not need to be licensed. Professionals who dedl
only with professionals will not need to be licensed for a regulated activity. We wish to
make sure that all the persons who should get the benefit of the protection will in fact have
that benefit, and that is the whole purpose of thisre-draft. It isnot finished yet, | am afraid.

Deputy Chairman:

Thank you. Can you aso tell us which bits you are still refining? Is there any

with respect to what is being considered?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

Yes. It isactualy with regard to where the exclusions come in. In the subclause
390 (1)(a) that we have now, with a transaction entered into by one or more of the parties to
the transaction in the course of a business which constitutes a regulated activity, what we have
inmind isto split that paragraph into two, so that it is not necessary that all or even any of the
parties should be licensed for the activity and the regulated activity; or rather that because of
the exceptions in the definitions of the regulated activities, in Part 2 of Schedule 6, thereis no
requirement for the person or persons to be licensed. In other words, they fall outside the

ambit of the definitions, for that reason only.
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Deputy Chairman:
Thank you. Probably in thinking about how to finalize it, does any of the

amendments currently being considered in the Gambling Ordinance have any relevance to this

clause?

HMEEEREIEREREXL -

an BN F R

HMEEERERBNEGREFIFXL -
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CIRCE SR R
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L EY:
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BIER  KBEAGWER - 35390 - BB ( ERGHEZE)
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Chairman:

Do you want to supplement that?

Mr Joe KENNY, Consultant, Securities and Futures Commission:

Mr Chairman, yes; thank you. Something | did not mention a moment ago was
that subclause (2) has been introduced in order to provide a rule-making power for the
Commission, but this is to make sure that if the coverage — that is to say the exemption from
the Gambling Ordinance — has been cast too wide, rules can be made prescribing matters or
transactions which will not get the benefit of that exclusion. It is a balancing exercise to

make sure that the coverage does not go too far.
ZE:

B FEEE e
BB ZEBERBEEZEESLL -

ZE ERE - B QRFEHRB (TN ERFIIME D - 126 379
AT M AR KA DI R R R E S8 2R E RGN ERXE
R - FEEAZEREFIEXER G ER ( BEHEEG ) AR ERF - &

g et A IMEHESRE 2 RE I ZE K - 8K E P A ReE D HE
W H B -
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KBRS - A 75 2 F Hcarve-outlk; » {H A] DLER F - 38 5 0] i TR IR B9 %E [ -

Deputy Chairman:

May | ask a simple question? What parts of the Gambling Ordinance do you
wish to apply to the transaction under this Bill? ~ That is question 1. Question 2:  what

kinds of transactions under this Bill do you wish to be governed by the Gambling Ordinance?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Those questions are easier to ask than to answer, | am afraid. It is not so much the
transactions that we want the Gambling Ordinance to apply to. It is usually the other way
around — the transactions that we want to keep outside the Gambling Ordinance. These
examples are not clear, but the easiest ones to think about are contracts for difference, which
would be picked up by the Gambling Ordinance, and spread betting is the best example of

those.

Deputy Chairman:

May | pause, Andrew? No disrespect, but certain things should not be caught by
that. Supposing you do not have clause 390 atogether...
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Certain things that would be regulated by this legislation would also be caught.
That isright.

Deputy Chairman:

So that is your original motive for saying: “Please keep the Gambling Ordinance

out of our hair’. Right?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes.
Deputy Chairman:

Having done that, why do you now think that the Gambling Ordinance has to have
some application in some circumstances to the transactions that you are going to regulate?

Why do you want Gambling Ordinance to have anything to do with you?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think it isonly that it is sometimes difficult to know which ordinance certain kinds

of activities should best be regulated under.

Deputy Chairman:
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No. It doesnot matter. Supposing the Gambling Ordinance does not exist.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right.

Deputy Chairman:

Would it hamper your function and power under this Ordinance?  What is the
risk you run by excluding the application of the Gambling Ordinance? It does not seem very

clear tomeat all.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think the risk we run by just excluding the application of the Gambling Ordinance
is that the activity as a whole may not be fully or adequately regulated by this Ordinance.
There are some things, for example, that involve securities or shares that are adequately dealt
with by this Ordinance, and some things that are not. The best example | have been able to
think of is the one that Joe KENNY gave a moment ago, about lotteries or raffles, where the
prizes relate to securities.  1n some respects, that would amount to a dealing in securities; but
that isreally just incidental.

Deputy Chairman:

But do you wish that kind of activity to be governed by the Gambling Ordinance?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

Yes, the raffle or the lottery is a gambling issue, primarily.  That is the way to
characterizeit. It may incidentally, if someone slips up, fall within the definition of dealing,
and may amount to unregistered dealing. However, that is not really where the issue and the
risk to the community lie. It isnot about dealing in securities; it is about running unlicensed
raffles or lotteries.

Deputy Chairman:

That kind of activity may not come under this Bill?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No. That would be under the Gambling Ordinance.
Deputy Chairman:

Okay. This activity does not come under this Bill anyway. Why should it fall
outside the Gambling Ordinance just because you provide that the Gambling Ordinance does

not apply to this Ordinance?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Can you ask that again?

Deputy Chairman:
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| need an answer to that.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. Can you ask that again?

Deputy Chairman:

Thereisakind of activity.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right. Can you give me an example?

Deputy Chairman:

The example that you have just given — this lottery thing. This kind of activity
you are not interested in regulating?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right.

Deputy Chairman:

You say that the Gambling Ordinance has no application to anything which is
within this Ordinance. Right?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right.

Deputy Chairman:

So thiskind of activity is not within this Ordinance anyway.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right.

Deputy Chairman:

Even if you have a provision that the Gambling Ordinance shall not apply to it, it

will have no effect on this activity.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Right.

Deputy Chairman:

With the result that the Gambling Ordinance still governs this kind of activity.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

Will apply - - right.

Deputy Chairman:

So what is your problem?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Nothing; but | do not think that is what the section does.

Deputy Chairman:

WEell, there you are. So the Chairman isright. He can keep this ssimple drafting,

because the one thing you need to carve out does not fall outside the Gambling Ordinance just

by virtue of your not applying this Ordinance to it.

Chairman:

Thank you, Vice-chairman.

Deputy Chairman:

Just think about it again in terms of logic.

HEEBEREIEREFEXL -

BOLERAMWR
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2 LR - A b iE mY Bk R B 2 R RO B FRAF i e - M EHed
R TERRBEEHERETER HERBKEFRVBRFRER -
HRCEZERY ) MRENEESNZS A EFEHRE - RHEFE
HERRE o 2R MR M H 0 a1 & FEr B FTHASNER - LA
5 IR 2015 O 1 B Y OB e B ) B9 B & e IEA0Mr PROCTERG 4 2
T - HRARBEFEBSNHEREETRD - IDEREER - 5
EE T EZE (EREMN ) WER - JMAFEEHEXHET > AEH
R - W AyintentionE 5 LL7E B AN EZ 2] ( FF R ) ER - R A&,
At BHREZEIE BRI M B A R R B & R - T H R E R R B A = S B
EENERGA > MREFGEEEEHEHEEFTEZEEREMNFEEMMA
BoHERL EEEHENERERGBOEXREN - ATV EH ZE
TH 5k 3 -

it

Deputy Chairman:
| thank you for the explanation, but | still do not think it makes a difference to what
| have just said.  Can you think about it, because if you think about it logically you do not

really need to worry too much. Then we can revert to the original drafting, and it will be

clearer. Something which is not governed by the Securities and Futures Ordinance.

Z/E -

Bl 7 A A 5 R R E AR R

GEZRERBEZEELL -

TR RBERFEROER T A FERERNE - 28— FRROERS
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FE
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fiERE R ENIR 2 7] 55k ... to any transaction or activity which is

regulated by...”lIlg 7

HEEBEREIEREFEXL -
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