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FARREESH » S AR EME? AERIHNE ? MAERwMF10H -

rEHHER -

[ iR 55 10 H AT 8K “relevant share capital”i%E 5% » &% € % 5 (a) Be AT
HH » relevant share capital “means the listed corporation’s issued share capital
of a class the shares in which carry rights to vote in all circumstances at

2

general meetings of the corporation.” Can we change it to something like

“means the listed corporation’s issued share capital of a class of shares which
carry rights to vote in all circumstances at general meetings.” Would the

meaning be the same? It seems to read slightly better if you change it to

13

...... of a class of shares which carry rights” o

HMEEEREIERERELL -

EKFHEEMBRE T o ZEAE - 55 IR 2D A 25 (E HE
J& 2

EEERHELIREERESEZHEX L -

Wik EEEENEEE > “the listed corporation’s issued share
capital of a class” » |ffj “the shares in which”#) & & » /25 “the shares in which
class carry rights to vote in all circumstances......

Hon Audrey EU Yuet-mee, SC, JP:

Yes, but if I change it to “the share capital of a class of shares which carry rights”,

is it going to change the meaning?
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Ms Betty CHOI, acting Senior Assistant Law Draftsman:

I think if you do so you change the meaning slightly, because what I am trying to
say here is that I am talking about shares in the listed corporation’s capital, and these shares
belong to a class of shares. This particular class of shares carries rights to vote in all
circumstances. That is the meaning [ am trying to convey.

Hon Audrey EU Yuet-mee, SC, JP:

I actually do not insist on that very strongly. I just think it reads better and does

not change the meaning, but if you do not agree I do not really intend to argue.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Let me think about it, and we will see if it is necessary to change it in the way you

suggested. Thank you.

Z/E -

i i page 10 % (138 % A H M K& 7 TAER Gapage 11 - 55 M &L
Hi% A HE ? B page 1208 7 LM -

B EZREBERBEEELL -

SR - WA Eihpage LTI A — 5 0 E IR R - IR

& (a)(iii) K (a)(iv)FEZ FHRE RV E 2 S )OR R B T2« if the price of
the underlying shares of the equity derivatives declines...... 7o H A E AR By T
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Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

I do not think it is really necessary. If you take subclauses (iii) and (iv) together
you get the thought that you either receive an amount if the price declines, or your loss is
reduced if the price declines. If you have a short position you will be better off whenever the
price declines. If it declines from what it was a minute ago, you are a little bit better off.
You may only be reducing a loss, but the short position is worth more, or has a lesser negative

worth. I do not think it is actually necessary to tie it to the wording of the instrument itself.
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Z/E -

OK.

GIEE -

B X 55 29916k Fir # “relevant share capital”fydefinition, I think in a

general comment, the Law Society of Hong Kong and the group of nine

investment bankers have made comments on that definition. And I think the

Administration’s responses are included the CSA. Are we seeing this CSA?

Mr Mark DICKENS, Member of the commission and Executive Director:

Yes. In clause 305 as amended we have added a new sub-clause (b) on page 42.

Deputy Chairman:

Thank you.

ZHE -
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% {7 2 41 34 5 76 55 19 % 20 5 19 Clause 300 - BURF @ 42 i3 — % 1)
CSA» FIMHEE TR BEMEAMMMMENEE  HETRB2HTH —
Disclosure of interests and short positions o B 2 25 301 f(f —— Duty of
disclosure » & {7 H % H H#E ?

Deputy Chairman:

Mr Chairman, may I make a general remark here? I think we have debated at
some length this part regarding disclosure, and I think that at the end of the day there is still
considerable disagreement between the Administration and the industry on the extent of
disclosure and the fact that Hong Kong requires a greater extent of disclosure than both the

US and the Hong Kong markets.

I personally would not feel very qualified to enter into this debate, but if it has to be
accepted at the end of the day, can we put down a marker and send it to the relevant panel for
discussion, to make sure that if the disclosure required is too extensive in the sense that it
either creates unnecessary hardship or that it affects Hong Kong’s compatibility, we can
review it at some time, if at the end of the day we accept the Administration’s proposal in this

part? I think that probably is the only way we can deal with it. Thank you, Mr Chairman.
e
EUF A 1% H comment ?
HEEEREFEREFEXL
HAE - BERME G LR MFEELEETRE - HEES
o LLURe— 20 Bl R P R B o B 28 3R AN P HE 1T B9 1 R B AN B T 55 Y

IF 0f
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fill 7 5 By 22 200 B EE AR A BL - BB R & W A T S AR W /D T R R R
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I|s

Perhaps Mark or Anthony could supplement my comments.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Between the White Bill and the Blue Bill, we have spent a lot of time with the
industry on the question of disclosure of derivatives, and the reason for that was assuming
they get to 5 per cent of a listed company — some of them do some of the time, maybe they
were worried that we would be compromising their commercial position by disclosing too

much information about the fact that they were exposed under derivatives.

What we did there was to cut the level of disclosure back after a lot of discussion
with individual firms and with their actual dealing desks and traders. We have cut the
disclosure back, so what we find out is that there is a derivative, and the number of shares it
underlies. They can live with that. The rest of the work basically between the Blue Bill

and now — and there have been a large number of sessions; Anthony tells me there are 168
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emails or something, but there have been numerous meetings, putting successive drafts to the
industry — to make sure that we do not unduly hamper the professional stock borrowing and

lending market.

We will be talking about that when we get to it, but can I underline two points?
We are taking out the professional part of the market, which is the institutional part of the
market and the brokers who facilitate that, the stock borrowers and lenders, although the
ultimate borrower would have to disclose, as he does at the moment, when he is borrowing.
We are not exempting stock lending by, for example, substantial shareholders or controlling
shareholders. We are exempting some substantial shareholders if they are institutions, but
not by controlling shareholders. So you have to be a defined sort of institution to get the
benefit of the carve-out. It will be a safe harbour under regulations made under the very last

provision of the bill, and we will discuss that in more detail when we get to it.

But the process has been that: we have formed a working group with the major
firms engaged in the stock borrowing and lending business, the broker houses. The Stock
Lending Association has a body called The Pan-Asian Stock Lending Association which
represents the major lenders, and some of the institutions, and worked through the issues.
We now have a system where, providing they tell us for each listed company the size of the
lending pool, so to speak, if it is over 5 per cent, then there is no subsequent disclosure of day-

to-day movements.

They are not just day-to-day movements.  Some of the stocks in the professional
lending market can move numerous times during the day, and the disclosure there would not
be terribly useful to the market.  What it does need to know is what is available. So the
process has been one of exchanging successive drafts. 1 would not even like to say how
many drafts, but I would not be surprised if it was a dozen or so. I think we have now got

agreement on all but very minor technical points of drafting.

Chairman:
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Okay. I think the subcommittee appreciates that.

Deputy Chairman:

Mr Chairman, this is the final revised table, and there seems to be still some
disagreement. As I said, I appreciate the Commission’s efforts. I can see that you first cut
away requirements which really put a lot of trouble on the market operators, without really
gaining anything for yourselves. Secondly, you take out a chunk, which you say you can

live with, and you are happy with that. But there still remains a gap between the two.

Mr Chairman, I am just trying to see how the Legislative Council can do its job by,
on the one hand, giving support to all the measures and ensuring that we have the measures
necessary to achieve the aim of protecting Hong Kong’s market, and at the same time not
allowing the government to insist on too great a control, such that our compatibility would be

affected.

I am not qualified to say when that point has been reached, but I think what we can
do is to monitor that process. That is why I suggest that at some point we review the
situation. I have noticed all the things that you have done to this part of the bill, and I

understand the efforts there. If I may just, for the record, record that, and put down a marker

for whatever the right panel may be. Would that be the Panel on Financial Affairs?

Chairman:

Yes.

Deputy Chairman:

So that we can get views. The reason why I ask for that is just that in the modern

-14 - Friday, 12 October 2001
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day it is very difficult to get really independent views. There is, throughout the examination
of the Bill, a noticeable tendency for the government to want as much control as possible; so

I am concerned about that. Thank you.

ZHE -
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2% B IR A 0E 5 H A AT RS TAE - M HE M AT B page 21 -
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ERE - A EELN I - Mr. WOODMIA 218 7 3 - & 51
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B2 -
Chairman:

Anthony, do you want to supplement that?

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

Yes. What we do is to send all the key clauses to them. I think it is clauses 299
up to about 314, plus clause 365A.

Z/E -

Okay, thank you.

B A page 21 » {1 H R A HE ? L Fpage 2208 7 Bl fRpage 23 » &
L H R A E ? A Epage 2408 7 AL swmpage 25 - K EFHE A -
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Mr Mark DICKENS, Member of the Commission and Executive Director:

Assume a shareholder has 10 per cent of the equity capital, so he has to make a
disclosure. He then grants an option over 2 per cent. The nature of the whole of his
interest has not changed. 8 per cent is still owned totally beneficially, but the nature of the
part has changed, and we would want him to disclose that he has granted the option over that
2 per cent. That is why there is this change here. There are some quite complicated
changes later on which tell you how to measure this, but that is the basic concept, to say that
if a significant proportion, actually over 1 per cent, of your interest changes, then you still

have to make a disclosure.

HEHA -

WAEFEHEE - BHREEAEE SRR 1% - 058 £ H “or part
thereof ) FR » ERIEER R EME ? 3R E G EZE]HTE Erefery
BB UL A A LB & 8 7 B R “or part thereof” i I 5 B2 - 0.5%
870.1% 75 & A “or part thereof” » H g A] B E i i%Z 5 F IR 7

HMEEEREIERERELL -

EBEZAGEEAREN A Arie kA —& o XTI - Wt 2
At B ALIERE P B EOKSPFRIE R - HEAMBE SRR E o ERSATE
KEyE MRARANLRESNRODER - CEIFERENETKE
B 2052 5% 11 H 1 2%3M0 IR 8 A e 03 - 17072 JH 0 - & =% AT (0 =% 2%y S RE Iy
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THEARER SIEHIE - A0 - B3I 2 A A2 2] 0y 78 B fwok P o
BI¥EH £k B S%a L By i o fE st p - 7B (F B By HE -

Z/E -

B AT SR R ERITE R ERER - LA LETHFRE
T Y MM EERE RO EREREF M E Gm - & 5F AN E# 2

Mr Mark DICKENS, member of the Commission and Executive Director:

We do not think compliance is going to be a practical problem for many people. I mean, one
thing you have to remember is that this legislation applies to directors of listed companies and
to people who have 5 per cent stakes in listed companies, and to nobody else. It is not
legislation applying to the ordinary man. It is people who have either take it upon
themselves to become directors of listed companies, or have taken it upon themselves to
become substantial shareholders. To reduce the compliance burden we have spent a great
deal of time working out forms — and in practice what we think the industry will do is to
follow the forms and the directions, rather than try and work out what they have to do by

reading the ordinance — in plain language; and we have consulted on the forms.

That is what we have done to help compliance. In terms of compliance itself, you
only have to disclose so far as you are aware of your interests, and the penalty for false
disclosure is only if it is knowingly false or recklessly false. So even if you are aware and
you get it wrong, we still have to prove that you knew or were reckless as to whether it was

false.

We have done that with the actual disclosure obligation itself. For directors it is

actually a lot easier than it looks. They do not have to worry about the threshold. They
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disclose every movement in their share or debenture holdings, or their holdings in associated

companies, as well as in the listed company itself.

For substantial shareholders it can be tricky, but the major burden falls on the
industry participants, and even there we have sat down with them, with the forms, to work
through their obligations, and to explain to them how the forms work. We have got some
quite useful feedback and we have amended the forms in the light of the feedback, to make
them easier to follow.  That is what we have done to reduce the burden on the people in the

industry.

HMEEEREIEREREXL -
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{

T EEENNER EL R WMEAN T —EE
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Hon Audrey EU Yuet-mee, SC, JP:

Mr Chairman, I cannot help feeling that it is the fault of lawyers. Why is it that all these
provisions are so complicated, whereas Mr DICKENS tells us that in actual life and reality,
people will just read the forms and that they are very simple to understand, very easy to work;
and then they can be explained to laymen. Why do we have to look at such complicated
provisions? ~ Why cannot law be much simpler, just to say “You have to comply with details
of disclosure as stated in these forms”, and just have the forms become part of the law? 1am
worried that what we are looking at may say something different from the forms. In reality
people just look at the forms, whereas lawyers at the end of the day are forced to look at this

very complicated stuff when it comes to practice. Is there some ways of making life easier
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for everybody, including lawyers and legislators?

Mr Mark DICKENS, Member of the Commission and Executive Director:

There are different drafting approaches throughout what we used to call the
Commonwealth. The Australians have come up with a much shorter set of provisions, but if
I can say so, having worked with them myself, they are incredibly dense provisions. There
is a great amount of textural explication as to exactly what those provisions mean, because the
draftsman has compressed the concepts very tightly.  You get away with about 10 to 15

pages, but then you have to read the commentaries.

It is so exhaustive because this is an area where there has traditionally been, for
some participants, a very high propensity to evade. We have moved the emphasis of these
provisions so they do not focus on struggles for control alone any more. They do catch the
struggle for control of a company. So in a classic hostile takeover, the hostile offeror has
every incentive to amass a stake in secret, and to use every legal device he can to keep it
secret. So what you see here is that the draftsman thinks of every device he can, and
specifically sweeps it into the net. We always said in Australia that you can get this into a
couple of pages to an honest businessman, what he has to do. He has to count his
shareholdings and see if they add up to 5 per cent, and when he is counting 5 per cent he
counts long derivative positions. Commercially that is not hard to do. If he is at 5 per cent
he discloses what needs to be disclosed, and that is actually set out in one of the sections in
the ordinance, and we will get to it later in the Bill. It is quite straightforward. To make
that even simpler, there is a form. The complexity of the legislation is to prevent evasion or

avoidance. It would be avoidance if we had not been so prolix in our drafting.

Just to give you one example, we had a takeover struggle in the days when I was in
Australia, where someone was amassing a takeover stake of over 10 per cent, and desired to
avoid these provisions. What they did was to have a chain of nominee companies, 141

companies long, and each of those companies was in a different jurisdiction world-wide. So
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to get to the end of that chain would take an inordinate period of time, and while that was
going on of course he continued to amass the stake. That is why the provisions do this, so
you cannot use a trust, you cannot use certain complex legal interests, you cannot use
derivatives, to get the commercial control of the shares, without having a disclosure
obligation. I think to the honest and reasonable man, the controlling shareholder of a listed
company, this is not hard. “What shares and options do you have? Please disclose them”.

The concept is simple.

Deputy Chairman:

Mr Chairman, may I just make a general remark? I share Audrey’s feeling, but it
i1s too much and too late, because this is what this whole Bill is like. Of course we will
follow through and do the best we can, but I sincerely hope that this is not going to happen
again. I understand Mr DICKENS’s position, but if you think about it logically, between
any two points there is always a mid-point, and however small the gap is, there is always a
gap. You can never tighten in such a way as to make all escape routes and all loopholes
impossible. This is drafted by lawyers; so do they have lawyers. Then that is again why

I think a review may be useful in time.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Personally I think I would like to be much closer to the American system where
you lay down broad general principles, but you can then rely on the courts to be creative in
filling in the interstices. Historically that has been difficult in the British-influenced

jurisdictions.

Deputy Chairman:

Even as we copy from some of the concepts and rules from the Australian model, in

a couple of meetings in your absence, Mr DICKENS, when we look at the Australian model,
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the legislation, it is easier to understand what the law requires. But when we read our own it

reads like an extended codified message.

Mr Mark DICKENS, Member of the Commission and Executive Director:

I understand that. We had a great dilemma here. The old provisions, the
Securities (Disclosure of Interests) Ordinance, is modelled on the British version.
“Modelled” is the operative word, because at the time it was put together in the late 80s in
Hong Kong, the draftsman decided to add some provisions of his own, and it became more
complex. When we came to the task of amending it, we asked the profession what they
preferred. Because despite its complexities — and there are genuine complexities in the
drafting — they had got used to it over the 10 years, and developed a body of interpretation for
themselves, in giving opinions to clients. They preferred us to stick to the concepts in the
old law if we could, other than coming up with a fresh approach. There was a very creative
attempt made in the Commission to put this all into plain language, and after listening to the

profession we put it in a drawer and closed the drawer.
Deputy Chairman:
Thank you.
ZE
P A HE M AT am H A S I B R Ay A A R RE -
WEET #5304 —— Circumstances in which duty of disclosure
arises o i fApage 25 Z I HE R ERME ? & page 260 ? B R page 27 » 7%

2 H R A - ? A FEpage 2808 ?

BA R page 29 - B{ (L H R A ME ? ¥ Epage 3008 ? Bk page 31 &
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Mr Mark DICKENS, Member of the Commission and Executive Director:
I think the answer to that is “No”.  So far the derivatives market has not
developed much. The main complication is derivatives. The companies we are talking

about have H shares listed in Hong Kong and A shares listed on the mainland. The 5 per

cent limit is the mainland limit, so we have lined up at that level of disclosure.
Chairman:

Because H shares do not have any rights for voting, you mean?
Mr Mark DICKENS, Member of the Commission and Executive Director:

H shares have rights to vote, and A shares have right to vote, but they are separate
classes, so the 5 per cent limit applies in relation to the class of A shares and in relation to the
class of H shares. So far so good; and 5 per cent is the mainland limit as well.  So if you

are talking about straightforward interest in A shares, it is relatively easy. You can comply

with both the mainland and our law by doing the same thing, pretty much.
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If complicated derivatives positions build up in the A shares — in other words, in the
mainland-traded shares which can only be traded in RMB, and by mainland nationals — then
our disclosure provisions would cut in at an earlier point than the mainland provisions,
because we would be counting derivatives and the mainland has not really got its head around
derivatives yet. So the threshold would be lower. It anticipates a situation where someone
off-shore is doing something quite complex in relation to their on-shore interests. Would it
deter companies listing in Hong Kong? We would say “No”. The reason that mainland
companies list in Hong Kong — and this is a matter of state policy more than anything else — is
not to raise capital so much, because the PEs are higher on the mainland. It is to get the
benefit of being seen to comply with a higher set of standards that are closer to international

levels.  We do not think this will act as a deterrent.

It is similar to the point being made by the Deputy Chairman, that we must be
careful that our systems are sufficiently compatible both with overseas systems and with
mainland systems, so as not to not to deter people doing business here. We believe we have

struck that balance.

Z/E -

Bl A page 42> XA R AERME? BAIEG 306k —— Notifiable
percentage level and specified percentage level - X i 518 A & ? A0 ¥ page
431 2

MEST s F 307k —— Notification of family and corporate interests
and short positions - Z{/ HZ H & ? HFEpage 4418 ? B A page 45 » Z AL
HREME ? B MFEpage 4618 7 B Rpage 47 » [ H R A HE ?

MESTm 3086k —— Agreement to acquire interests in particular
listed corporation - B R page 48 » Z B R BRI E ? Al Epage 4908 ? Bd 1R
page 50 - BAL A RAEME ? I PFpage SIIE ? B fipage 52 F{LHF KR A M
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IREST#mE 31068 —— Duty of parties to agreement acting together
to keep each other informed - B fApage 53 » Z (i E W A ME ? A f#Fpage 54
e ? BA R page 55 » B (L H R A& ? L FEpage 5608 ?

WAL R fpage 57> F (L H R A M E ? HFpage 58K 5918 7 B [k page
60 FIHRAME?BELE -

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Chairman. May I come back to clause 311(1)? It is on Page 54. 1 would refer
to subclauses (a) and (c) in respect of the last part of the sentence. “By virtue of another
person’s interest...”, which appears in both subclauses. If we compare these two
formulations with that in subclause (b), we would see that in subclause (b), it is more
specifically said that the result was achieved by virtue of a change in the nature of another
person’s interest, but I think in both subclauses (a) and (c), a somewhat short form is being
employed which may suggest that, I do not know, it appears to me, that it may suggest an

acting which is possible.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Perhaps I can help to clarify the meaning of these paragraphs. The questions
asked is a relation to subclauses (a) and (c), what they seek to say, is that the reference to a
person acquiring an interest in shares, includes a reference to his coming to have or ceasing to
interested by virtue of another person’s interest. This actually echos back what we said in
clause 307, where we talked about “Family Interest” and “Corporate Interest”, so that,
somebody who’s wife, for instance, is interested in shares, that person is deemed to be
interested, and the shares of his wife is interested in, or somebody controls a company and by

that, I mean, holding more than a third of the voting power of a company, then, that person
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would be deemed to be interested in the shares in which company.

So subclause (a), for instance, refers to the situation where a person is interested in
shares, what it seeks to say that reference to this person becoming or ceasing to be interested
in shares, is actually a reference to his becoming or ceasing to be interested by virtue of
another person’s interest. But subclause (b) is slightly different, it is saying that a reference
to the nature of a person’s interest is being not the same, includes a reference to exchange to

the nature of the interest by virtue of a change in the nature of that sort of person’s interest.

Mr KAU Kin-wah, Assistant Legal Adviser:

The real problem is the policy intention behind the provisions. Because of the
short form employed, it could also be interpreted to mean that for example, the director who
has a position in particular shares but because of the short position of another person, he may
be considered to ceased to have interest. 1 mean, the present formulation does not seem to

stand up to possible interpretation.
Ms Betty Choi, Acting Senior Assistant Law Draftsman:

This is sort of corporation again letting off his contain to another provision. It is
spelled very clearly that in another provision which says then when you are calculating shares
in which you are interested in, you are not allowed to take into account short position in
shares, which has included what we result in a reduction in your long position that is spelled
out very clearly.

In present section 317 on particulars to be notified.

Mr KAU Kin-wah, Assistant Legal Adviser:

I have no quarrel with that. But we are not talking about the percentage or
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percentage level, we are talking about ceasing or being interested. So, I mean within these

two possibilities, I do not know whether “by virtue of another person’s interest” is enough.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

I agree, there is nothing to do with the percentages, all I am saying is that a

reference to a person interested in shares includes a reference to his becoming interested or

ceasing to be interested, because there’s another person interesting.

Mr KAU Kin-wah, Assistant Legal Adviser:

Yes, that is what [ am saying.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

And clause 307, it is not a short formulation as you suggested.

Mr KAU Kin-wah, Assistant Legal Adviser:

Well, I think your proper meaning is that the corresponding interest of the other

person, would be considered to be the interest of the first mentioned person, and the ceasing

of interest by the other person would be taken. That is what you mean when you say “by

virtue of another person’s interest”.

Ms Betty CHOI, acting Senior Assistant Law Draftsman:

Yes.

Mr KAU Kin-wah, Assistant Legal Adviser:
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But this is not spelled out and therefore I say that this formulation would possibly
allow an interpretation that because of the other person’s interest, that means that could be a
short position, when combined with the first mentioned person’s position to result in a ceasing

of being interested.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Perhaps I can make two points, first, I think that the “person” wording is clearing
out, I do not think that I have to repeat in a long-winded saying. The legislation is
complicated enough. It will be very wordy if I say, for instance, a reference is becoming and
ceasing to be interested in shares by virtue another person becoming or ceasing to the
interested in shares. I think the present wording is clear enough that it includes being
interested in shares by virtue another person’s interest. If you go back to clause 307, and
that spelled out very clearly how another person can become interested and yet another
person’s shares. As far as the second point is concerned, that I did not stated very clearly
whether in calculating that other person’s interests, there may be some letting off allowance,
but as I said in clause 317, we spelled out clearly that in determining and formulating a
person’s interest, he cannot let off any short position he has against his loan, so that would

apply as a rule of interpretation to any person’s interest.

Deputy Chairman:

I am prepared to accept the Administration’s explanation because it is not the end
of the situation, the way I see the difference between subclauses (a), (c) on the one hand, and
subclause (b) on another, are the former referring to comprise and cease to be interested, so it
is pretty categorical. That is why the interest is not going to quantify. However, the latter
involves a concept of whether something is the same, and that is why the term changed in the
nature of other people introduced in subclause (b). I am not sure if I understand what it is all
about, though I do not have any idea what it is going on, it is just looking at the logic of these

three parts.
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Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

You are absolutely right, Deputy Chairman.

Deputy Chairman:

So probably that as to letting whether you would be allowed to do so, I think

subclause (1) would allow you to do all sorts of things but other provisions exist in other parts

which would prevent you from doing so. I think that is what they are trying to do.

Z/E -

OK-[# fhpage 61 & (L H 1% H M 2 H ¥ page 6208 7 B R page 63
FHRAME? B Epage 6418 ? B Rpage 65 » F L FRFME ?

WA Gmclause 314 - B R EMR - RTT A A g e H 7 — £ comments -
Be X page 66 - XA E R E & 2 i ¥ page 670 ? B [Apage 68 » X H WA
8 2 HBf#Epage 691E ?
PHEEZES -

FH A F B drafting P F2 e i R #R& - BURF ] & &k Fe - B EZE 65
HAE314E » HEEE H 28 B 2H i A “and short positions”fJ F iR -
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Chairman:

The following interests, and......
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Mr Mark DICKENS, Member of the Commission and Executive Director:

They have to be calculated for stock, the legislation neither the old law nor the new
law would over-simplify the human law. It is regoing to count these things, so there is

absolutely broad line that here is, but the state of the divorce becomes final, then I do not care
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anymore, but all the way to this, even if the wife is exercising it that totally separate maybe in
a hostile, she maybe in the family dispute, they still have to be disclosed. = Now, you can put
a little footnate inside but I really cannot control, another of law might have a better
disclosure. But you still have to treat them as the part of the family interest until that point.
The only way around that would under the current law and under this, it would be an
application for exemption to the SFC, and then we have to publish in guidelines and match it
well. No one has the answer, no one has the answer, under the takeover disclosed this sort of

provisions is repartable but that is because of the ...(indistinct)...not a law.

Chairman:

Is there any escape clause for4y & ? No? Okay.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Except for the exemption of ...

Miss AU King-chi, Deputy Secretary for Financial Services:

Mark, did you say that there is some provisions where a person can apply for an

exemption?

Mr Mark DICKENS, Member of the Commission and Executive Director:

They could apply for exemption, we would then have to publish some guidelines
about how we would apply that exemption. Let me be frankly, if someone make an
application, the chance is about to get in advice, our scope of that another fair mind the
human being, we pretend to be experts about the securities markets, and we basically just

have to take the parties as we are for.
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Hon Audrey EU Yuet-mee, SC, JP:

Is there a provision somewhere?

Mr Mark DICKENS, Member of the Commission and Executive Director:

It is generally exempting provisions under clause 300, we have to do it under that,

there is no other provision.

Deputy Chairman:

I think people should be taught that marriage is basically a legal institution, and all

couples lining up to get married should be given a copy of these people.

Hon Audrey EU Yuet-mee, SC, JP:

To what extent up to what age, the children’s’ interest is included as yours?

Mr Mark DICKENS, Member of the Commission and Executive Director:

Only minor children under 18.

Hon Audrey EU Yuet-mee, SC, JP:

And parents?

Mr Mark DICKENS, Member of the Commission and Executive Director:

No, unless they are acting unconscious.
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Hon Audrey EU Yuet-mee, SC, JP:

And is that the whole extent other than your control company, I mean the family

member are just wife and minor children?

Mr Mark DICKENS, Member of the Commission and Executive Director:

Just the minor children and parents who are acting unconscious.

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

Can I refer to clause 311 there are some details about interest ? And on Page 56,

stated that you have to know the relevant fact with respect to the other person’s interest. So

if your wife has shares she did not know about and you would be taken the interest in them.

FE
Shall we continue?¥f ££ 5] i Division 4 —— Requirements for giving
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Mr Mark DICKENS, Member of the Commission and Executive Director:

Can I point one thing out? If you are traveling and you do not know the time runs
out when you become aware, and if someone can find you to tell you that you are required to
give notice on shareholdings, you will also be out of time to tell him to launge the notice for
you. Most Jewish edition use two days, the US uses much long time, we chose 3 days to
lose a day and to line up with the mainland. But if you do not know, you have no obligation,

time does not run out again until you know.

Z/E -
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Mr Mark DICKENS, Member of the Commission and Executive Director:
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Okay. There is no defence as such. It would be a matter for the magistrate to
take into account, but in fact before it gets to the magistrate, before we make the decision to
prosecute, one of the things we have in our internal prosecution guidelines, specifically on the
point you raised, “What if you trusted someone else to do it and it didn’t get done? What if
you thought someone else was doing it and it didn’t get done?”, that is actually a factor that
we take into account in our prosecution guidelines. It is quite a common excuse, but the
legal division also has a separate look at the excuse to make sure the guidelines are being
applied fairly. There is no point, as a practical matter, in dragging before magistrates
company directors who have tried to do the right thing. = You will not get a conviction
anyway. So we have put it in the prosecution guidelines. = The magistrate takes it into

account.

Deputy Chairman:

Mr Chairman, in fact I was not going to refer to this part until I come to clause 319,
which is the offences section. It is precisely because of this that I see the architecture of this
part is that you put a duty on people to disclose or give notification, and then you put in
requirements of notification. Then when people do not comply, then that constitutes a
criminal offence. The front part is all very good until you come to the offence, and then it

becomes dreadfully unfair.

Although Mark said that as a matter of prosecution policy someone who has done it
inadvertently or has a good excuse will not be prosecuted. Leaving that to the hands of the
prosecution, I think, when we come to it — it is in your hands — I would point out all the

difficulties.

Chairman:

Okay. We will leave the questions until clause 319.
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Deputy Chairman:

As far as your comment is concerned, Mr Chairman, about three business days, I
have no difficulty with three business days in the requirement. It seems reasonable, but what

if I do not do it?

-3
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requirements °

Deputy Chairman:

Mr Chairman, here is where I have some concern, and maybe the Administration
will explain in somewhat greater detail. You see what constitutes the offence, under

subclause (1) a person who “...fails to perform within the specified period a duty of disclosure
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arising under Division 2 in accordance with the provisions of this section and Divisions 2 and

b

3 applicable to that duty...” If you go to the end of that, the top part of page 91, then you see
that if he does not do subclause (a) then he commits an offence, and you see what he is liable
to. This really is a strict liability. If you fail to do so within the specified period then you
have committed an offence. Of course in subclause (b), which is a separate offence, you can
see that there is mens rea, so to speak. You have to know, or it is reckless. There is a

mental element there, but there is no mental element as to subclause (a).

Also, there is no mental element as to subclause (c), so if you fail to — perform
within the specified period, it is not just failing to perform, but even if you perform but fail to
do so within the specified period, then you commit an offence.  That is the complete
offence. Then you allow certain defences which are specified. You look at subclause (2)
on page 91: “To the extent that an offence under subsection (1)(a) consists of a failure to

2

comply with sections 315(2) in that notification referred to in that section...” Here you see if
you go to clause 315(2), and that is on page 75, I believe, you are talking about “What have
you failed to do? It may not have much to do with you because it is “...in that the
notification referred to in that section was received by the listed corporation...”.  You may
have sent it, but if it has not been received then it is your fault. = “The relevant exchange
company may not at the same time...” It is not one immediately after another. It is a
defence for a person charged with that offence to prove that he took all reasonable, practicable
steps to comply with that section. In other words, the result may not be your fault, but that
already constitutes an offence, and you are put on the defence to take yourself out of the

offence. Is that fair?  Basically I am saying that if something happens and it is not your

fault, you should not be within the ambit of the offence anyway.

Then you look at sub-clause (3): “It is a defence for a person charged with an
offence under subsection (1)(c) to prove that it was not possible for him to give the

b

notification to the other person required by section 310 within the specified ...” So you have
to prove that it was not possible. I really do not know how you prove that something is not

possible. Anything which is contingent, that is possible. You see that the offence is very
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strict. You have a limited defence in these sections. So I feel that here there may have
arisen some unfairness, especially when you look at it later on in another section when you
are convicted of an offence under subclause (1)(a). Then you may also be saddled with the
cost of the investigation. May I ask for an explanation of this general architecture, to begin

with, whether that really is excessive?

HMEEEREIEREREXL -

FRGE A HEHMERTHEEL  EUAEEHRANER TR HER -
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o A2 BRAT S YR 93 - 38 AT AE B8R PR Bl T P 48 HH Y R RE

Deputy Chairman:

Mr Chairman, maybe I should explain that a little bit more. If one turns to page
75 one sees there clause 315 — Notification to be given — and you turn over the page and see
sub-clause (2): “A notification required by this section shall be given in such manner so as
to ensure that it is received”.  Now, first, either you do not have any rules provided for it, in
which case really you are putting a heavy burden on someone to decide on what the manner is
to give notice which would ensure, because at the end of the day, if the notification is not
received, then you have committed an offence unless you can prove something. If you have
rules on the manner in which you give a notification, then the offence really amounts only to a
breach of a way of giving notification. That is what it amounts to. The penalty for
breaching a way of giving notification in my view is somewhat disproportionate. This is

what we are looking at here.
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Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

I point out to you clause 363 of Part XV. In clause 363 we set out the method of
giving notification under this Bill. Notification is just one of the documents named in that
clause. It does say that any notification “shall be regarded as being given for the purposes of
this part if...:” and it sets out the various parties to whom the notification may be given, and

situations where it will be regarded as being sent to it.

Deputy Chairman:

Good. Then may I ask the Administration to refer to it in sub-clause 315(2) so
that people know what is the manner in which they give the notification. Also, if they have
complied with the manner in which notification is given, then if the other party has not
received it, you go back to clause 319(2). If that notification is not received, then that should
not be the fault. His offence must comprise only in that he did not follow the manner which
is laid down by the rules, not that the result was that the notification was not received by

whoever it was intended.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Mr Chairman, I suppose there are two points here. One deals with the manner in
which you send the notification. The other deals with timing. [ think the requirement
under clause 315(2) that you are looking at consists of basically two elements. The first is
that it has to be given in a manner that is provided for, as you correctly pointed out, in clause

363, which appears later on in the bill.

The second element of this clause is the timing. Suppose that under rule clause
363 I choose to deliver the notification by fax. That is perfectly permissible under clause
363, but the timing of it is also important, so if you choose to deliver it by fax, what this

clause will require you to do is to send, say, the first fax to the listed corporation, and
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immediately thereafter to the exchange company.  You cannot wait, say, a day before you
send the second notification by fax off to the exchange company. So one is manner, the
other is also timing. The person has to ensure that both faxes have to go off either

simultaneously, or one immediately after the other. That is the spirit of sub-clause (2).
Deputy Chairman:

Mr Chairman, I think we have made this point in many, many places throughout
this Bill, and in fact I think in certain other bills. When the law requires certain effects to be
achieved, you take things out of the hands of the doer of an action, because many things can
intervene. So criminal law, because of the requirement to be certain, must mean that the
person can be in control of those facts.  If you require him to give a notice in such manner,
that is all right, that is good. If you require him to give notice within a certain time, which
you specify, that is also good.  You can say that. How you specify such a way that the
person can comply at the time when he is trying to comply with the rules is much easier.
What I am asking for are two things: one is that the requirement should be clear, so that at
the time when he has to comply with it, he is able to do so. Secondly, if it is a matter of
compliance with the manner and timing, then the consequence of the offence must reflect it,
because generally the breach of the manner of complying with something is not a huge

criminal matter.
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Mr Mark DICKENS, Member of the Commission and Executive Director:

There are a number of things we can explore. One idea we were thinking about at

one time was that if you complied with the forms in good faith you had a defence, because
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you have done what you can reasonably do. I think looking at gain is probably a bad idea,
with respect. 1 do not make a gain when I litter the streets, but society suffers. If these
notices are not lodged and the information provided to the market is not accurate, other people
may suffer without you making a corresponding gain. It is like a lot of these regulatory
offences — littering, smoking in shopping malls, whatever. We want you to do what we have
asked you to do, and we have to penalize the not doing of that. I totally accept that it has to
be something that a reasonable man can reasonably attempt to do, and that should be enough.
He should not be penalized just because he gets it wrong or because something goes wrong
somewhere in the postal system. That should not be his problem. What we will do is to go
back and look at some of these concepts to make it clearer that if you reasonably attempt to

comply, you cannot be penalized. I think that is what we are all trying to achieve.

Deputy Chairman:

Mr Chairman, I basically accept the approach, but that is why this part has to be
very simple, straightforward and non-controversial, because unless you notify, unless you
disclose, it is going to be very complicated to investigate. That is why you have to have
some sanctions for people to disclose.  The question really is the sanction. I have in fact
less difficulty with sub-clause (d), because if you look at clause 312 which is on page 58, you
see that what is required there is that if you authorize your agent to do certain things, then

“...he shall secure...the agent notifies him”.

So when proving such a thing, you really cannot prove a negative. You are not
required to prove the negative, that he did not do anything to secure his agent to do it. So
then generally if you have failed to do it, then basically they are in phase 1. Then it becomes
a matter of reasonable excuse for you to say why you have failed to do so. I accept that.
As far as subclause (d) is concerned, my only concern is the penalty. So long as it is a matter
of just subsection (i) and (i1), if it is a small offence, a summary conviction, fine level 3 and
imprisonment for 6 months, again I think the Administration will tell us the parity of the

penalty. I think that roughly may be the sort of level, but here the problem is when you go
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further into having to be saddled with the costs of investigation. Mr Chairman, as far as up
to page 91 is concerned I am content for the Administration to look again to see the balance,
because if you make it easier for people to comply, then it makes it also easier for you to

enforce this point.

-3
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Hon Audrey EU Yuet-mee, SC, JP:

Thank you, Chairman. I was just looking at page 91, subclause (2), the offence
that somebody fails to comply with clause 315(2), and that a notification was not received at
the same time or immediately after one another, and the point the Vice Chairman was making
in relation to page 76, where clause 315(2) is set out. I understand that really the concern is
the sending of the notification and also that it should be sent one after the other. Is it
sufficient if we just change, therefore, subclause (2) to read something like: “A notification
required by this section shall be given in the manner as provided under section 363 to the
listed corporation and the relevant exchange company, one immediately after the other”, or
something like that, so there is no reference to receipt. Then for the same point at page 91
again the offence is simply to the extent that it consists of a failure to comply with the section
in that notification was not sent in the manner, immediately one after the other. Then there is
an offence. There is no reference, in other words, to receipt. Would that answer the point

the Vice Chairman has made?

Deputy Chairman:

It would be much, much better.  This is an offence for not complying with the

regulation.
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Deputy Chairman:

Mr Chairman, I was also looking at sub-clause (4) and this is the part which says
that if a person is convicted of an offence under this section, “...the Financial Secretary may,
by order, direct that the shares in relation to which the offence was committed, that are
registered on the Hong Kong register, or if the shares...”. So subclauses (a) and (b) set out

(13

the sort of shares: .. shall until further notice be subject to the restriction under Division

127, that is on page 188. I think we will go into those.
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Then you can see that here sub-clause (5) and sub-clause (6) also refer to those
restrictions. Those are very Draconian. Can the Administration explain subclauses (a) and

(b), if so, why is it necessary?

Z/E -

& -

HEEBEREIEREFEXL -

ERZEEEBRARENLE - BATHER A L HHEE FILE KT
JE1T - FSEBMEFH < - EMRAE EH PNk (0 830 1T E2 - B
RERANLREMHINE - EH5REBREHE » H k&g Rk
ZHEJk - SFCRIEM - FFHER L - RMAERA R RE T mryEE~LE 2

Mr Mark DICKENS, Member of the Commission and Executive Director:

It has never done following conviction in the court. I accept your point, but that
does not mean it is a good power. It just means that it has not yet been abused. The reason
it is there is for the very serious case where a strategic stake in a company has been
warehoused, and as a result someone has got either a financial or more often a tactical benefit.
The idea of the freezing order, which is effectively what happens under Division 12, is to
deprive them of some of the tactical advantages they have got by their wrongful concealment.
That is why these orders are very rarely made. From memory one has been made, but it was
not following conviction in the Magistrate’s Court, in the World Trade Centre Group case a
few years ago. The shares were frozen, then ultimately under what is going to become
Division 12 they were sold and neutralized, so to speak, and the control stake was broken up,
neutralized, and then the bad guys got the proceeds of sale. This sort of power was used in

those situations. The checks and balances on the Financial Secretary’s power is that there is
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an automatic right of appeal by any person aggrieved, to the court, who can unwind these

orders.

Deputy Chairman:

But Mr Chairman, I just suggest this for the Administration’s consideration. If
you look at knowing that Division 12 powers of restriction can be quite Draconian, if you just
look at clause 319 it gives people the impression that a very small offence might lead to the
kind of restriction of subclauses (4) and (5), and if you look at subclauses (4) and (5) there is
no particular requirement of due process for the Financial Secretary. It just says that where
a person is convicted of an offence — and this is the sole condition — the Financial Secretary

“may by order direct ...”. It seems to me to be a very direct sort of thing.

If a person is convicted then as far as the law is concerned it can follow directly that
the Financial Secretary will do that.  You may have very good reasons for providing the
order to be issued so directly, but I would rather you transplant this power to a later section so
that the conviction becomes a condition of the Financial Secretary making that order of
restriction; that is as one of the requirements of his making this order of conviction, rather
than that order being one of the consequences of being convicted, and almost like a
sentencing court, it is a direct consequence. There is no further process, so that what
Mr DICKENS has been describing is not in the clause. I know you cannot put everything
into one clause. I know that you provide the check and balance of unravelling that order by

application to the court.

Mr Mark DICKENS, Member of the Commission and Executive Director:

You would prefer it be picked up and put into the framework of Division 12, so that

this is one of the triggers, so to speak?

Deputy Chairman:
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Something like that.

Mr Mark DICKENS, Member of the Commission and Executive Director:

We can do that.

Deputy Chairman:

Just consider it. I think upon consideration you might come to a view that this is

not as good as the present, but if so, I would like to listen to the results.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes. I think it can probably be done.

Deputy Chairman:

Thank you.
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Deputy Chairman:

Mr Chairman, just look at it from a matter of principle. We are here talking about
the obligation of a listed corporation in keeping a certain degree of transparency. My
question is: in providing by law the areas in which a listed corporation is obliged to answer
inquiries, what is the criterion you adopt? Are these the things you consider a listed
corporation should be duty-bound to provide all the time?  Or is it something extra? If
you can look at it as something that is part of the obligation of a listed corporation, then at the

time of incorporation you should consider that this is part of your operation expenses, so that
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anything which is extraordinary, which is over and above what normally can be expected,
should be absorbed in the costs of the corporation itself. So the question is really where it is
reasonable to require for you to lay down by law, as a requirement that at least the corporation
should get involved. How do you differentiate what the corporation has to answer and what

the corporation does not have an obligation to answer?
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Deputy Chairman:

Mr Chairman, that really has the criminal provision under clause 322(1): “A listed
corporation may be required to exercise its power under section 320”7, and then if you turn
over the page you see sub-clause (4) and (5), particularly (5) where it says: “If default is made
in complying with subsection (4) the listed company concerned, and every officer of it who is

in default, commits an offence”. So this is your offence section, and it seems to me that sub-
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clause (4) is again a strict liability.

ZHE -

This is only the level of fine - FHK EE E » /RHI A ......

HIEEBA -

T BB BT A " BYofficers o

il

Deputy Chairman:

I have a question, Mr Chairman. This really depends on clause 320 which is on
page 93. You see, that is what my mind was so locked on. The listed corporation may
carry out an investigation, so in all these powers and obligations to carry out investigation, if
the corporation is requisitioned to do so and it does not do so, the corporation commits an
offence. That I understand, but it also says “...every officer of it who is in default commits
an offence”. I am not sure how that works. Who are these “every officers”? If there is
more than one, how do I make sure that I do not have to pay for the default of some other

person.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

If I refer you to the general definition section in clause 299, sub-clause (5)...

Deputy Chairman:

Can you give me the page 7

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:
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Sorry, page 15. Sub-clause (5): there is there a definition of what we mean by

“every officer of it” who is in default in relation to any particular fine or penalty.

Deputy Chairman:

Right. 1do not know if I have understood this section correctly, but is it right that

you first give the listed corporation the power to investigate?

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:
That is right.

Deputy Chairman:

Then you put an obligation on him, whenever there is a requisition to inquire, that
he will inquire. The penalty, the criminal sanction, arises when there is a proper requisition
for inquiry, and the listed corporation refuses to carry out the inquiry.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

That is right.

Deputy Chairman:

So that is a question of who is the person who refuses to do so. Your “every
officer in default”: this is where you define who may be charged within the listed corporation,
of having breached sub-clause (5). Is it quite clear that everyone who may be charged would

know that he is liable to be charged? From page 15, I am not sure that in a specific case a

particular officer would know. You have to either authorize the refusal to carry out the
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requisition, or that you know there is such a requisition, and you permit it not to.

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

The language built into this is neither an authorization nor commission.

Deputy Chairman:

Yes. So the first thing that would get me into trouble is the threshold that I would

know about such a requisition.

Deputy Chairman:

Right, and then I have to know that it was refused, and I have to know that this

refusal is not rightful.

Mr Mark DICKENS, Member of the Commission and Executive Director:

And it has to be within the scope of your authority. You have to either authorize

or permit it, so junior officers are not caught.

Deputy Chairman:

Okay. Thank you.

Z/E -

ST 5 32316 —— Listed corporation to report to members - %%
i EWEME? A #Epage 1010E ?
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Deputy Chairman:

Right. Now, Mr Chairman, if you look at clause 323, I have put a marker here and
we will look at the criminal sanction when we come to clause 102, but here under sub-clause
(2) again there is a requirement to prepare the report within 10 business days. There is, I
think for example, in sub-clause (4) a requirement of time within 10 business days, and sub-
clause (6) requiring it within 3 business days. So by the time you arrive at page 102 sub-
clause (9), you commit an offence by not complying with those time limitations also. We are
seeing roughly the same situation. My question again is: would it be proportionate? Is the
penalty proportionate for mere default of time? because that is strict. If it so happens that
you did not do it within 10 days, but you did it on the 11" day, there is again no reasonable

excuse, [ think. You would at once have committed an offence.

Mr Mark DICKENS, Member of the Commission and Executive Director:

All T can say is that the company in this situation is in an extraordinary situation.
It has been requisitioned by members holding 10 per cent of the capital. It has been thrown
into an extraordinary situation. It is not a day-to-day requirement. This is something
unusual, very unusual, which has happened in the life of the company. Basically what that
10 per cent of the company’s members are saying is: “We think there is something going on
that the directors aren’t doing enough about, and that is why they’re being requisitioned”, and

the idea from then on is to keep the company moving.

It is true that it is a strict liability offence in the sense that it is complete, subject to
showing knowledge, willfulness and an authorization or commission. It is complete on the
11" day, but we feel that is necessary because you have a conflict between two parties here.
Ten per cent of the shareholders want to know something, the directors now know it. “Can
they please write it down quickly, in 10 days, and please tell us about it 3 days later so that we

can read the report”.
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If it is the 11™ day, first there is prosecutorial discretion and there is something for
the magistrate to take into account. If it is the 25" day or the 26" day, or maybe even the 11"
day, the object of the requisition may in practice have been defeated. Suppose, for example,
they are trying to find out who the true controllers of the company are, before a general
meeting or before an extraordinary general meeting to approve, for example, a connected
transaction. In those circumstances, if the company is not prompt in discharging its duties
under the requisition, the requisitionists will not know the balance of forces at the general
meeting, or will not know that it is unascertainable, because one of the things the report can
say is: “We did everything and didn’t find anything out”. They will not know the situation.
So it is not a day-to-day obligation. It is an obligation that arises when there is a serious

dispute between a company and shareholders owning 10 per cent.

Deputy Chairman:

You think that this is an acute situation.

Mr Mark DICKENS, Member of the Commission and Executive Director:

It puts them on notice that things are getting serious.

Deputy Chairman:

So you are already put on notice. It is not as if something would slip by.

Mr Mark DICKENS, Member of the Commission and Executive Director:

No.

Deputy Chairman:
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And in the circumstances you think that this should not be difficult to comply with,
because it is a matter of the report having been prepared when you notify people that it has

been?
Mr Mark DICKENS, Member of the Commission and Executive Director:

Look at the balance of forces here. The requisitionists have 10 per cent of the
capital and maybe not much else. The company has the staff, the secretarial support, the
access to the lawyers, the access to the company’s treasury, and if we do not throw the duties
pretty firmly on the company, nothing will get done that suits the requisitionists. That is the

thought behind this reasonably strict provision — but I think it is justifiably strict, given that

the company has been put on notice.

Z/E -

&t A2 — E AT -

Deputy Chairman:

It is a matter of proportion, and I think what the Administration is saying is that it is

proportionate. I tend to accept that as far as this clause is concerned.

ZHE -

OK - 3R AE &7 & 55 324{5F% - page 103 -

Deputy Chairman:

Mr Chairman, how about here, in subclause (4), “end of business day”? s it also

quite easy to comply with, and proportionate? Why do you think so?
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Mr Mark DICKENS, Member of the Commission and Executive Director:

I believe so. The report should be made available. You have already got it, so
now all you have to do is make it available at your registered office, which is no more than

telling people it is there and letting people look at it.

Z/E -

H
SE M o 8 B &S 1F iU {F listed corporation’s registered office » & &2 T 43
BB - BB B P BB E R > B Gk effectived B8 & B /7 BB 2 1F
M EFHE - FEL THEEATAGERS ZFFHEHZENVEDN - ©
#o EBEE > WATTEAEME LAUE - EHRXHERERRSFERE
HEMST > RUEFNAEZEEZRE > SMEHLFEATH > B R
TERZLBEZESTRE  DERERERENASFHEE - AR > W
RiEEWEF SN EMEEEMNE -

HAEET s sE 3251k - IR EREE -
HAEEHE -

T IEFRMIA RS - REBEGRY  FILERIETEFEALAESR
f£ - Subclause (4)E]HH » {F£{a] A #lfails to comply with a notification under
section 320 - L IE - 553201 BL /& Fe M Ml A P &7 &m Y 6 5 -

ZHE -

RIZZHTHY R SCATET RO ST AT » R p R Bl E M FEREE - B
MERFESHEBBRBRITEMNEEREEMLE NS - AT HAEREE?
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&6 L ETHH » “on summary conviction to a fine at level 3 and to imprisonment

for 6 months” -

HEE#A -

F105H -

-3
A% SCIRET I - — R N R E IR 0 AT B 6k B R R B 4R 2
f'i” °

HMEEEREIERERELL -

HEEH R ERORET A M B EAREE - BAE KRR A ¥ 2=
REEBENR - UFE EMBERESEE - AAEMEAJERAMAR - £
NFIAIARIZ 3200 ETTIRE - WWFEEAM A LAY B S AR g4
CHERBMMESGDUGET » RO EM AN A RAE T - B &) k58 B
& oo FrlL - BRIl AR EE S HEH - EEMAL&EH EfmAA
ETHE - ER - EWMEEW A RES > RMFTELZENREE —EZE
W SCEGET TR MRy R 2 S B Ay 2 Kt - 596 H 8 320(4) R FF B AT
W ARRER - BB E M A IR B A D - BAZGEA -

HIEE#ZR -
FE > H % 6 SCER F “such reasonable time Y HE - DLRI A E 1

NFEERERAEIRNEBEER B - RO EEREIRNEBEER - R
B (K - B L1 B #& fail to complyH B M E -

4y

HEEBEREIEREFEXL -
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MARARRRILAGH  ZHEXRER TN EEST - Mark - 3
frutis SEMEEARER

p=it
antf

ZHE -

fEan By /] ERAG R AEIR N 1e (I 3F W E R - B R AR F
AL FREMRE R ARENEFREEEN  HEUHFRHR X » FH
EEIEREAMBERRE R ?

HIEEBA -

THE - BlRERARZEEFEICHIIMBR S Z R CREIFE...... given
within such reasonable time” o FE325(MEETH » BE G R(O)X B HHE
AN S 2B E )R O)KBIFE ... BN B (S)FK - A EERZE M

HEEBEREIEREFEX L -

% R SCRT R - A0 B 225K G2 i B IR el e g A - (E AN RUSE - &
EHBRHENANLREN —ERE - BRER  BEFLERRAER
238 IR SO i f i - iR A Al 38 B & 48 HH PR AR - BE TR Mark [A] &% {17
fir B R RS D

Mr Mark DICKENS, Member of the Commission and Executive Director:

Let us take it in steps. If the time specified in the notification that the broker gets
is not a reasonable time, the notification itself is void. This clause has been interpreted in
England, and that is the effect of subclause (4) of section 320 on page 96. If the time is

unreasonable, the notice does not have to be complied with. It is void. You do not have to
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prove the defence. The notice is just void. Therefore no offence is constituted in the first

place.

That is the first bit of that. The second bit is if you then fail or you make a false or
misleading statement. You can get out by proving that the requirement was frivolous or
vexatious. That is a different thing from saying the time is unreasonable. It is saying the
requirement was frivolous or vexatious. In fact it all happens at a stage before that, because
before you can be prosecuted we have to work out that the notice was valid, which means that
the corporation addressed it to a person who the corporation knows or has reasonable cause to
believe, we have to work out that the time period was reasonable, we have to work out that
there is a failure, and then you can draw to our attention or the court’s attention any reason
why you think the requirement was frivolous or vexatious. So there are a number of steps
before you get to a successful prosecution, and if the time is not reasonable, the notice is, in

layman’s term, no good. It does not achieve anything.

HEE#A -

T ZRFHRE - B AT BEBEHR SIS 2K E BB ek
WAL - A RS ERGEMEIIE 2 B A T8 — i #k 2 2R &
AT » BEREMNFELER - BHME - EHAFEGEEHESR  RE (5
7 B RO ) 553201 » AT HFERMEER - &L A HE AR
LK JE Ay BH i W0 B A B O Y R M AT RE (€ 72 A 2 B 08 Lnotifications Yy
A A - H 5 T 22 % 05 Wnotifications» [N & — 410 $& [l 4~ iy 8 8 JoF £ &2
IREDAR 8 HE R B B e 50 > B RARAC 1T 35 R DL 3FE &R - I U8 I 5% AS
MATHEIRNEEERER  GRIEG A DR SEERREE - HlF AKHR -

Bk S E B B 2K 72 S reasonablellg ?

Z/E -

RS B R B — W B8 - RATE BT I B 2 R AE EOR At
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ANt Ert iy - DARWERNARENOHEE - EHEFRA KRR

Mr Mark DICKENS, Member of the Commission and Executive Director:

Okay. There are two levels of reason that you can give. One is implicit in the
notice, which is: “I want to find out who the beneficial owners are”. That is what the
notice does. The other is the motive for the reason, if I can put it that way. “Why do you
want to find out who the beneficial owners are?” Frankly, that is not something that this law
here, or in Australia, the UK or Singapore, has ever concerned itself with. It assumes that
the members of a company and the company itself have a right to know who the beneficial
owners are. That is part of being a listed company. People have a right to hide themselves
behind nominees if they want to, but they are liable to be unmasked if the members or the
company decides they should be unmasked. That is a value judgment that goes back as long

as these provisions.

Deputy Chairman:

Mr Chairman, here I would like to give some support to Mr WU, because here it is
possible — it is a real possibility — that there may be frivolous or vexatious requirements. [
am very relieved to hear that if it is unreasonable the notice does not even bite, so then you
can safely ignore it. Likewise, if it is frivolous or vexatious then you should also initially be
able to ignore it. Here the balance is that with a strict liability arising from sub-clause (4),
when you have failed to comply with the notification, you would have to marshal the
evidence under subclause (5) to prove that this is frivolous and vexatious. You may not just
ignore it. I think if you put this part somehow loaded in front, bring it forward to subclause
(4), to the effect that - I do not suggest you to do that - you show that unless it is frivolous or
vexatious, then failure to comply will constitute an offence. In that case it will be for the

prosecution.

Mr Mark DICKENS, Member of the Commission and Executive Director:
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It might be better to give reasonable excuse for these provisions, but we will

examine them.

Deputy Chairman:

See how you can do that.

Mr Mark DICKENS, Member of the Commission and Executive Director:

We will examine them. It might be better to look at it from the broker’s viewpoint

rather than the companies. The company is deemed to have pretty much an absolute right,

but we can allow for the broker’s circumstances.

Deputy Chairman:

Because the persons who are required to give information may be quite a wide

range, so please consider that.

E-&
I B -
B HA

EFE RAEEIERGTRERE BRUBNEERESE K&
RAEEREHEREHETH®

b=
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OK-Z B G FMFBUTin T & & - WAL R & 553261 Inspection of
s 106 E

reports ° [ i 55 FUERAME?

WEST B 6 —— Keeping of register o B iR FE 327 ——
Register of interests in shares and short positions » Z{ E W B & ? R E
107H » £ B R ERME? IBEE108E I ?

BEITNER109H » KB W AEME? MIFEF110EUE ? BEE -

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Mr Chairman. [ just wish the Administration could clarify whether

“keep a register” includes the power to amend the register.
Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

There is provision for the usual information from the Registrar. I was just looking

for the relevant clause. It looks like clause 329 on page 112.
Chairman:
“Removal of entries from register”?

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

Correct.
-
¥t > 5329k —— Removal of entries from register °
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Mr KAU Kin-wah, Assistant Legal Adviser:

Yes. I think that is for particular specified circumstances, and does not constitute

a general power to amend in case of any error, if [ understood it correctly.

Mr Mark DICKENS, Member of the Commission and Executive Director:

There is no general power to amend. This register, because it is a register of

beneficial ownership, means that basically you put in the entries and you cannot remove

them — that is what clause 330 says — unless you can fall within clause 329. So what is
the register roll is what you have found out, and it has to be kept in that form. Most
companies keep it, incidentally, just by indexing the notices they get. They just keep the
notices. It is administrative convenience.

Chairman:

So what you have to do is to remove, and then you add again, then you can amend

it?

Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes.

Chairman:

There is no general power to amend.

Mr Mark DICKENS, Member of the Commission and Executive Director:
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There is no general power to amend, because what you are registering is
information other people gave you about their interests. It is not information that the

company possesses of its own knowledge.

Mr KAU Kin-wah, Assistant Legal Adviser:

What about in the course of registration? What if clerical errors are being made?

Mr Mark DICKENS, Member of the Commission and Executive Director:

It depends what you mean by “clerical error”. If you mis-transcribe the original
data that you were given in the notice, then you have not registered that notice yet. So you
can correct that error, but what you cannot do is amend the register as to meaning. Does that
make any sense? That is common sense. If I report a million shares and you write down

“100,000”, you have not yet registered my million. So you get to do that.

ZHE -

OK - IRfEETam 553296 —— Removal of entries from register - i
page 113 » ZH R EHRE? BEHEII4HIE 2

HAFEST R 115H 5F3311{& Inspection of register - {Z{/ HBZH

fij 8 2 A ESE 116 I 72
WEST w797 —— Disclosure of interests and short positions of
directors and chief executives- B R F 3326 Z VBB HHE ? ¥ page 117

e ? e s -

Mr KAU Kin-wah, Assistant Legal Adviser:
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Sorry. I think it is just a drafting point in clause 332(1)(d), the second line: “The

associated corporation” is not followed by “of the listed corporation”.

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

b

I think the point is correct. Since we put in the words “of the listed corporation’

in the other paragraphs, we should add it after “associated corporations” in subclause (d).

Deputy Chairman:

13

Mr Chairman, if we are being fine, “...the grant to him by another corporation,

being associated corporation...”: does the associated corporation refer to him?

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

We are going to say “of the listed corporation”.

Deputy Chairman:

Okay. It is just that “granted to him, being an associated corporation...” - okay.

Z/E -

BE X page 117, any questions?#} i page 1181 ?

HAE RS mpage 119 JAIH R A ME ? Al page 12008 7 B fRpage

121 Z (P HWR A ME? A Epage 12208 ? Bd fApage 123 where Audrey is very

interested in » £/ HR A WE?

HAE R Gmpage 124 - £ {1 H R A & 2 ¥ page 12508 ? B fkpage
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126 » S B R EME? AL FEpage 12708 ?

HAE RS Fmpage 128 » F {1 R A WM& ? il page 12908 ? B X page
130 - Z i HERAEHME ? HEpage 13108 ?

BA R page 132> XA H R A A 2 JBFEpage 13308 ? B [Rpage 134 >
FAERAME ? A page 13508 ? I AL dpage 136 - F AR A ME ?
S 1% page 1370 7

B A page 138 » Z (L FH ¥ A M 2 5 #F page 13918 ? B ik page 140 -
S B REME? A Epage 14108 ?

IR fE 5 i Division 9 —— Requirements for giving notification by
director and chief executive - §f Apage 141> {{(H R G HE ? FF #Fpage 142
e ? BA R page 143 » ZHIRAEHMBE ? BARES 7 BUST G &5 & 28 A4
RHEMWER ? MARAHCEON MK E BB Bkt » BRI 2GR BT ERE

reasonable excusellg ?

HMEEEREIERERELL -

HME—HELHERE -

ZHE -

OK - BNE145H » H A RAME? BEE 146 H e 2 B R 5 147
H > BSMAERAEME? BEEI48HIE ?

B GF 1498 - S ARAEHE 2 EHISOENE 2 BRE 151
H  ZUARAEHEE?FEHIS2EE ? BHRFEIS3EH » SAFRAEME?
AL 1SAH UE 2
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HAE R Fmpage 155 ZUARAEME? BEFIS6HIE ? BN 157
H  ZUARAEHEE?FEHIS8HE ? BNRFEISIH » FAUFRAEME?
AL 160 H WE 2

Deputy Chairman:

Mr Chairman, clause 342 is the criminal provision. As you have said earlier, these
people are no heavier duty. But even so, may we ask the Administration to take the same

comments into considerations and see if any adjustment needs to be made.

Z/E -

Yes, I would appreciate if the Government can have a second thought.
B R 5 3420 » F (2 & i E Ripage 1614E W& 2 B AERS Gm 55 162H 55 10
78 —— Keeping of register of directors’ and chief executives’ interests and
short positions » i fAclause 343 » Z (BB G M E ? I Fpage 16308 ? 4R
FH164H - [ A RAEME 2 BEF16SHIE ?

B G 166H » A ARAME 2 AEH16THNE 7 Bl 5 168
H  ZUARAEHEE?FEFIOER ? BHNRFEITOE » FAHFRAEME?
AIERITIHIE ?

Deputy Chairman:
Mr Chairman, clause 347 gives the Financial Secretary the power to appoint
inspectors to investigate. Sub-clause (1) says: “If it appears to the Financial Secretary that

there are reasonable grounds to do so...”  Reasonable grounds for what purpose? Or is it

general? It seems quite wide.
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Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

It goes on, if you jump all the subclauses, “for the purpose of determining the true

persons who are or have been financially interested in the success or failure...”. In other

words, who are the real controllers or who can influence its policies.

Deputy Chairman:

I am sorry. Which part?

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

Clause 347(1), if you skip (a), (b), (c¢) and (d), talks about “for the purpose...”

Deputy Chairman:

(3

[ am sorry. Yes. Thank you very much. ... for the purpose of determining the

true persons...”  So the reasonable grounds ...

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

Relate to that.

Deputy Chairman:

Right. Can you consider — I know this may not be new — bringing it closer? It

says: “If he has reasonable grounds to do so, he may appoint certain people to investigate

for a certain purpose”. So the purpose relates to the investigation, but not reasonable

grounds.
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Mr Mark DICKENS, Member of the Commission and Executive Director:

The reasonable grounds that he normally has — leave aside the requisition

situation — are reasonable suspicion, really. ~ Normally what he will have is something that

gives him reasonable suspicion.

Deputy Chairman:

Of what?

Mr Mark DICKENS, Member of the Commission and Executive Director:

That there may not be full disclosure; that in effect the true persons are not known.

Maybe we could do something along those lines.

Z/E -

BREB17T1H » S A RAEME? BEkE -

Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, CHAIRMAN. May I come back to the previous Division which is

relating to the registers?

Chairman:

Which page?

Mr KAU Kin-wah, Assistant Legal Adviser:
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I am not referring to a particular page. 1 just wish to ascertain from the
Administration whether they would prescribe the forms of the register due to the fact that the

matter has been raised during discussion.

Mr Mark DICKENS, Member of the Commission and Executive Director:

There is a great deal about what the register has to do in these provisions, as to what
has to be in it, that it has to be indexed, that it has to be chronologically kept, and later on in
the provisions I believe you get to the proposition that it is allowed to be kept electronically,
provided it is rendered into a legible form. Further than that, we would rather not go, to tell
the truth, so that the companies have the maximum flexibility within those propositions, to

keep it any way they like, providing it is legible, it is alphabetical and it is chronological.

Chairman:

No further questions?

Mr KAU Kin-wah, Assistant Legal Adviser:

Actually it is up to the members, because I think our concern is the register, because

it could be voluminous, and the entries of a particular person may not be on the same page. [

do not know whether that is difficult.

Mr Mark DICKENS, Member of the Commission and Executive Director:

There will be an index. They have to keep an index where you can look up, for

example, LI KA SHING, and find all the entries that relate to it. That is in the existing

provisions.

Z/E -
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i i page 172 » {1 A A& ?

Deputy Chairman:

Mr Chairman, I have a question about sub-clause (3). Here the Financial
Secretary may start this investigation upon application, and so you have an applicant, and an
application is made to the Financial Secretary by members of the listed company, and so on.
If we go forward to page 183 we see that these people may be required to pay some of the
expenses of the investigation. [ think this is a point which has been raised at an earlier stage.
There was quite a lot of debate on that. Mr Chairman, in fact going back to page 172, you
can see that if you go to the applications, and the Financial Secretary then appointing people,
and then the Financial Secretary may require an applicant to give security “in such amount as
he may specify for payment of costs of the investigation”. So this is a first inkling that the

applicant may be required to pay the costs of the investigation.

Then of course by the time you go to clause 354 on page 182, particularly on page
183 sub-clause (1)(e), then you see that he may be required to pay. The question we raised
at an earlier point is whether this person has any control of the investigation or the expenses,
and is there any upper limit? ~ Because you make an application, I remember that Audrey is
very unfortunately not here at this point, but I think the point she raised was that after all, if
there is anything which is improper here, the Financial Secretary ought to have, as someone

who enforces this whole regulatory system, some interest in enforcing anyway.

The applicant who brings a matter to his attention may be saddled with a bill which
is quite large, for an investigation over which he had no control. If you instruct lawyers to
prosecute your own interests, then your lawyer eventually tells you “Look, this is going to
cost you a lot of money. If you want to continue to do so, you’re going to have to pay up.
You have to put money on account”. Here there is no such process, so where is the balance?

How is he protected? Is there an upper limit, or is it entirely a matter of discretion? I think
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that was the debate, but I do not think it has been reflected in these provisions.

e 4

BT & A 1 H i R 2
HEERGEEREREX L

M EN-FREREELE -
e 4

oo MR BEEEEER T -
Deputy Chairman:

Should we leave you to do it then?
HEERGEEREREX L

HMAEESTHNWEREFKRAZ  2H%K - A7 —FEE - £
Ezd - k2N - M EETHE  WEFERNE ERE5E
FAEREERENRERNREAEZE  FTOLRE R METHE -

S—JiE o EERMALERETHER  EREEHEDIER - Ik
JEERERE ~ LB NRAER - ROARERERAKEESHL
MEAFRREFESEETHE Nt ERFEMFELHVEH - BAATEH
HIERRZ B EHE N - BB T - A7 E e 2 Fr LE M ET E &
Ml - HREEMSNENHEREANRUEED - FTLLE B AIRFE K
EEL HENMEREREEABLEE  IPNEELIKR - HREH
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R RBRMAVER - HRERERRAEFE AL AT 2EEHET
B EMBES  EXEEBRFPFHLARNBERAELE -

GIE R -

B AN e A P At e - 8 AU A0 ] U (51 B B 52 -

HEEBEREIEREFEXL -

HRFTEH AR EZEME A28 ROAERSEREELE A
WY SR 0 P B A e B U Pt B AT e - BUF AEE 5 | Y E R
BEERBEAERD - ZEAK  JF —FEEEZE - 3% %26 &R ME E 2
A B B R - BE R R (AT B A A B RZ AL R R ST B SR 2 18 B o 2 B R
B WMERFERERNEX - FFERATERHFAEBZERES - #H
BUF A — % &5 R -

L EY:

HARHERNREOEET - RBEMTHRORE - ARA LT
BRI EAEFAREHAR - ERVERAAREZEGEZERER > HABY
BAEFA KSR MERE - MERFAIAIRESEA FHGE LMERER » LREF
FREE R AN BT T E R B A& R E E B N R GE
TiHE  LDEBERTSNEBAEEM - HP UM EFFREERAS R
BHB RSB o I MRNERRERAZETHE  BAF A ME T E
Bt AEERIEEZSAEME? BRESHBAL TR : EfmAaFA
B — R WA EFRERT - WA/ NRRER - MMM EREDRE - 7T ¥
EHARETHE - BRAVNERAENRAGREDERM  ERAEREIET
FE e 7 EWERLESE - NREZLSHBURN —E70 - BEAE B LA
S 2 5 E IR AR R GE R TR S K 3R RS N EE B A R R Y B X
EEEFOEN  E2REEHZRHOVER -
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HAE - 8 RAZE/NRRSEER DR - M T EEER
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ANHHETHRHERZEFER ? WREEE S EWTE - & R EESREF D
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HEEBEREIEREFEX L -

MG HIEVE -
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B FRE T - REE R ST A BB LI AN R R EE WY E -
EIEE :

EEEEN  AEHFEAREFEN —ZMERAKNEM -
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HE  BERMAVEETESE AR - KR H > BAEVUMFNE
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PR S -

HEEBEREIEREFEXL -
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Deputy Chairman:

Mr Chairman, again this is a question which has to be looked at together with page
182, where you come to offences and you come to penalties. Here if you look forward to
clause 354(1) it allows expenses of, and incidental to, an investigation by an inspector — “shall
be defrayed in the first instance out of general revenue, but the following persons shall to the
following extent be liable to repay such expenses to the government”. In other words, you
draw the expenses out of general revenue, but you may recover it from various people. The
first category is a person who is convicted by a court on a prosecution instituted as a result of
the investigation. In other words, if you are convicted of an offence, you are talking about
offences under sections 332 to 340, some of which can be quite minor. A person who is
convicted would of course have a sentence imposed upon him by the court for the conviction,

but on top of it he has to pay.

Again, we are using investigation expenses as part of penalty, and it seems that this
is extra-criminal. In other words, in the criminal courts you receive your sentence, but the
Financial Secretary can make you pay a sum which may be quite disproportionate. Is there
any kind of indication of the extent, any upper limit or any proportionality? Again, there
may be an imbalance here. This is the question I raise about clause 348, because the

Financial Secretary can have such powers.

Chairman:

Yes.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

I think the person who is convicted by a court of a prosecution instituted as a result

of investigation, he is only liable for the expenses to such extent as may be ordered by the
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court.

Deputy Chairman:

Yes.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

So it is not the intention of this clause to impose on him, in addition to the sentence
given by the court, a burden to shoulder the expenses. It is only if the court orders him to be

liable to a certain extent.

Deputy Chairman:

Yes. Thank you. However, I understand the situation to be this: the first step is
that you are convicted of the offence. The court will then pass a sentence on you, arising
from the offence, because you have a clause in the relevant section about maximum level 3, or
imprisonment for 6 months and so on. The reimbursement, the payment, of the costs of the

investigation is additional.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

It says “if the court so orders”.

Deputy Chairman:

That may be so. You have the sentence which is in accordance with your penalty

provision. On top of it, there is an order of payment of costs of investigation, by the court.

That exceeds, takes it outside, the penalty clause. How does one look at this?  The court

has no capacity to evaluate the investigation, the costs of the investigation, of the Financial

-95- Friday, 12 October 2001



O 0 9 AN n Bk WD -

W N N N N N N N N N N e e e e e e e e
S O o0 N N B B WD = ©O VW 0NN N PR W NN —= O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHER) K
(2000 FRITEBINKRAEE ) XS F

Secretary. He just takes it as read. If the Financial Secretary says “It has cost us a million
dollars to investigate this”, it is not for the court to inquire into how and why you have spent a

million dollars, and so on and so forth.

This person, however, again when he is convicted — I think I am making a similar
point to that of the restrictions, as Mr DICKENS would remember — in addition to the penalty
clause you have in fact something a great deal more burdensome, which is part of the
investigation costs. If it had taken a million dollars to investigate the offence you have

committed, and the Financial Secretary asks for 10 per cent of it, this makes it quite serious.

I am not sure first of all if it in fact becomes part of the sentencing.  If you do it
summarily, whether the magistrate can make this sort of order I think is not in the
Magistrates’ Ordinance. At the moment, a defendant is faced with two consequences if he is
convicted of an offence. He is faced with the penalty provided by statute or common law, he
is faced with costs. This is the thing. Can you investigate first as to the basis in law, and
secondly as a matter of justice, whether it is right, that he has to pay some part of the

investigation, whether justice requires that there be some sort of upper limit.

The Financial Secretary may direct a listed corporation to pay to such an extent, but
where this sort of thing is concerned, probably you want to put in some sort of safeguard so
that people can have some prior notice of what it is likely to be, so they have some sort of say.
If they think the Financial Secretary is asking for too much money, do they have any kind of

system for making representations?

F/E -
WES B 1T5H » KGR EME? ABFEFEITOCHENE ? RAIEF
350f5¢ —— Production of records and evidence to inspectors » [ jR 35 & C >

Hong Kong Society of Accountants$g H{ T — 2 comment °
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BAER mE1TTH » SAUFRAMEE? HESE1T8HIE 2

WM E S 8w 2 179 H & 351 fff  —— Delegation of powers by
inspectors * B fRE MRS » S A RAHE

(£ &Y & A B obstruction of inspectorsfy i 32 » & 7 H 1% A M & 7
J& 55 180 H g ?

Deputy Chairman:
Mr Chairman, I think I am not sure — I have not looked at this carefully again, but

“obstruction” ranges about that you have other offences of obstruction and you are looking at

that. Perhaps you put that also into the computers to see. Thank you.

ZHE -

RS I81H » FAiARAME ? HEHI82HNE 7 Margarett £
ot HY R L e

B R 183 & (1 I 2 S 1S4 7

Deputy Chairman:

Mr Chairman, please hold on.

Z/E -

& 6 B - power to impose restrictions on shares, etc. in connection

with investigation o [ [l A %5 2 f 38 f& S »

I
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I EY:

No:» FFTIE ) B 2 354(5)f6 - % & SCETHR » “.. ... liability to repay the
Government imposed by subsection (1) (a) shall, subject to the satisfaction of
the right of the Government to repayment, be a liability also to indemnify all
persons against liability under subsection (1)(b), (c), (d) and (e). Can you
explain to me in sort of plain language since I could not understand, what does

it mean?
Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Yes, Deputy Chairman. The intention of sub-clause (5) is to make it clear that any
person who is convicted of an offence under subsection (1)(a), obviously he has got the
obligation to repay Government first, subject to the satisfaction of the right of the
Government to repayment.

Deputy Chairman:
I see. Okay. So, is it right that under clause 354, the Financial Secretary can

recover part of the cost of the investigation more sort of people including applicant’s listed

corporation and so and so forth on the subclause (1).

ZHE -

WIEET 5w 25 185 H » clause 355 -

Deputy Chairman:

Yes, Mr Chairman. I raised my point earlier about restrictions under Division 12.
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Chairman:

Mark DICKENS has promised to incorporate.
Deputy Chairman:

Yes, right. [ am grateful about that. But he had made a different point, a
procedural point. Later on we will see that there are basically two roots to unravel this
restriction order either through the Court that you go back to the Financial Secretary.  But
here it seems that the order can only be made by the Financial Secretary or is directly made by
the Financial Secretary who does not have to go through any court process, is that correct?
Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes.  The investigation is getting nowhere that he can make those orders.

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

It seems that, frankly it is an investigative tour as well as the collective one.
Deputy Chairman:

Right, so here, if that be the case, then we go to subclause (2) on the top of page
185, it seems that the Financial Secretary just makes the order directly, before he makes the
order or after he makes it, does anyone has the right to be heard? Because if you look at the
restriction order, making certain transactions void, it may well be the interest of quite a few

people would be affected. I do not know whether it will be legible.

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:
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So I would imagine that it would be of natural justice as it has to be done because it

is affecting someone’s property.

Deputy Chairman:

Although generally you take it for granted, I mean there is a general principle that

any executive particular discretionary part must be exercised fairly and reasonably subject to

natural justice and all that.

Z/E -

OK - 3 7E &7 & 55 356f5F -

Deputy Chairman:

Mr Chairman, I made the same point about reasonable grounds, whether the

reasonable grounds could be made explicit here.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes. We could.

ZHE -

BAER am o6 186 H » S ARAME? A ERI8THIE ? A M -

Mr KAU Kin-wah, Assistant Legal Adviser:

The next page.

- 100 - Friday, 12 October 2001



—_—

O 0 9 O W bk~ WD

W NN N N N N N N N N e e e e e e e e
S O o0 9 N B B WD = O VvV 0O NS NPk W DN~ O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHER) K
(2000 FRITEBINKRAEE ) XS F

Z/E:

The next page? OK.

BAMREI8TH » £ ERAEMHE?
Deputy Chairman:

Mr Chairman, I am slightly concerned about the subclause (4) where a person who
fails to give information required of him under, commit an offence, because it is disjunctive.
Failure to give information required in itself constitute an offence. Can Administration
explain why it is necessary to make it like this? Because it may fail to give information for

variety reasons. What sorts of information are we talking about here?

HMEEEREIERERELL -

HMEgEEMAESHERE " STIR -

L EY:

mERINNAERE -

ZHE -

AR G 2R 188H » J LA RAME 7 A EEMN -

B EZREBRBEEELL -

L L o BISTEHRANE G ROIE436k - HIT R HAERREER
R R IR AL - [ 3STHRILIR B RZEIRL o B /Al & & & 2 M A AR B
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B | 3E B e

Mr Anthony WOOD, Senior Counsel, Securities and Futures Commission:

It is absent in the Bill here somewhat confusingly because as a general provision in

Part XVI, which I am just trying to find, about legal professional privilege, which says that

legal professional privilege prevails under all circumstances in the Bill.

T
WAERS am B 358k » R A RAME ? i Epage 1891 7
Deputy Chairman:

Mr Chairman, on clause 359, this again is a criminal provision. Under subclause
(1)(a)(i), you see that is a requirement of knowledge. But under subclause (ii), there is not.
What is the reason for this discrepancy? And also, in fact if you look at subclause (1)(b), if
this person, this is the situation when you have a restriction order, preventing you from doing
a number of things about these shares, and the person who having an interest in any shares or
equity derivative was entitled to any right to be issued with other shares or under other equity
derivatives in right of them. Enters into any agreement which is void, so the very entry itself

is an offence, even though he may not know about it.
Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Clause 359(1)(a)(i) “any shares or equity derivatives which, to his knowledge...”
everything that follows after “which” describes the shares or equity derivatives, so we have

been lazy in (ii) by not repeating those descriptive words yet again, but simply say “any right

to be issued with any such shares...”
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ZE:

BAREI91H » £ ERAEHE?

WIE S 3 58 360f6 —— Relaxation and removal of restrictions o
Deputy Chairman:

OK. Here, you talk about relaxation and removal by two routes. So far as the
application to court is concerned, I think, generally speaking, you have provided the
procedures quite clearly. But what about the procedures when the application is made to the

Financial Secretary? What process does one follow?

e
{72 &5 ¥ page 1931y clause 360(6)4 Hi [ & 2
/EY

& » & 6 X B F-the application made to the court » Tam concerned about
two things: one is that going back to page 191. You will see that you have used the passive
voice here that “application...may be made”. You did not say who is entitled to make an
application, so this is the point you need to clarify because later on, you said “if the applicant
makes the application to the Court...then the Financial Secretary has the right to be heard.”
I think that is reasonable because the Court has to know why the order was made in the first
place. But this goes under the general principles that a person who is affected should be
heard before the Court makes and order and relaxation or removal, so unless I know who the
applicant is and who are the interested parties, I do not know who else should be heard, now
when the question is not before the Court, but before the Financial Secretary, then surely the

same principle would apply.
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Mr Mark DICKENS, Member of the Commission and Executive Director:

The principle to natural justice would require that the Financial Secretary give a

right to be heard to anyone who would be affected by the removal of restrictions.

Deputy Chairman:

Yes. That's right.

Mr Mark DICKENS, Member of the Commission and Executive Director:

I think that it is a common ground that natural justice would have to be given.

Deputy Chairman:

In the circumstances of each application?

Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes.

ZHE -

HUAHERHNER - HRERY > BRIFNBCRENEERRER X

restrictionsfy A LHEft FEREE » 5 2 AWM - E /0 5 BHRINE E#1

ek BEX > RWEL D - BRI WM B A R RAELER I T A L

remove restrictions ; 5 " #0F] E LA AV ERE - HMUAE R A LAEEERE )

Ko AGe PF T AT AR BE fR OB ER o (RANE R Pl = S5 1T ET € — B2 5 B appeal
procedurefy {5t 3 » i& /2 I B AT B MHOEUE 2
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HEEBEREIEREFEXL -

FE T 1 R Bt — o T L P L AT O R A B A R
RR R EEE - BLAN - B R 5 BE AT AR 98 — 45 SR 9 S AL 4R S U 1 - S R
h— & FIFS{E H 1) -

THE

& 20 BL F B2 remove restrictions » HH M A\ gE % [H 1L E FiE K - ¥
N 2
&I E E -

A~ » fEimpose restrictionsikf » R H B A TR =2 F 72 2 > fr A
ENEARNYH - R a2 B E EERFEKRMGHE - Ra#H
A R A\ L fi Jnrestriction orderfF & F A HJinterests » {F & f& & Eremove

restriction orderff - & i H1Z% A FYinterestsH (i o

-4

OK -
EIEE :

it 2w &2 HE
-3

RRIEFEREONERN BB ZEBRNETEREU G BZEFE AL
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A B iappeal procedure ©
Mr Mark DICKENS, Member of the Commission and Executive Director:

If it is a sort of appeal for the person affected by the order, but it is why they did
amend, I can make the order against the broker’s shares and he is the only person who we do
not know about will also be affected by that order.

Deputy Chairman:

That is what you want him to do, I think.

Mr Mark DICKENS, Member of the Commission and Executive Director:

Yes, that what I want him to do.

Ms Betty CHOI, Acting Senior Assistant Law Draftsman:

Can I just point out something for clarification? In clause 360(2), we actually
spelled out the people who are entitled to apply for the order, if the restrictions in the first
place was made by the Court, then the application may be made by any person aggrieved by
the corporation concerned. If the order was made by the FS, the application for the removal
of the restrictions may be made by any person who aggrieved, so, we did set out.

Chairman:

Okay, thank you.

AR R 19SH 3611k - [ AiARAME 2 A EER 196 H e 2 B iR
197H » HUBEREHE?
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INAFEET B 198 H 56 1347 2 —— Miscellaneous © B iR EE 36216 ——
Liability of members for offences by corporations » % i/ 5% H [ & ?

IREST#m 5 36316k —— Method of giving notification and delivering

report » X L H XA HE ? AEREI199HTE ? R F200H » £ FKRHA M
7
P55 I

BAE RS a5 201 H - 55201 H AY {5 Sk /2 2k B R B W0 A [ 205 B & &
I A RS - BN BE201H - FAFRAMRE 2 A EFE202H0E ?

ST #5365k —— Regulations by Chief Executive in Council o
BA R E R SC » JALHE R A M ? B ¥ 5 365A —— Rules by Commissionlg ?
Deputy Chairman:

Mr Chairman, I am anticipating page 204 that sub-process of consultation for
making rules. I think we have made a comment at an earlier stage about how the
consultation should be done. Could we make the same comment here so that the

Administration may be asked to consider the same thing?

Chairman:

I think the Administration would do so.

Mr Mark DICKENS, Member of the Commission and Executive Director:

It is meant to be the same person.

Z/E -
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We achieve quite a lot this morning. 215 & {7 I ft = fh [ & £ H /Y
i SARMNEERIE B IE  c EREMS IR XAE ML FRENEE » Fo A
HEHEANSm  HEZESHEBREIA R EL TR XER - ZEEGEH
WIHER  HELEHARTNER - MMFEEIOH 248 A BT T REHE -
— ff & & 25 XTIV » XV R X VIS B9 R SCA 55 B BUR 2 75 B8 B il 2 FR it ai
HETNEWH - FEIUE - IE10H 24 H W58 15 R 51 &m #Y 25 8 &5 43 59 5 3
Ao BRI0H260H ) F a8 - T B G A& 57 5w 55 XVIIES Kk Schedule 9 -

EQ RSN

m3343
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