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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, there is not very much to add to what the deputy secretary has already
said. It seemslike we are going around in acircle but in brief there isafairly high degree of
mapping across for the licensing types but, as you know, under the new arrangements there
will be one licence with endorsements and there are nine types of endorsement. So what the
Schedule 9 does in respect of licence categories is to identify an existing category and show
how that should map across into the nine licence types, and where there is amore or less close
correlation it says that someone who has the existing licence type can continue to carry on

business of that sort for another 2 years.

There are a couple of places where it does not quite map across and, in particular, in
the area of collective investments, there is a wider definition of collective investments or
investment arrangements under the new legidation so some people who are not presently
required to be licensed would be required to have a licence under the new legidation. Soin
that situation the transitional provisions divide the world into two categories, those who have
a licence now and those who do not have a licence now but would need one under the new

legislation.

The first category similarly has 2 years to take out one of the new licence types.
The second category has 6 months and the reasoning for that is that if we think it is worth
licensing those people we should get on and do it.  We should give them a reasonable time —

6 months we think is long enough — but we should not allow them the full 2-year period.

Thereisavery similar arrangement in respect of one limited class of people who at
the moment do not need a commodities trading licence, a commodities dealing licence,
because they only deal with people overseas or in other jurisdictions. Under the new

legislation they would need a licence and the difference redly is the difference between an
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understanding and appreciation of the need for reciprocal co-operation as compared to when
the Commodities Trading Ordinance was passed. So those people who deal only with
overseas clients would need a licence under the new regime and, again, the transitional
provisions divide the world into two, people who aready have a licence — typicaly, a
securities dealer — will have 2 years to get the second type of endorsement on their licence in
respect of commodities trading. Those who do not at the present have any type of licence
would again have 6 months to get alicence. They would need a licence with a commodities
dealer endorsement and, again, the judgment is that if we think they need a licence, then 6
months is long enough for them to get that licence. So that is, in genera terms, how the

licensing arrangements operate.

So far as conduct which is under way in respect of disciplinary action is concerned,
the arrangement is essentialy that things can continue under the new regime as if they were
being carried out under the old regime, particularly in respect of penalties so people do not
become liable to new types of penalty by reason of the commencement of this legislation
which isthe usual provision, of course, in respect of statutes. They do not have retrospective
effect in substantive areas. Procedurally some things are done under the new legidlation.
But in the substantive areas of the penalties, it is not retrospective and that applies not only to
matters commenced under the old legislation but also conduct that took place at the time in
which the old legidlation was in effect so, again, just carrying across the usua arrangement in

respect of not making legidlation retrospective on substantive matters.

As the deputy secretary has said, there are other types of authorization of approval
in the collective investments area, particularly the approval of products for public offering and
the approval of advertising in respect of those products. That is deemed to carry through and
to have effect as though it were given under the new legislation and the same is true in respect
of what will become approvalsin Part I11 but at the moment are approvals under the various
pieces of legislation covering the exchange and the clearing houses. So again those
approvals which have been given for the operation of a clearing house, the operation of a

stock market, and the approva of senior executives in those organizations carries through
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under the new legislation as though it was given under the new legidlation. These are redly

al | want to touch on, chairman.

Chairman:

Mr KAU?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, | do not think we have any doubt that we could take disciplinary action
under the new legislation in respect of conduct which occurs after the legislation comes into
effect and in respect of those licences which are deemed to have been carried through to the
new regime. So we are quite confident that the Part IX and X arrangements would be

sufficiently broad for usto take that action and we do not think there is a gap in that respect.

Though 2-year transitional period is along time, there are several reasons for that.

-6- Friday, 26 October 2001



© 00 N oo 0o A W DN P

W RN RN NDNDNNDNRNNNDNERERRR B B B B B
S © ® N o O R WN P O © W N 00 b W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(000 F|ITEXEWBNERGER ) ZEEE

They have to do with the fact that there are some types of licence holder now who will not be
entitled to hold alicence in the future; in particular sole proprietors and partnerships but also a
number of those who currently enjoy exempt status who in future will not be entitled to do so.
That is everyone, in effect, who is not a bank or an authorized institution and currently has
exempt status. So there is a need for some transition for those companies, those operations,
those sole proprietorships and partnerships to transfer not only their licence type, but also
their mode of doing business. So far as having regard to things done under the old
legislation is concerned, | think in some areas that will continue for severa years, even
beyond the 2 years, particularly in the area of collective investments where products have
been authorized under the Securities Ordinance or advertising has been approved under the
Protection of Investors Ordinance. That product or advertisement may continue, in effect,
for a number of years to come but | do not think we find that a particularly troubling matter.
We think it is relatively straightforward, given that we have such a broad discretion now and
given that the criteria upon which those approvals are given are similar to the criteria that

would be used in future. We do not see that as a troubling matter.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Perhaps | can start at that final point on costs structure. We are about to publish
the consultations and draft fees rolls which will outline what the costs structure will be under
the new regime but, in simple terms, there will be fewer licences, fewer applications that need
to be made so the costs will, in fact, decline. They will fall and at worst they will stay the
same. So what we have carefully tried to do is to avoid a cost increase and, because there

are, in fact, fewer applications, there will be fewer items for which a cost is charged.

| think the position is that the industry does understand broadly what the new
arrangements will involve. | think they like the fact that they will have fewer licences and,
therefore, fewer registrations and less paperwork so they are quite relaxed and comfortable
about that. Our challenge will be to make sure that as many of them as possible make
applications early in the 2-year period so we do not have a flood of applications at the end of

the period. So we have to promote to them the new arrangements on the basis that it will

-8- Friday, 26 October 2001



© 00 N oo 0o A W DN P

W RN N NDNDNDINDNRNDNDNTIERIERIERR R P B B B
S © ® N o 00 R W NP O © o N o o0 W N B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(000 F|ITEXEWBNERGER ) ZEEE

involve simplified administration, a reduction in fees, fewer filings, fewer returns and get as
many of them as possible to file an application for an early transfer in the 2-year transition

period.

There will also be an advantage when it comes to new representatives because one
of the great difficulties at the moment is that it takes a while to get a licence because of the
vetting process, because we have to go to outside parties and ask for information about
applicants. So what the new licensing arrangements do is to provide for a class of
provisional licence where you are allowed to carry on business subject to supervisory
arrangements and before the vetting process is fully complete.  In most cases that will save a
couple of months of waiting time, so people, | think, will be enthusiastic about that and will
want to move into the new licensing regime earlier. The challenge will be to get them to do
that, to get them to understand the benefits in terms of ssimplified administration and cost
savings. The feesrules, | would imagine, would be available for consultation in November
2002.

Chairman:

In November 20027

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes.

Chairman:

Any questions from members?

Deputy Chairman:
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Mr Chairman, actually, consequential and transitional provisions are the most
difficult but sometimes they are also the most problematic because people do not redlize it,
especially when you are looking at quite along transition. Itisnot asif you have a couple of
dates which is fairly near and you advertise it al the time and people keep it in mind but this
seems to be — you are doing it in a number of different ways. The first kind is that thereisa
cut-off date, for example, about licensing. The second is a kind of transition by principle;
namely, no retrospectivity. That is aso well understood. | think the third one, which is a
kind of continuity provision really more than a transitional provision, is more difficult to
understand. When we go to the actual provision, | would like those to be pointed out to me

so that | can look at them more carefully.

| am just concerned that — | mean, it is not for me to tell the Administration what to
do but | would like to be reassured by the Administration from time to time as to how it is
going. | am not saying that you must have. | am just asking a question as a matter of fact.
Do you have a clear vision of when the transition would be completed from the old regime to
the new regime, | mean with respect to the various areas? How do you see the transition?
When do you see it actually complete or do you think that part of it will not be completed for
some time and do we have some sense of the time process? | am not demanding anything,

just to understand.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

There will be some things, in a sense, that will never complete, those that are
carried through approvals, for instance, for collective investments. They would just continue
until someone ceased to offer that product but, particularly in terms of licensing. My
expectation would be that however hard we try, there will be some who hold out to the end of
the 2-year period. They have to make their applications within the 2-year period, otherwise,

they lose their licences but, having made the application, their licences continue until the
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applications are finally disposed of.

Let us assume that someone makes an application 1 day short of the 2 years.
There will be aperiod of vetting. If we were, in theory, to refuse the application there would
then be an appea period. | would guess that that would take maybe 6 months so that it
would be about 2 years and 6 months before the licensing was fully transferred. That is the
main part of it. | think the othersin terms of conduct issues, once you are 2 years from the
commencement of the legidation, it is pretty unlikely you would be taking disciplinary action

in respect of conduct that goes back 2 years.

Even for collective investments, people tend to renew and refresh their product
types on afairly regular basis and so, again, although as | have said, in theory they could get
an approva under the old arrangements before this legislation commences and continue to use
that and promote that product for several years, in practice it is not likely. It would be a
couple of years, | think, again before they would have migrated to new product types, new

incentives, and new fee structures and so on and would have sought new approval.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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Not quite, actually. What they do is, not to renew their licence. They pay an
annual licence fee. What we can do and, in fact, we are building a system now that will
allow us to combine the process, as it were. What they do when they pay their annual
licence fee is that they provide us with updates of information. So they have to tell us any
material matter has changed in respect of their licences. That would be one way of doing it
and encouraging people to do it at the same time and say, “Has anything changed? Are all
the material matters the same?’ and actualy ask them what licence type endorsements they
are seeking and try to minimize their paperwork and minimize the number of dealings they

have with the commission.

The best example of that is, if someone is a registered securities dealer now, they
are also entitled to give investment advice on securities. In the future they would get two
endorsements, a dealer’s endorsement and an adviser’s endorsement. As part of the annual
fee process, we can say, “Has anything changed about your circumstances?’ and “What
endorsement would you like under the new licensing regime?’ and they would presumably
say — | cannot remember what the types are but those two types and we could deal with it on a
relatively straightforward basis. We would not need to revet, for example. We would not
need to go through a checking with the police or anything like that because we have done that
aready. Soitwould be arelatively painless process.

That is what we need to do. From our perspective, we need to get this out of the
way as soon as possible because not only does it reduce the administrative burden on the
register but also on usaswell. There are many fewer applications that we have to deal with

and process so we need to get them transitions through as quickly as possible.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

It is not quite either of the two possibilities you describe. What we have is that
people pay their annual fee when it becomes due and that is not on afixed date. It is not on
the same date for everyone. It depends on when their licence was first granted but within a
firm, of course they have a number of representatives who also have a licence. What we
have done is to create a common anniversary date for the firm so that the firm and al its staff
have a common anniversary date so that if the first anniversary date for an individual comes
up 9 months after they first became registered, they get the benefit of that. They do not have

to pay an annual fee until 21 months afterwards, the next anniversary date.

In fact, we plan to do the same under these arrangements so if they make an
application ahead of their common anniversary date, they will get the benefit of it. They will
not have to pay a pro rata annual fee. In fact, it will go through to the following year. We
would actually take some loss on that, obvioudly, but it isamarginal cost. It isactually, from
our perspective, better to have them apply early so that the arrangement and the proposa is,

and thiswill bein the fees rules that they would get the benefit of an early application.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

If you have alicence now of a particular type, that type of licence will more or less
map across to a type under the new regime and immediately upon the legislation coming into
effect you will be deemed to have migrated to that new licence type. In fact, it may be a
couple of types. For example, if you are a securities dealer, as | have said, you would be
entitled to deal and advise. You would be deemed to have a licence with two endorsements,
adealer’ s and adviser’s endorsements under the new regime but that deeming only applies for
2 years. Within that 2-year period, in effect what you do is, you apply for confirmation of
that deeming arrangement. That would be one way of looking at it so everyone has 2 years
to apply under the new regime for confirmation of his new type of licence. Everyone is
under the new regime. Some people are deemed to be under it. Some people have

formalized that by making an application and having the deeming arrangement confirmed.

There will be a third category, of course, of people who enter the industry for the
first time after the legislation comes into effect. They, of course, go straight into the new
regime and, again, just so you are absolutely clear about it, if you had a dealer’s licence now
and you were deemed to have a dedler’s and adviser’s endorsement under the new regime,

you might not actually want that. You might say, “I don’t want the adviser’s endorsement”
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or “I don’'t want the dealer’ s endorsement”, so you may apply to us and say, “In fact, in future,
| only want to be an investment adviser”, so you would get a licence with that type of
endorsement and not the dealer’ s endorsement.  So you would actually apply for a narrowing
of your licence. There are awhole lot of permutations and possibilities. It isacombination

of deeming and application.

Hon Albert HO Chun-yan:

In other words, there is no question of dealing with any application under the old

regime during the transitional period.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright. In fact, the effect of the provisionsis that if an application has been
made before the commencement of the legidation, it would have to be deat with and
considered under the new legidation. That is not really a problem in terms of the substance
of the application because the criteria for approva are very similar in terms of being fit and
proper. There are actually some differences in deemed licence conditions and so on but,

certainly, applications made before would continue and be considered under the new regime.

Hon Albert HO Chun-yan:

What about disciplinary offences? Would there be any question of prosecuting

offences under the old regime during the transition period?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

In fact, the penalty for disciplinary cases for conduct, which took place before the
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commencement of the legislation or in matters where a disciplinary inquiry has commenced,
in fact, | do not need to add that. The conduct that occurred before the new legislation came
into effect and the available range of penaltiesis the range under the old legidlation.

Deputy Chairman:

Isit expressly provided, the principle of retrospective additional penalty?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The particular issues there have to do with a fine because that is the key new

penalty but there are some other issues to do with reprimands for certain categories of people.

Deputy Chairman:

Mr Chairman, is there any example where you get a lighter penalty under the new

regime?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Do you mean where a penalty would not be available under the new regime that

was under the old?

Deputy Chairman:

Under the old regime, because there are only two kinds of penalties, under the new
regime there are three kinds, the third kind being the lighter penalty, which was not available

under the old regime. Do you have any example of this kind, the same conduct?
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

No, | do not think so. Under the old regime, it should be reprimands, public or
private, and you have suspensions or revocations. Under the new regime you have public
and private reprimands, suspension or revocation and fines but in the area of suspension and
revocation, you can have partial suspension and partial revocation under the new regime.  So
instead of suspending or revoking the whole of a business, you could suspend or revoke only
part of abusiness. It is much more targeted to the misconduct or concerns in that sense it is

alighter penalty under the new regime.
Deputy Chairman:

| am a bit woolly on this but something tells me that, as a general principle, you
may be able to take advantage of new provisions of thiskind. Do you mind looking that up

and see whether you have a demonstration?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| think you are probably right but I think | am right in saying that we do not take
advantage of it at the moment. From our perspective, we think that partial suspension and
revocation is a good idea so the more generally it is available the better and obvioudly | think
the industry would agree with that as well.

Hon Albert HO Chun-yan:

It applies the lighter but not a heavier sentence?
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Deputy Chairman:

Because it is not symmetrical. The principle is not symmetrical. You cannot
punish — add penalty. If the maximum sentence under the old regime at the time the conduct
took place was, say, 10 years imprisonment and under the new regime it is 15 years, then the
15 years cannot be applied but if, under the new regime, you have a lighter penalty, then there
is some principle that the lighter penalty may apply to the earlier conduct.
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Deputy Chairman:

Mr. Chairman, | am remember this section now. Thank you.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Clause 2 and clause 5 are the main ones, | think.

Chairman:
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Clause 2 and clause 5?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

They are people or committees appointed under the old legidlation that continues
through.

Deputy Chairman:

Mr CHAIRMAN, perhaps MR PROCTOR would not mind just taking us through

thisin large sections, and reminding us what it is all about.

Chairman:

Yes, please.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| will do my best. Part Il is in effect with respect to the governance of the
Commission. S0 it deals with things the Commission has done under the old legidlation,
peopl e appointed to the Commission as Chairman, Deputy Chairman, Executive Director, and
so on, committees of the commission, people on the Advisory Committee, and people
employed or engaged by the Commission. They continue in employment and their

appointment continues to be of effect under the new legislation.

Part I11 then picks up the provisions relating to the Exchange Clearing Houses and

Investor Compensation Companies. In clause 5, you have the exchange companies
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themselves and the Chief Executives of the two exchange companies who have been
appointed before the commencement of legidation. In effect, the rules of those exchange

companies continue as though they were approved under this ordinance.

Clause 7 is a very similar clause in respect of things done by the Commission.
There are also provisions in this part, which is Part 3 that relates to directions that the
Commission may have given before the commencement of the legidation. So | guess in
summary it is the approval of a clearing house or exchange company, the appointment of

particular officers, the approval of rules and any directions given by the Commission.

Clause 13 is an example of that, where the Commission may have given approval
for a recognized exchange controller, and rules made by it. That continues, in effect, after
the new legislation comes into effect. Clause 13(e) is dightly different, though, because that
Is a committee of the exchange holding company, the Risk Management Committee, which
consists of people appointed under the current legislation, the Exchanges and Clearing Houses
(Mergers) Ordinance. External people, in fact, the chairman of the SFC are a member, and
so isthe Chief Executive of the Monetary Authority.

Deputy Chairman:

Mr Chairman, just pausing there with clause 13(e), it reads that the Risk
Management Committee established under section 9, that is the old Risk Management
Committee, in fact will continue as if it has been established under section 65 of the new
ordinance. If you compare a Risk Management Committee appointed under the old regime
and a Risk Management Committee appointed under the new regime, what are the

differences?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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| do not think there are any differences.

Deputy Chairman:

All right.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Clause 14 refers to restriction notices. Section 50 of the repealed Securities and
Futures Ordinance is a power for the SFC to issue restriction notices in respect of exchanges.
Section 51 is a power to suspend an exchange board or its committees, and again the
arrangement is that those directions or restrictions or suspensions continue as if they had been

made under the equivalent provisions of this legislation.

In that respect there are some differences, | think, in terms of the procedures that
are laid out in the two ordinances. There may be some differences as to rights to be heard,
rights of audience, but there are not differences that are picked up in the transitiona

provisions.

The next part, Part 4, relates to offers of investments, and essentially thisis carrying
through approvals given either under section 15 of the Securities Ordinance (SO) or under the
Protection of Investors Ordinance (PIO) for unit trusts, mutual funds or advertisements in
respect of unit trusts and mutual funds. For the most part, as | have said, the approvals
continue, in effect, as though they had been given under Part IV of this ordinance, and in
particular section 103, which brings together the powers under the PIO and SO. Thereis one
difference, and we see that in clause 18. The structure of the managed funds industry in
Hong Kong is such that there a lot of approved fund managers who are domiciled oversess,
and they have representativesin Hong Kong.  So there is a requirement under this ordinance,

sections 103 and 104 of these ordinance, for representatives to be nominated for the purpose
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of service and dealings with the fund managers whose approval is granted under Part I V.

That is not a requirement in either the PIO or SO. So here is one of those
categories of 6 monthsto do something, because thisis a completely new type of requirement.
We are saying we think it is a good idea that the sooner we get to that stage the better, we
think that 6 months is a reasonable time for people to get their house in order and make the

requisite application. You seethat in clauses 18 and 19.

Clause 20 is very similar in fact to clause 16, but it picks up the SO approvals.
Part V is the licensing section, and what you see in clause 22, sub-clauses (a) to (f) is that
mapping process. So it says that if you have a securities dealer’s licence, thisisin (a), then
you are deemed to have type 1, type 4, type 6 and type 9 endorsements in the new regime.
That does not mean you will have those endorsements in perpetuity. It means you are
deemed to have them for 2 years, but you have to make your application within that 2-year
period. You will see a similar mapping for investment advisers, margin financiers,

commodities dealers and so on, down through (f).

Clause 23 is a similar mapping exercise but it relates to directors of corporations,
and clause 24 is the same mapping exercise for the employees of current licence holders.
When you get to clauses 25 to 31, there you have clauses that deal with situations which do

not quite map across into the new regime.

Clauses 25 and 26 deal with exempt persons, and as you know, only banks or
authorized institutions can be exempted in the future. So the mapping reflects that. The
difference between 25(a) and 25(b) is that (a) deals with authorized institutions, and (b) deals

with non-authorized institutions who are presently exempt.

There is aso a requirement for two responsible officers, in the new legidation.
That does not apply in the old legidation, but that is one where we have alowed for the 2-

year transitional period.
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Deputy Chairman:

Mr Chairman, pausing there, what does that actually mean?  You do not have
these persons at the moment. Do you mean that within these 2 years you do not have to have

such a person, or what?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isright. In fact, the practical redlity is that they will, because the Monetary
Authority will insist on certain senior executives being in place. That is why, in effect, this
provision reflects the pragmatic situation that it isnot arisk issue.  This could have been one
where you said “This is new, so we should give you only 6 months’, but pragmatically we
know that they are already required by the Monetary Authority to have senior executives

nominated to carry out these responsibilities.

Clause 26 deals with the staff of authorized institutions. Clauses 27 to 29 deal
with partnerships. The mapping of the partnership arrangements is a little more complicated.
Clause 27 is the straightforward mapping if you have a partnership with a certain type of
licence. In future you are deemed to have alicence for certain endorsements.  But when it
comes to Clauses 28 and 29 there is, of course, a difference because the new legislation only
accommodates corporations. So partners of a partnership are, in effect, to be treated as
directors in the 2-year grace period. That is dlightly awkward, but in fact there is only one
partnership registered in Hong Kong.  So these clauses deal with one particular partnership
in which there are two partners and six employees. Although it is a dlightly awkward

mapping across, | do not think it is going to make a big difference.

Sole proprietors are a more problematic category, though, because they will not be

permitted in future, so again in clauses 30 and 31 you see the mapping process for sole

-24- Friday, 26 October 2001



© 00 N oo 0o A W DN P

W NN RNDNNNDRNNRNRNDNIERERPR R R B B R R
S © ®© N o 00 A W NP O © 00N o o0~ W N P O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(000 F|ITEXEWBNERGER ) ZEEE

proprietors. Sole proprietors will have 2 years to do two things.  If they want to continue to

carry on in business they will need to incorporate and make an application.

Clauses 32 and 33, under the heading Licensed Banks, deals with an anomaly. At
the moment “investment adviser” is defined to exclude banks. We cannot see any logical
reason for that. So under the new legidlation the definition of “investment adviser” does not
have a carve-out for banks. What we have said in the transitional arrangement is that banks
that are exempt can have 2-year grace period, but then they have to apply for a type of

endorsement that would allow them to carry on investment advisory business.

Clauses 34 to 37 deal with the new category of automated trading services, and the
mapping here is dightly more complex because an automated trading service is a new
category, but it does at the moment map most closely to securities dealing. So that is the
way the mapping works, but you see that because there are three types of securities dealers at
the moment — corporations, partnerships and individuals — it has to be mapped against all

three.

Now, clauses 38 to 41 deals with one aspect of collective investments which is
wider under the new legisdlation. There are certain kinds of collective investments which
would require authorization under the new legidation, but not the case under the old
legidlation. So there is the possibility that there are people who are presently offering that

type of collective investment to the public, who are not licensed.

Clause 38 deals with a situation where the product that is being offered is regul ated
under the new legislation, but not under the old legidlation. It is being offered by someone
who islicensed. In that situation, because we have a licensing and regulatory hold over the
person, they have 2 years to get things sorted out and to get the requisite approvals for the

product.

Clause 41. That is a situation where if the product is regulated under the new
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legislation, but the person is not currently licensed, we think 6 months is long enough for

them to seek an appropriate registration.

Similar provisions related to advertising in respect of collective investments can be
found in clauses 42 to 44. Clauses 45 to 49 is in a different area, but it is the same sort of
situation. At the moment, as | have said before, if you deal only with overseas people and
you deal in commaodities products, you do not need a licence, but you will need a licence
under the new legidation. The industry, | think, accepts that. | think that the current
exception is arather extraordinary one. What we have done is again to divide the world into
two categories, those who have a licence and those who do not currently. Again we have

some regulatory hold over them. They have 2 yearsto get things sorted out.

Clause 50 relates to asset management type 9 regulated activity. Under the
existing licence types, the mapping across to asset management is not very precise.  So you
could be a securities dealer or acommodities dealer under the existing legislation, and want to
manage assets under the new legislation. What clauses 50 and 51 say is that if you currently
have a securities dealer’s licence and you want to manage assets in the future, the deeming
will allow you to manage securities assets, and similarly if you have a commodities dealer’s
licence and you want to manage assets in the future, then the deeming provision will
effectively allow you to manage commodities in the future, but not the wider range of assets.

That isan example, | suppose, of a partial mapping across.

Clause 52 is the provision that says that you have to make your applications within
2 years, and if you do that then the deeming continues in effect until the Commission’s final
decision in respect of that application. | think that is a fair description, even though it is a
very long section.  What it doesis pick al that up for the different licence categories, and for

individuals and for exempt persons.

Clause 53 relates to a situation where a securities margin financier is not given a

licence under the new regime and is closing down their business. Effectively it says that
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securities margin financier can continue to collect interest and principal on debts outstanding,
and that will not be deemed to be a breach of the registration requirements. It would only be
if they offered new financial accommodation that they would need a licence under what

would become type 8.

Clause 54 is a provision that says if your licence is subject to conditions under the
old regime, it is subject to the same conditions under the new regime. Clause 55 has the
same sort of provision in respect of approval of premises. They are deemed to be approved
under the new regime. Clause 56 relates to subordinated |oans approved for the purposes of
financia resources rules. They are deemed to be approved under the new regime. Clause
57 relates to the approval of substantial shareholders under the old regime. They are deemed
to be approved under the new regime.  Clause 58 relates to what are called “inquiries’ under
the old legidation into disciplinary action. They are deemed to be inquiries commenced
under the new legidlation, but as | have said, that does not follow through to the penalties that
can be imposed. That is just the process for arriving at a determination. In fact, members
may recall that it will build in additional safeguards for those who are the subject of those

inquiries, even though it removes the formal notion of an inquiry.

Clause 59 relates to applications, and you may recall that an application pending at
the commencement of the ordinance is treated as an application under the new ordinance.
What this table does is to map the type of application against the deemed type of application
under the new ordinance. If we go to clause 60, that relates to appointments of auditors
under the old legidlation. There are two types of auditors, namely the statutory auditor and

the auditor appointed by the Commission to conduct an inquiry.

Clause 62 is similar to clause 58, but it relates to investigative powers. Section
62(a)(i) is basically the compulsory power that the Commission has under the existing
legislation. Section 29(a) relates to companies’ inspections.  Sections 30, 31, 33 and 36
relate to supervisory and investigative powers. In effect, the exercise of powers under those

old pieces of legidation continue to have force and effect under the new legidation.
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Clause 63 then relates to disciplinary powers, and as we have aready discussed,
there is no increase in the range of sanctions that can be imposed under the new legislation,
but we do need to go back and see whether or not we should allow for partial revocations and
suspensions.  Part X, which comprises clauses 66 and 67, relates to restriction notices and
winding-up applications that have been brought or commenced under the old legislation.
Again, they continue to have effect under the new legidlation, except that under clause 67 the
appeal process is through to the new tribunal rather than to the old Securities and Futures
Appeals Panel.

Basically Clauses 68 and 69 are concerned that appeals would be passed to the new

tribunal, rather than a continuation of the old panel arrangements.

Chairman:

Compensation?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. | actualy might let Vivian deal with thisone. It isnot my strong suit.

Miss Vivian LAU, Principal Assistant Secretary for Financial Services:

We discussed that before.

Deputy Chairman:

Yes. | remember that.

-28- Friday, 26 October 2001



© 00 N o 0o A W DN PP

W RN NRNNNNDNNRNRNDNERRR B B B B B b
S © ® N 0o 0B W NP O © 0 N O 00 W DN B O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(000 F|ITEXEWBNERGER ) ZEEE

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

That isaredief to me.

Deputy Chairman:

Yes. Wecan, | think, go all the way to the end of those things.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes, and then you get a schedule at the end of various consequential amendments in

respect of other legislation which | do not propose taking you through that.

Deputy Chairman:

Part X111 of that.

Chairman:

Market Misconduct Tribunal (MMT).

Deputy Chairman:

Yes. Thereisnothing to do with compensation.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
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That isright. | thought we had already been dealt with as well, in discussion. In
a nutshell, what it says is that the Insider Dealing Tribuna is replaced by the MMT, and
disclosure obligations that arose under the old legislation remain as they were under the old
legislation. It is only when a fresh disclosure obligation arises after the commencement of

this legidation that you are obliged to make disclosure under Part XV.

Deputy Chairman:

Thank you very much indeed. That was extremely helpful.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Chairman, | believe that certainly even on the legal adviser’s interpretation that
would only apply to revocation and not suspension but clause 64 says, “Where exercise of the
power under section 63 results in the revocation or suspension of any registration or licence
and the registration or licence has by virtue of sections 22 to 37 been regarded as a licence
under this ordinance, the licence shall, not withstanding sections 22 to 37, be regarded as
having been revoked or suspended on the same terms’. So | think that covers it as well.
The legidation is clearly intended to allow for certain sanctions to be available. 1 think

clause 64 confirms that.
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Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| do not know whether | fully understood that question. Everyone, whether they
are people who are registered for the first time after the commencement of the legidlation or
people who are transitioned across under the clauses we have just been discussing will be on

the new register.

Chairman:

That was the only one register stating whether they had the licence under the new
legislation.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

They al have. That is the point. That was what | was saying in addressing to
Mr KAU’s question. They all have the new licence. It isjust that some of them have it
for 2 years and some of them have it because of an application made after the commencement

of the legidation.
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Mr KAU Kin-wah, Assistant Legal Adviser:

Before they have been granted a new licence, they were only being regarded as

having the new licence. Would they aso be registered?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Yes. Not only are they regarded as having it but they have it. They have it by

virtue of the deeming provisions.

Mr KAU Kin-wah, Assistants Legal Adviser:

And in respect of the dealers, investment advisers, commodities advisers, why are
those advisers deemed to have included a licence to carry out a matter which is asset

management?

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Thisis an area where | think we have discussed in the context of Part V where the
new licence types do not map across. Under the existing arrangements, a dealer or
investment adviser gets a very general agreement to give investment advice. That is the
broad form of the licence. They can advise on corporate finance matters. They can advise
on persona finance portfolios, on collective investments and so on. Under the new
arrangements, we think that because those different types of advisory services require
different skills, they should also have different endorsements. So a corporate finance adviser,
an asset manager and a pure dealer should have different skill sets and that should be reflected
in different endorsements but at the moment it is not. It is just one lumpy investment

adviser’ s licence to which we sometimes attach conditions. For example, if someone saysto
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us that their business plan is to do corporate finance work, they get an investment adviser’s
licence but quite often they get a condition on their licence that says they cannot be the sole

adviser in a corporate finance transaction. So we deal with it by conditions.

In future, we will deal with it by licence endorsement types but for the transition
period, until we have assessed people, until we have found out exactly what kind of business
model they want to pursue, we will inherit people who got investment advisers' licences 10
years ago and who in theory are permitted to do the whole range of advisory business.  That

iswhy, they are transitioned across into those different types of licence endorsements.

Mr KAU Kin-wah, Assistant Legal Adviser:

My point is, why dealers should be allowed to manage atrust fund.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

Because dedlers, under the current licensing arrangement, are permitted to do
investment advisory business and investment advisory business is for mapping for asset
management. Thereis no asset management category under the existing law. So the dealer
under the existing law gets mapped across as a dealer and as an adviser in the wider range of
category types, including asset management. It is actually one of those areas where, on the
face of it, it looks like it opens up a risk. In fact, most dealers are not doing asset
management. We know that and we know who the asset managers are. There is also a
safety net for asset managers because anyone who wants to offer to the public has to get a
separate approval under the existing SO or PIO and, remember, there is a separate transitional
provision for those approvals so there are not going to be dealers who are suddenly permitted
to offer to the public under the new arrangement. They will have to come to us under Part
IV for approval as well, but it is one of those examples where the mapping does not work

particularly well and under the new regime we want to be more precise and particular about
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our expectations than we can be under the old legislation.

Deputy Chairman:

This old situation will phase out after awhile.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:
The lumpiness, as | described it, relates to the principal licence categories. We

make it less risky by the conditions we impose on licences and, of course, those conditions

transit across as well.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

| am afraid | have to leave for doing a presentation to our process review panel.

Deputy Chairman:

Perhaps, Mr Chairman, before Mr PROCTER goes, | suggest that can we ask the

legal adviser to present hisviewsin asort of list to Mr PROCTER for consideration.

Mr KAU Kin-wah, Assistant Legal Adviser 6:

WEell, we have already asked but we have not received an answer, or a satisfactory
answer. Perhaps members could discuss it among yourselves and come back. | have no

objection to that.
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Mr KAU Kin-wah, Assistant Legal Adviser:

Sections 28, 49, 52, 54, 59 items 1(b), 2(b), 5(b) and 6(b), 68, 69, 70, 72, 73 and 74.
That isit.
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