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Report of the Public Accounts Committee on Report No. 36 of the Director
of Audit on the Results of VValue for Money Audits

(July 2001 - P.A.C. Report No. 36)

MR ERIC LI: Madam President, on behalf of the Public Accounts Committee
(PAC), I have the honour to table our Report No. 36 today.

The Director of Audit's Report No. 36 was submitted to you on 30 March
2001 and tabled in the Legislative Council on 25 April 2001. The Report tabled
today contains the conclusions reached by the PAC on the Director of Audit’s
Report.

In line with our usual practice, we have selected for detailed examination
only those chapters in the Director of Audit's Report No. 36 which, in our view,
referred to more serious irregularities or shortcomings. The Report tabled
today covers our deliberations on four of the six subjects selected. Examination
of the other two subjects, that is, "Follow-up review on control of utility
openings" and "Review of the Hong Kong Sports Development Board" is
continuing. We have held hearings to receive evidence on these two subjects.
Additional information has also been sought. To allow ourselves more time to
consider the additional information and the various issues involved, we have
decided to defer a full report on these two subjects for the time being, and will
endeavour to finalize our report to the Council at the earliest opportunity.

| would like to take this opportunity to record the PAC's view on the need
for us to have free access to documents relevant to the issues which we have to
examine in considering the Director of Audit's reports, so as to enable us to fully
discharge our duty to study the Director of Audit's reports and report to the
Council.
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In examining the chapter on "Provision of slaughtering facilities for
supplying fresh meat", the PAC requested the Secretary for the Environment and
Food and the Director of Food and Environmental Hygiene to provide us with
documents relating to the issues examined in the Audit Report. However, the
PAC initially encountered difficulties in obtaining the discussion paper submitted
in September 1986 to the Lands, Works, Transport, Housing and Environmental
Protection Policy Group of the Chief Secretary's Committee; minutes of the
Urban Council Food Hygiene Select Committee meeting held on 5 June 1986;
minutes of the meeting held on 23 September 1987 between the Urban Services
Department and Ng Fung Hong Limited (Ng Fung Hong); and a letter dated 7
December 1989 from Ng Fung Hong.

In refusing to provide the PAC with the Policy Group paper, the
Administration claimed that it had been its long-standing principle to keep
discussion papers of all Policy Groups of the Chief Secretary's Committee
confidential to ensure free presentation and exchange of views at Policy Group
meetings which were internal government meetings.

Regarding the minutes of the Urban Council Food Hygiene Select
Committee meeting, the Administration said that as the meeting was held behind
closed doors, it had to preserve the confidentiality of the opinions of individual
members of the Committee.

As for the minutes and the letter involving Ng Fung Hong, the
Administration said that it was not able to provide the documents to the PAC
without the company's consent.

The PAC considers that the Administration’s refusal to let the PAC have
sight of the above documents would impede our understanding of the issues
examined in the Audit Report, thereby preventing us from fully discharging our
duty. After exchange of correspondence, the PAC was eventually provided
with extracts of the documents, and minutes of the Urban Council Food Hygiene
Select Committee meeting with the names of the Urban Council Members
obliterated.

The PAC feels strongly that, to perform our function and to enable us to
make an independent and fair judgment, we should have access to all the
documents which have been made available to the Director of Audit for
examination.
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To facilitate our work in studying the Director of Audit's future reports,
we consider that the question of access should be resolved as soon as possible.
Therefore, we are arranging to meet the Secretary for the Treasury, the Director
of Administration and the Director of Audit to discuss the matter.

Turning to the four substantive issues covered in this Report, | would like
to highlight first the provision of slaughtering facilities for supplying fresh meat.

The PAC is gravely dismayed and finds it inexcusable that there was a
significant delay in implementing the privatization programme of the Cheung Sha
Wan Abattoir (CSWA), one of the main causes being the unduly long time taken
by the then Urban Services Department (USD) to negotiate with Ng Fung Hong
on the land premium of the Sheung Shui Slaughterhouse site. The USD had
failed to fully recognize the heavy costs to the taxpayers in continuing to operate
the CSWA, and had missed a number of opportunities to privatize or close down
the CSWA. By allowing the continued operation of the CSWA, the then Urban
Council failed to avoid a cumulative operating loss of $883 million incurred
during the eight-year period from 1992 to 2000.

The PAC is seriously concerned that while the USD was formulating an
Important strategy for its negotiations with Ng Fung Hong, it never took the
opportunity to report to the Executive Council the average annual operating loss
of about $100 million incurred by the continued operation of the CSWA; and the
stance of Ng Fung Hong and the then Planning, Environment and Lands Branch
regarding the concessionary land premium, which would have required the
Executive Council's approval, so that further guidance for negotiating the most
optimal outcome could be sought and the Government's strategy could be made
more flexible.

The PAC recommends that, in order to improve the planning and
implementation of future similar programmes, the Administration should provide
the Executive Council and the other decision-making bodies with all the
important information during the critical stages of the negotiation, so as to enable
them to fully assess the implications of the programmes, make informed
decisions and approve practicable implementation plans.

On the management of public housing construction, the PAC has
considered in detail the question that the efficiency ratios of Home Ownership
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Scheme courts are lower than those of the buildings designed by private-sector
developers. We note that the joint Practice Note will provide further flexibility
for the Housing Authority (HA) to revise the existing standard designs of public
housing, and the Housing Department has, where appropriate, adopted some
design features of private-sector developments, which may improve the
efficiency ratio.

We acknowledge that, in the light of recent developments, the HA would
use more non-standard designs by adopting a site-specific layout approach and
review its standard designs.

We recommend that the Director of Housing, in reviewing the HA's
standard designs, should take into account the HA's core value of providing
quality housing, the impact of innovative facade designs and varied building
heights on the environment of the whole district, the need to provide sufficient
public areas to the residents, and the efficiency ratio to be achieved.

The PAC is gravely concerned and finds it unacceptable that the progress
of extending the Preferential Tender Award System for building services and
piling contracts has been slow. We are also seriously concerned that the
establishment of a premier league of contractors by the HA may discourage
potential bidders and inhibit fair competition among bidders in the tendering
exercises for HA contracts. We, therefore, urge the Director of Housing to
review the premier league scheme to ensure that there is fair and sufficient
competition in the HA's tendering exercises, and to consult the Legislative
Council in the course of the review.

Furthermore, we are seriously dismayed that the Housing Department's
current practice of requiring two final flat-to-flat inspections by separate teams
causes delay in the handover of new flats to occupants. We note that the
Chairman of the HA has agreed to streamline the process.

We are also concerned that the HA has different roles to play in public
housing development which may result in conflict of interests. We urge the
Chief Secretary for Administration to expeditiously finalize and announce the
recommendations of the Committee on the Review of the Institutional
Framework for Public Housing on the initiative to put the HA's building projects
within the purview of the Buildings Ordinance.
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Regarding the provision of staff for Departmental Accounting Units, the
PAC is concerned that the Treasury is currently playing a reactive role in
offering assistance to government bureaux and departments, and the support
services of the Treasury's Financial Management Services Division have not
been well-utilized, although such services are available to all bureaux and
departments.

The PAC notes that, in the light of the current review of the Government
Financial Management and Information Systems and the major change in the
Government's Financial Reporting Policy, the Treasury is likely to have a more
significant role to play in assisting bureaux and departments in assessing their
need for financial management and accounting expertise.

We recommend that the Secretary for the Treasury should take proactive
action to address the financial management needs of bureaux and departments,
especially those which control significant financial resources.

I now turn to the Government's efforts to promote e-business in Hong
Kong. The PAC is seriously concerned that there is a significant variance
between the estimated and actual numbers of e-Certs issued. Although the
popularity level of e-Certs has improved recently, the number of e-Certs issued
is still far below expectations. Moreover, although the Hongkong Post's
certification authority service is intended to be financially self-sufficient, it is in
fact operating at a significant loss.

The PAC urges the Postmaster General to keep the size of the Hongkong
Post’s certification authority operation under constant review, so as to minimize
its recurrent cost and operating loss and to ensure that it is appropriate for the
level of demand in the market. We also recommend that the Postmaster
General should closely monitor the usage level of e-Certs, make vigorous efforts
to promote the wider use of the certification authority service and liaise closely
with certification authorities abroad to meet future challenges.

Madam President, as always, in performing our duty, the PAC is mindful
of our mission to play our role in safeguarding the public interests by continuing
to prod for the delivery of high quality public services in an efficient and cost-
effective manner.
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Finally, I wish to record my appreciation of the contributions made by
members of the PAC. Our gratitude also goes to the representatives of the
Administration and other organizations who have attended before the PAC.
Last but not least, we are grateful to the Director of Audit and his colleagues as
well as the staff of the Legislative Council Secretariat for their unfailing support
and hard work.

Thank you.
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Report of the Panel on Administration of Justice and Legal Services
2000/2001

MISS MARGARET NG: Madam President, | speak in my capacity as
Chairman of the Panel on Administration of Justice and Legal Services. The
Panel had discussed many important issues in this session. | would like to
highlight a few major ones.

The applicability of ordinances to the offices set up by the Central People's
Government (CPG) in the Hong Kong Special Administrative Region (SAR) was
a matter of great concern to the Panel. It has already been agreed by the
Administration that 15 ordinances, now expressly binding on the Government,
should be amended to extend their applicability to CPG offices in Hong Kong.
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Members were disappointed at the Administration's delay in working out an
appropriate formula in order to carry out the amendment. Members were also
concerned about the protracted consultation with the CPG on whether the
Personal Data (Privacy) Ordinance should apply to CPG offices, and the delay in
adapting the 35 relevant ordinances which were expressed to bind, or apply to,
the "Crown".

On 18 May 2001, the Panel made a report to the House Committee on the
unsatisfactory state of affairs. The matter was subsequently discussed by the
Chairman of the House Committee with the Chief Secretary for Administration
on a number of occasions. At the meeting of the Panel on 26 June 2001,
representatives of the Constitutional Affairs Bureau informed members that the
Chief Secretary for Administration had given clear instructions that action should
be expedited. Members would follow up the matter at the Panel meeting in
October 2001.

Avrising from discussions of the Panel in June 2000 on how the Legislative
Council should discharge its functions under Article 73(7) of the Basic Law to
endorse the appointment of judges of the Court of Final Appeal, the Panel
conducted a review of the process of appointment of judges with a view to
enhancing its transparency and accountability. The Panel had also requested the
Legislative Council Secretariat to conduct a research study on the process of
appointment of judges in the United States, the United Kingdom and Canada.
The Panel set up a working group to consider the way forward. The working
group has already met and will prepare a consultation paper for consideration of
the Panel and wider consultation with the relevant parties.

As regards legal education and training, the Panel closely monitored the
progress of the comprehensive review initiated by the two legal professional
bodies and supported by the Administration and the law schools of the University
of Hong Kong and the City University of Hong Kong. In November 2000, the
Steering Committee on Review of Legal Education and Training briefed the
Panel on the Preliminary Report released by the two overseas consultants
engaged to conduct the review. At its meeting in April 2001, the Panel was
briefed on the updated position, including a proposed outline of the final report
and some provisional recommendations made by the consultants.
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The Panel was recently informed that the consultants" final report would
be published by early August 2001. The Panel plans to discuss the report with
the Steering Committee in October 2001.

The Panel discussed at a number of meetings the Administration's
proposal to amend the Crimes Ordinance to make it clear that marital rape was
an offence. Having considered the views expressed by the Panel, the legal
profession and the law schools of the two universities, the Administration
decided to introduce amendments to the Crimes Ordinance to clarify the law
regarding rape and related sexual offences. The proposed amendments have
been included in the Statute Law (Miscellaneous Provisions) Bill 2001 which will
be introduced into the Council on 4 July 2001 (that is today).

The Panel also discussed the Administration's proposal to amend the
Conveyancing and Property Ordinance to provide the court in Hong Kong with a
discretionary power to order a vendor to return the purchaser’s deposit in a
situation where the vendor was not in breach of the contract. Members of the
Panel and the two legal professional bodies had divergent views on the proposal.
According to the Administration, the amendment would not jeopardize the
certainty and sanctity of contract and allow the court to do justice in individual
cases. The Administration had advised that it would introduce the proposed
legislative amendment into the Council in due course.

Madam President, may | also take this opportunity to thank all those who
have assisted the Panel in its work, including members of the public,
professional bodies, officials and the Legislative Council Secretariat. Thank
you, Madam President.
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Report of the Panel on Transport 2000/2001

MRS MIRIAM LAU: Madam President, | speak in my capacity as Chairman of
the Panel on Transport. As the report already gives a detailed account of the
work of the Panel, | would only highlight a few points here.



g — 2000 TH 4H
LEGISLATIVE COUNCIL — 4 July 2001 23

The Panel continues with its vigorous efforts in overseeing the planning
and development of transport infrastructure. During the session, we reviewed
with the Administration the implementation programme of a number of strategic
infrastructural projects, taking into account the transport needs of the community,
changes to the economy, population growth, land use planning and the overall
sustainability of our transport infrastructure.

Following the decision made by the Director of Environmental Protection
to reject the Environmental Impact Assessment report of the proposed Lantau
North-South Road Link between Tai Ho Wan and Mui Wo in November 2000,
we also reviewed with the Administration the mechanism to consult relevant
bureaux and departments in the planning and implementation of infrastructural
projects so as to ensure the timely delivery of public infrastructure. Mindful of
the serious safety risks caused by the substandard conditions of Tung Chung
Road, we reluctantly accepted the proposed solution to widen the existing Tung
Chung Road as an alternative to address the dire transport needs of the Lantau
residents. We have reminded the Administration to speed up the delivery of the
project within the environmental constraints and to implement improvement
measures to alleviate the traffic problems faced by local residents in the interim.

The Panel has closely monitored the planning and implementation
programme of the railway development projects in Hong Kong. A
Subcommittee was formed under the Panel to monitor the related issues.

We have also called on the Administration to strengthen the capacity of the
East Rail and fast-track the implementation programme of the Sha Tin to Central
Link to meet the transport needs of the community public.

On public transport, the Panel continues to monitor the regulatory regime
governing bus fare revisions proposed by franchised bus operators. We have
also urged the Administration to provide a more conducive environment for
franchised bus operators to expand their network so as to relieve the pressure for
fare increase and to enhance competition.

When consulted on the Mass Transit Railway, as well as the Kowloon-
Canton Railway East Rail and Light Rail fare review for 2001, we have
expressed grave concern about the justifications for the proposed fare increases,
taking into account the profit and financial position of the two railway companies.
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In light of the prevailing economic climate and the impact of the proposals on the
livelihood of the general public, members consider it not appropriate for the
companies to adjust their fares at this time. We are also worried that these
might prompt other public transport operators to follow. We have, therefore,
urged the two railway companies to consider deferring any fare increases at this
time. We have also urged the two railway companies to explore other cost-
cutting initiatives to cut costs and introduce new sources of income to relieve the
pressure for fare increases.

The Panel supports the initiative to develop an intelligent transport system
to achieve better use of existing transport infrastructure, greater efficiency in
traffic management, and to enable road users to have access to real-time traffic
information. However, we are concerned about the cost effectiveness of the
proposed system, the private sector initiative in developing value-added
application systems, and how the general public could benefit from the various
systems and at what cost. We will continue to monitor the implementation
programme of the system.

Investigations into a preferred toll pricing strategy for competing tolled
facilities remains a concern of the Panel. In order to promote a more equitable
use of precious social resources and to spread out the traffic among various
tunnels to ease congestion, we have urged the Administration to examine and
formulate a long-term policy on tunnel utilization, and to propose new measures
for resolving the congestion problem of tunnels as well as promoting the
optimum use of tunnel resources.

Madam President, | believe that the Panel will continue to monitor the
progress of all major events. | would like to take this opportunity to thank my
colleagues on the Panel and the Administration for their support which has
enabled the smooth functioning of the Panel.

Thank you very much, Madam President.
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Report of the Panel on Constitutional Affairs 2000/2001

MR ANDREW WONG: Madam President, | speak in my capacity as Chairman
of the Panel on Constitutional Affairs. The Panel had discussed many issues in
this current session. | would like to highlight a few major ones.

The Panel examined whether the existing "extended by one Legislative
Council Meeting" provision under the negative vetting procedure should be
modified to allow more time for scrutiny of complicated subsidiary legislation.
Having considered a number of options, the Panel recommended that the
extension period should be modified from "one Legislative Council Meeting" to
"21 days and, if there is no meeting on the day of the expiry of the 21-day period,
the vetting period is deemed to be extended to the Council Meeting next
following the 21-day period”. The Administration had agreed to introduce a
bill to amend section 34 of the Interpretation and General Clauses Ordinance to
give effect to this change.

In the previous (1999-2000) legislative session, the Panel presented a
report on the development of the political system of the Hong Kong Special
Administrative Region to the Council. The Panel recommended that the
Administration should explore the feasibility of adopting a more flexible contract
system appointing principal officials and of developing constitutional
conventions under which principal officials should voluntarily resign as a result
of having committed serious mistakes in the formulation and implementation of
government policies. In this connection, the Panel sought public views on the
executive accountability system in March 2001. A delegation of the Panel,
comprising myself, the Honourable HUI Cheung-ching and the Honourable
YEUNG Yiu-chung, undertook a duty visit to the United Kingdom, France and
Germany to study their systems of executive accountability during the period
from 13 to 24 June 2001. The Panel will make recommendations on the
executive accountability system for the consideration of the Administration.
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The Panel also urged the Administration to expedite its own study on the
accountability system, and to ensure that there would be sufficient time for
consultation with this Council before reaching any decision.

The Panel requested the Administration to review whether certain
provisions of the Prevention of Bribery Ordinance (POBO) should be applicable
to the Chief Executive. The Administration had originally agreed to introduce
legislative amendments to extend the applicability of section 10 of the POBO
concerning the possession of unexplained wealth and property to the Chief
Executive. Members had also asked the Administration to consider codifying
the common law offence relating to bribery offence committed by "public
officer" to remove any uncertainty in the enforcement of law in connection with
the Chief Executive.

The Administration subsequently informed members that it was considered
more appropriate to, outside the common law, set out in separate legislative
provisions the bribery offences for exclusive application to the Chief Executive.
The Panel was of the view that the legislative proposal should be introduced early
so that the new legal framework could be put in place before the election of the
second term Chief Executive in March 2002.

Under Article 50 of the Basic Law, if the Legislative Council refuses to
pass a budget or any other important bill introduced by the Government, the
Chief Executive may dissolve the Legislative Council. Members considered
that whether a bill was important should be determined and declared prior to its
introduction into the Legislative Council so as to prevent disputes or abuse of
power by the Chief Executive. On this issue, the Panel had requested the
Legislative Council Secretariat to undertake a study on overseas experience in
handling important bills. The Administration agreed to study the research
report and to take into account members" views in considering the matter.

In the current session, the Panel continued to monitor the development of
putting in place an appropriate mechanism for amending the Basic Law.
According to the Administration, the concerns of the Panel about the limited
progress made so far had been conveyed to the Hong Kong and Macao Affairs
Office of the State Council. The same Office explained that it was necessary to
study the matter carefully with the National People’s Congress in view of the
complexity of the issues involved.
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Regarding the issue of the order of the Legislative Council Members on
the Hong Kong Special Administrative Region Precedence Table, some members
were of the view that by according principal officials and directors of bureaux
higher precedence that the Legislative Council Members, the Government had
introduced a fundamental change which was unjustified. On 25 May 2001, the
Panel reported its deliberations to the House Committee. On behalf of
Members, the Chairman of the House Committee raised the matter with the
Chief Executive at the Chief Executive's Question and Answer Session on 14
June 2001. The Chief Executive has undertaken to follow up the matter.

Madam President, these are my short remarks on the Panel report.
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First-time Visitors to Hong Kong
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1996 1 386 000 4711 500 6097500
1997 1418 500 3 880000 5298 500
1998 1 389000 2675000 4064 000
1999 1 635000 2896 500 4531 500
2000 2044500 3310000 5354 500
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Levy of Estate Duty
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5,000,001-7,500, 000 19 19 13
7,500,001-10,000, 000 6 15 8
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Figures Concerning Psychotropic Substance Abusers
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By v L i T 1) 9 2E ) R L
(Br 556 BUR SN - ERMIE 16 KDL 1)

7 % [ 7 [ 12 [ 2
Y EHE 1999 2000 1999 1998 1997 1999
2z IF i BA 4 B A 0.02% 0.05% 1.0% 3. 0% 0.5% 0.3%
(EfE “FEAL” ) (16 £ 59 5%) (18 £ 59 k) (18 £ 69 &%)
N7 0.02% 0.02% 8. 9% 9. 0% 4. 1% 4. 7%*

(12 g8 LA )

x 1995 4 8 F

R HEH Ay R FE K F
Language Proficiency of English Teachers

11,  MISS EMILY LAU: Madam President, the results of the first Language
Proficiency Assessment for Teachers (English Language) announced on 8 June
showed that the respective passing rates for the papers on Writing and Speaking
were 33% and 50% only. In this connection, will the executive authorities
inform this Council?

(@) of their assessment of the results of these papers;

(b) of the percentage of candidates who are unrelated to the teaching
profession;

(c) of the measures that will be taken to upgrade the standard of English
of those teachers not meeting the language proficiency
requirements;

(d) of the number of teachers who have enrolled in authorized Language
Proficiency Training Courses, and the number of such courses
cancelled due to under-subscription; and

(e)  whether they will urgently explore additional ways to attract people
with a good command of English to join the teaching profession?
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SECRETARY FOR EDUCATION AND MANPOWER: Madam President,

(@)

(b)

()

The English and Putonghua Language Proficiency Assessments are
conducted in March every year. The Assessments are open to
serving teachers as well as any person who has at least five passes in
the Hong Kong Certificate of Education Examination (including
English or Chinese).

The English Language Proficiency Assessment consists of a total of
five papers, namely, Reading, Writing, Listening, Speaking and
Classroom Language Assessment. Candidates may choose to
attempt one or more of the five papers in one sitting, but only
serving teachers may attempt the Classroom Language Assessment,
which involves lesson observation of a teacher in a real class.

For the English Language Proficiency Assessment conducted in
March 2001, there were a total of 413 candidates. However, not
all of them attempted all papers. About 90% of the 93 candidates
who attempted the Classroom Language Assessment have passed
that Assessment. This signifies that serving English teachers are
proficient in the use of classroom language in teaching English.
On the whole, there is room for improvement in writing and
speaking. For instance, while candidates are able to correct
students® common mistakes, they are less capable of explaining the
mistakes. Grammatical accuracy is also an area which requires
improvement.

The Administration has no ready information on the background of
the candidates as they were not required to declare whether they
were serving teachers, teacher trainees or other members of the
public, when applying to sit the 2001 English Language Proficiency
Assessment. The decision not to require candidates to reveal their
status was to minimize the psychological burden on the candidates.

The language benchmarks provide an objective reference against
which a teacher's proficiency in the various language skills can be
gauged. The assessment helps candidates to identify their strengths
and weaknesses.  Such diagnostic information is valuable for
teachers to pursue continuous improvement.
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(d)

(€)

Furthermore, to assist potential candidates who would like to
attempt future assessments, the Hong Kong Examinations Authority
Is compiling the Chief Examiners" reports on the 2001 Assessment.
The reports will be issued to all the candidates of the 2001
Assessment and to all schools and will be put onto the Education
Department website.

In addition, to help serving teachers to upgrade their English
proficiency and to strive for excellence, the Administration will
continue to organize training courses and provide training subsidy
for all English teachers. We will also discuss the Chief Examiners'
reports with teacher training institutes on how best to further
improve their training programmes.

The English proficiency training courses came on stream from
February 2001 onwards. Up to June 2001, 450 teachers have
enrolled in these courses. During this period, no English
proficiency training course has been cancelled due to under-
subscription, but one course provider has withdrawn from offering
English training courses after reconsideration of the institute's
commitments and available resources. The number of places
affected is insignificant in terms of total training capacity.

The Administration will continue to explore ways to attract more
people with a good command of English to become English teachers.
Both the Advisory Committee on Teacher Education and
Qualifications and the Standing Committee on Language Education
and Research will be consulted.

The Administration is also taking measures to increase the output
and improve the quality of English teacher training programmes.
For the 2001-02 academic year, there will be 60 additional full-time
places for the Postgraduate Diploma in Education (PGDE)
programme majoring in English. An overseas immersion
programme will be offered to all PGDE (English major) students
(about 230 in total, including the 60 additional places) to sharpen
their language skills in an authentic language environment. The
Administration is also exploring the feasibility of further increasing
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the number of PGDE (English major) places after the 2001-02
academic year.

From the 2001-02 school year, the Administration has made
provision for upgrading one Certificate Master/Assistant Primary
School Master post to Assistant Master/Primary School Master post
in all public sector primary schools to strengthen curriculum
leadership in the teaching of English. Teachers who have attained
a level of English proficiency which is higher than the minimum are
eligible to be considered for promotion.
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Invest Hong Kong Services to Joint Venture Seekers
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First Reading of Bills
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2001 M 3E (MIEHE) BEHEZE)
STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2001

€2001 6B (fE8T) BEBIER)
FIRE SERVICES (AMENDMENT) BILL 2001
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Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.
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EEE
Second Reading of Bills

EREExE -

2001 M 3E (MIEHE) HRHEE)
STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2001

SECRETARY FOR JUSTICE: Madam President, | move that the Statute Law
(Miscellaneous Provisions) Bill 2001 be read the Second time.

The Bill is part of the ongoing process of statute law reform directed at
repealing obsolete statutory provisions, removing anomalies and inconsistencies
in legislation, and making a variety of minor improvements which do not justify
the introduction of separate bills. The Bill follows the pattern of previous bills
to effect minor improvements to our laws.

I will deal first with marital rape. In May 2000, members of the Panel on
Administration of Justice and Legal Services of the Legislative Council
suggested that the Crimes Ordinance should be amended to make it clear that
marital rape is an offence. Their concern arose because the expression
"unlawful sexual intercourse", which appears in the offence of rape, might still
mean intercourse outside the bounds of matrimony.

The Administration is of the view that, following the decision of the House
of Lords in Reg v R in 1991, the offence of rape does apply within a marriage if,
in the circumstances of the case, the wife does not consent to sexual intercourse.
However, we nevertheless see an advantage in making this clear in the statutory
provision itself. Clauses 11 to 17 of the Bill therefore propose amendments to
relevant provisions in the Crimes Ordinance.

Two amendments have been proposed in respect of the power to award
Costs.

The Appeal Committee of the Hong Kong Court of Final Appeal hears and
determines applications for leave to appeal to the Court. At present, it has no
jurisdiction to award costs. However, when such an application is dismissed, it
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may be unfair for the respondent to have to bear what may be substantial legal
costs. Amendments are therefore proposed to empower the Appeal Committee
to award costs when applications for appeal are dismissed.

The Costs in Criminal Cases Ordinance (Cap. 492) was enacted in 1997 to
provide for costs in criminal cases. However, where there is an appeal by way
of case stated against a verdict or order of acquittal made by the District Court,
the Ordinance does not empower the Court of Appeal to award costs. It would
be an improvement if the Court could award costs to the prosecution if the case
stated appeal is successful, or to the defendant if that appeal is unsuccessful.
The Bill so provides.

| turn now to applications for bail by fugitive offenders. These
applications may be considered by a magistrate, a District Judge or a Judge of the
Court of First Instance. However, section 10(5) of the Fugitive Offenders
Ordinance, which deals with such applications, does not currently apply to the
Court of First Instance. It is clearly desirable that there should be a consistent
approach to deciding bail applications in fugitive offender cases at all levels of
the Courts. Amendments are proposed to achieve this.

As Members will be aware, it is normal for deposits to be paid under a sale
and purchase agreement of property. Where a transaction breaks down due to a
breach by the purchaser, the vendor is normally entitled to forfeit the deposit.
Comments made by a senior judge in a 1999 case prompted the Administration to
consider whether the Court should have a discretion to order a refund of the
deposit to a purchaser where he is not at fault, for example where his breach is
technical or trivial. Such a discretionary power is available in the United
Kingdom and in New South Wales, Australia. The guidelines for the exercise
of the discretion established by case law include the nature of the breach by the
purchaser, the conduct of both the purchaser and the vendor, and all other
circumstances of the case.

The two branches of the legal profession, the Real Estate Developers
Association of Hong Kong, the Consumer Council, The Conveyancing &
Property Law Association Limited of Hong Kong, the Law Faculty of the
University of Hong Kong and the School of Law of the City University of Hong
Kong were consulted on the proposal. The matter was also discussed in the
Panel for Administration for Justice and Legal Services. Although differing
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views were expressed on the issue, the Administration considers that, in order
that justice may be done in exceptional cases, the Court should have a discretion
to order a refund of a deposit. Clause 19 therefore proposes to amend section
12 of the Conveyancing and Property Ordinance to give the Court such a
discretionary power.

The Bill also proposes to amend what are known as "non-immunity"
clauses in 15 ordinances. A "non-immunity" clause is normally included in
ordinances establishing a corporation or other body which is empowered to
perform public or semi-public functions but which is intended to operate
independently of the Government. The "non-immunity" clause makes it clear
that the body is independent and ensures that it is treated in law as an ordinary
private body. Those clauses enacted before reunification provided that the
relevant body was not an agent of the "Crown"™. Those clauses are to be
amended so that the relevant body is not an agent of the Government. The
wording of the amendment reflects discussions with Members of the Legislative
Council during the last Legislative Session.

The Bill contains a number of amendments to the Legal Practitioners
Ordinance proposed by the Law Society of Hong Kong (Law Society). Under
the present law, there is no mechanism for dealing with minor disciplinary
offences by solicitors.  Either full scale Solicitors Disciplinary Tribunal
hearings must be convened and completed, which is time-consuming and costly
for all parties, or the Law Society may issue a sanction-less letter of censure,
which in practice has had very little deterrent effect. The Bill introduces a
system under which fines may be imposed by the Law Society upon solicitors
who plead guilty to certain disciplinary offences, without the need for a full
hearing. The proposed system is both time and cost effective, and will help to
improve standards within the profession.

At present, the Chief Justice is empowered under the Legal Practitioners
Ordinance to make rules for the issue of practising certificates to solicitors. If
the Law Society, instead of the Chief Justice, had that power, it would be able to
react swiftly to undesirable developments in legal practice, by imposing
appropriate restrictions upon the practice of particular solicitors.  This would
be in the public interest and in the interests of the profession. The Chief Justice
has, therefore, agreed to transfer his powers in this respect to the Council of the
Law Society. However, any rules made by the Council will be subject to the
Chief Justice's prior approval under section 73(2) of the Ordinance.
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It is also proposed that some appeals against decisions of the Law Society,
which now lie to the Chief Justice, should instead go to the Chief Judge of the
High Court.

Finally, it is proposed that the Chief Judge, instead of the Chief Justice,
may, where a complaint against the conduct of a barrister is made to the Bar
Council and the Bar Council does not submit the matter to the Tribunal Convenor
of the Barristers Disciplinary Tribunal within the stipulated time for doing so, on
application by any person or on his own initiative, submit the matter to the
Tribunal Convenor if he is of the view that the Bar Council ought to have done so.
In such a case, the Chief Judge may also make an application to the Barristers
Disciplinary Tribunal to inquire into other conduct of the person being
complained against.

Other amendments in the Bill have the following purposes:

(1) to repeal legislative provisions relating to the former Kai Tak
Airport;

(2) to make amendments consequential to the repeal of certain
provisions in the Magistrates Ordinance and the Criminal Procedure
Ordinance;

(3) to update the Administrative Appeals Board Ordinance in respect of
additional appeals that lie to it;

(4) to widen the functions of the Hong Kong Examinations Authority to
cover the administration of "assessments" as well as examinations;

(5) to change the nomenclature of the executive heads or officers of
some tertiary institutions, and to improve the procedures for
appointment and terms of office of their Council members; and

(6) to make minor amendments to numerous ordinances to ensure
consistency in terminology and in the English and Chinese texts, to
reflect changes in titles, and to reflect transfer of responsibilities as
between bureaux.
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As | indicated earlier, this Bill is part of a continuing process of tidying up
Hong Kong's statute law and effecting minor reforms.

Madam President, | commend the Bill to the Legislative Council.
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MR KENNETH TING: Mr Deputy, as Chairman of the Bills Committee on
Dutiable Commodities (Amendment) Bill 2001, | wish to report on the work of
the Committee.

We recognize that with the rapid growth of the Internet and electronic
commerce worldwide, Hong Kong businesses must quickly embrace the use of
electronic data interchange (EDI) in order to remain competitive. We are,
therefore, in support of the intent of the Bill, which seeks to introduce a legal
framework for the use of EDI in processing dutiable commodities permit (DCP)
applications via the service of Tradelink.

However, we are concerned about the exclusive right granted to Tradelink
to provide EDI services for official trade-related documents. We agree that
there is a need to open up the market to improve service quality, lower prices and
increase efficiency, thereby benefiting consumer welfare. We have examined
various initiatives to facilitate entry of new electronic service providers upon the
expiry of Tradelink's exclusive franchise in end 2003. We have urged the
Administration to work out a suitable regulatory framework for selecting and
regulating new electronic service providers with reference to the voluntary
system of recognition introduced under the Electronic Transactions Ordinance.
As the Government currently has a 42.5% stake in Tradelink, we also see the



g — 2000 TH 4H
96 LEGISLATIVE COUNCIL — 4 July 2001

need for the Government to withdraw gradually from Tradelink, so as to
maintain a level playing field in the market. We are pleased to note that the
Administration has plan to do so.

We note that the industry has expressed concerns over three major areas,
first, the high fees for using EDI service for DCPs; second, the technical
problems encountered by the industry and inadequate technical support by
Tradelink; and third, the monitoring mechanism for ensuring the reliability of
EDI service.

On the fees for using EDI service for DCP, we note that Tradelink plans to
charge a fee of $44 per DCP application, as compared to no charge in processing
applications in paper form by the Government. According to the
Administration, the projected return rate of Tradelink for processing DCPs is
only 3%. Given the investment by the company to install front-end systems for
processing DCPs by EDI, there is a need to impose a service fee as appropriate.
The proposed level of fee has already excluded the monies spent on the extension
of the government EDI system to receive and process DCPs. Should the user
pays principle be strictly adhere to, the unit cost for processing a DCP in paper
form by the Government is $120. From this perspective, the proposed fee for
processing DCPs in EDI form would be significantly lower than that in paper
form. The Administration also envisages that given the experience of Tradelink
in providing EDI services for other trade-related documents, no major problems
will be encountered. The Administration assures us that it will continue to
monitor the implementation of the programme. Tradelink will also liaise with
individual companies with a view to resolving any technical problems. A
contingency plan has also been drawn up to cope with emergencies and system
failures.

We agree that implementation details of EDI for DCP are not part of the
Bill. Even upon the passage of the Bill, traders will not be forced to use EDI
for DCP immediately, and they will have a choice to use the paper mode until a
certain date to be determined by the Administration and approved by the
Legislative Council by means of subsidiary legislation. We, therefore, support
the Administration's proposal to resume Second Reading debate on the Bill.
However, we have urged the Administration to maintain regular dialogue with
the industry and take positive actions to address the concerns expressed by the
industry before making the EDI service for DCP mandatory.
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We are also concerned whether clause 4 of the Bill will provide a legal
basis for the Government or Tradelink, a private entity, to impose a service fee
for the use of EDI for giving information in respect of any movement of dutiable
commodities in and out of the warehouse, bearing in mind such service is at
present not subject to any charge.

The Administration assures us that clause 4 is not intended for any
charging purposes. It merely seeks to empower the Commissioner of Customs
and Excise to specify any form or requirement for giving information under the
Dutiable Commaodities Ordinance in respect of any goods to which the Ordinance
applies. In practice, Tradelink will charge a single fee for processing of
application for DCP, on the basis of each application. The administration costs
incurred in connection with the reporting of movement of dutiable commodities
in and out of the warehouse by means of EDI to the Commissioner will be
included in the application fee for DCP, and hence, a separate fee will not be
Imposed on users.

At the request of the Bills Committee, the Administration undertakes to
state clearly during the Second Reading debate on the Bill the pricing mechanism
of DCPs, including an undertaking not to impose a separate charge on the use of
EDI service in respect of the reporting of any movement of dutiable commodities
in and out of the warehouse.

After discussion with the Bills Committee, the Administration has
accepted a number of suggestions from members and agreed to move Committee
stage amendments accordingly. These Committee stage amendments cover
technical amendments and improvements to various provisions in the Bill, in
particular, to bring the drafting of the English and Chinese texts in line with each
other so as to eliminate any ambiguity in the interpretation of the provisions in
the Bill.

With these remarks, | support the Second Reading of the Bill.

FEKEFFHTE -
THE PRESIDENT resumed the Chair.
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MR JAMES TIEN: Madam President, as Chairman of the Subcommittee which
has studied the third generation (3G)-specific subsidiary legislation, I wish to say
a few words on the amendments proposed by the Administration.

On the "fourth leaver rule" originally proposed under the Regulation, the
Subcommittee has exchanged views extensively with the Administration and the
industry.  There is unanimous opposition from the existing mobile phone
operators to the "fourth leaver rule”. They see no reason why the auction
should continue beyond the point when the bidders in excess of the intended
number have been eliminated, unless the policy intention is to maximize revenue
by extracting a higher auction price. They have cautioned that the high cost of
obtaining a 3G licence will add to the financial burden of the operators and
eventually be passed on to future consumers. Instead, the operators have urged
for a "fifth leaver rule" to determine the level of royalty payable.

The Subcommittee has also noted the view of the Government. It has
reiterated that revenue is not its major concern. Instead, the "fourth leaver
rule' can best meet its policy objectives.

While the Subcommittee concurs with the policy objectives of the
Administration, some members have cast doubt on the "fourth leaver rule" in
arriving at a fair market price. They are concerned that the higher auction price
resulting from this method will become a heavy financial burden on future 3G
licensees and may affect their investment and service roll-out. This in turn will
affect the growth of the telecommunications industry and Hong Kong's
competitiveness. Consumers will also suffer as a result.

While the majority of the members of the Subcommittee support the "fifth
leaver rule", in the course of deliberation, one member has considered the
"fourth leaver rule" an acceptable method for allocating a scarce public resource
at a good price. It will not necessarily bring about unreasonably high auction
price because bidders will be bidding what they are prepared to offer.

It is against this background that the Administration has been asked to
consider the majority view of the Subcommittee. Indeed, | am pleased that the
Administration has agreed to move amendments to the relevant sections of the
Regulation to give effect to the "fifth leaver rule”. The Subcommittee has also
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been assured by the Administration and the Subcommittee’s legal adviser that the
sections as amended will provide a clear legal basis to facilitate the adoption of
the "fifth leaver rule".

Lastly, as a related issue, | would like to take this opportunity to reiterate
the Subcommittee's concern about early publication of the relevant auction rules
and the Information Memorandum for the guidance of interested bidders.

Thank you, Madam President.
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MEMBERS" MOTIONS

ERERERE - RE (BRICGBAGRE) B0 R

Rig (BERBRMGESG) BBMAREE
PROPOSED RESOLUTION UNDER THE INTERPRETATION AND
GENERAL CLAUSES ORDINANCE

MRS SELINA CHOW: Madam President, on behalf of the House Committee, |
move the motion standing in my name on the Agenda. At the House Committee
meeting on 29 June 2001, Members noted a further report from the legal adviser
on the 11 items of subsidiary legislation, and the time for Members to consider
whether amendments should be moved to any of these items of subsidiary
legislation listed in the motion. Members have proposed that the scrutiny
period of these items of subsidiary legislation should be extended to the Council
meeting of 11 July 2001.

Madam President, | urge Members to support the motion.
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THE PRESIDENT'S DEPUTY, MRS SELINA CHOW, took the Chair.
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Mr LAU Chin-shek rose to claim a division.
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THE PRESIDENT announced that there were 59 Members present, 21 were in
favour of the motion and 37 against it.  Since the question was not agreed by a
two-thirds majority of all the Members of the Council, she therefore declared
that the motion was negatived.
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SUSPENSION OF MEETING
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Suspended accordingly at eighteen minutes past Ten o*clock.
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Annex |1
WRITTEN ANSWER

Written answer by the Secretary for Planning and Lands to Mr Henry WU"s
supplementary question to Question 3

Civil Servant's Participation in Competition
1998-99 to 2000-01

Information on civil servants participating and winning in the four competitions
organized or co-organized by the Government, in which entry restrictions were
imposed on civil servants working in the relevant departments, is as follows:

Competition No. of Civil Servants/[/
Participants//
Participating  Winning

1. Design Competition for the 31 3 Nil
Improvement to Office
Accommodation for the Wing
Shun Street Vehicle Pound, Tsuen
Wan

2. Centre for Youth Development 68 6 Nil
Architectural Design Competition

3. Public Housing in the New Era: 62 7 The third
Shui  Chuen O Architectural prize is won
Design Competition by civil

servants

4. Roof Shelter for Kadoorie Pier 37 2 Nil

Architectural Design Competition

0 Individual or group
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Annex V

DUTIABLE COMMODITIES (AMENDMENT) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for Commerce and Industry

Clause

(b)

(©)

(d)

(€)

(f)

Amendment Proposed

By renumbering the clause as clause 2(1).

In subclause (1), in the proposed definition of "'recognized
electronic service" -

(i) Dby adding "& 7" after g A",

(ii) in the Chinese text, by adding "& +" after
"FEEA .

In subclause (1), in the proposed definition of "specified
electronic service provider" -

(i) by deleting "section 3A(1)" and substituting
"Schedule 1A";

(if) by adding "& + " before " % ".
In subclause (1), in the proposed definition of "specified
eligible agent", by deleting "section 3A(2)" and substituting
"Schedule 1B".
In subclause (1), in the proposed definition of "{# % #& & ",
by deleting "% 7% 3 A /2 F] A 3 52 7 " and substituting "33
mEANENHKEEAE

By adding -
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Clause Amendment Proposed

"(2) Section 2 is amended by adding -

"(5) The Secretary for Commerce and
Industry may, by notice published in the Gazette,
amend Schedule 1A or 1B; and a notice under this
subsection is subsidiary legislation.".".

3 (@) By deleting the proposed section 3A.

(b) Inthe Chinese text, by deleting the proposed section 3B and
substituting -

"3B. BAMF AR EFRE
BEBERBHETE

(1) NEHEEREEINERBAHAETR
BTIRGHELN  MEFBHATRZENOHEEA
e TEEERLZEEQGHEN > AFERAE MK
RIBRIEI T > ZEBAAEREEEVIERG
ZRLZEENN —

() MAHAR K

(b)  fF AR i B R
S -

(2) NHEBEESKIWERZHEBE 3D
foR & 2 HE B9 f5 I & B RS A NI A 2 RE AT & 1 iR
B#AN > FERZER P B R RE R E R BE
B R A R BRI~ R R AN FE
BAMKEBENEI T > 788504 6 B8y B Y 5

(@) B\ETZERW A
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9(3)

(©)

Amendment Proposed

(b) (FHiRZE R R E AR -
BB A - .

In the proposed sections 3C(1) and (2) and 3D(1), by
adding " " after "zg A"

In the proposed section 6(1)(ea), by deleting "required to be
given" and substituting "under this Ordinance™.

(a)
(b)

(©)

(d)

(a)

(b)

(©)

In subclause (1)(a), by deleting "("& FdEH"™)".

In subclause (1)(b), by deleting "% B H H " and
substituting "fg e - B EE - S M ST R

In subclause (2), in the proposed section 11A(3)(a) -
(i) by deleting "("HRIEE")";

(i) by deleting "F R E " and substituting "fi#
BE~ BFRTEE - B M ST

In subclause (2), in the proposed section 11A(3)(b), by
deleting "% B 8 H "' wherever it appears and substituting "

RRUE ~ BRI EE - e Ml SR
In the proposed section 22(7), by adding ", in accordance
with this section," after "furnish".

In the proposed section 22(7), by adding " 0%+ 0"
before "y 7 & 1 .

In the proposed section 22(7)(b), by adding "F g & "
before " [ 5t = .
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11

(d)

(€)

(f)

(9)

(h)

Amendment Proposed

In the proposed section 22(7)(c), by deleting everything
after "specified" and substituting "for the furnishing of a
statement under subsection (1).".

In the proposed section 22(8)(a), by deleting everything
after "Commissioner" and substituting "'in accordance with
that subsection, except that the statement shall be furnished
within 14 days after service of the notice or such longer
period as the Commissioner may specify in the notice;".

In the proposed section 22(9), by deleting "a statement in
relation to goods to which this Ordinance applies in the case
of a ship or aircraft that arrives in or departs" and
substituting ", in accordance with this section, a statement
that no goods to which this Ordinance applies were carried
In a ship or aircraft that arrived in or departed".

In the proposed section 22(9)(b), by deleting everything
after "specified" and substituting "for the furnishing of a
statement under subsection (2).".

In the proposed section 22(10)(a), by deleting everything
after "Commissioner" and substituting "'in accordance with
that subsection, except that the statement shall be furnished
within 14 days after service of the notice or such longer
period as the Commissioner may specify in the notice;".

By deleting the clause and substituting -

"11. Misrepresentation, concealment,
removal of goods, and defacement
of licence or permit

Section 36(1) is amended -
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Clause Amendment Proposed
(@ by repealing "whether or not such
statement, declaration or information is
made verbally or in writing" and
substituting ~ "however made  or
furnished";
(b) by repealing "= H ¥ " and substituting
Yo SR ECE T
12 (@ In the proposed section 42A(2)(a)(i), by deleting "under
subsection (1)(b)" and substituting by the Commissioner".
(b) In the proposed section 42A(2)(b), by deleting "f 8 =
A 15 .
New By adding -
"12A. Schedules 1A and 1B added
The following are added before Schedule 1 -

"SCHEDULE 1A [s. 2]

SPECIFIED ELECTRONIC SERVICE
PROVIDERS

1. Tradelink Electronic Commerce Limited

SCHEDULE 1B [s. 2]
SPECIFIED ELIGIBLE AGENTS

1. Tradelink Electronic Commerce
Limited".".
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Bt 44 VI
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*HZEEEFEER

HEWREGRRE##ENE S

7R 2 1k =

ERFENE 2000 @FT - MEE “FTA7
LBRWFTAE FAIMmMAL "L EE R A TEE
ZARNBET & HAKE T LR KT

FEREFENE 2000 OFT > £ 77 ZHi
A CREERET -

(b) TFEOETF > FEBENE 2000 FR > MEE “after” 2
fRHy “an” MIRLL "at e

ERFENE IAQD @S > MEE A7
LBRWFTAE FAIMmMAL "L EE R AT E
ZARNBET & HAKE T LR KT

ftE X
2 @ fFEEEF —
(i)
(i)
3 @ fE@H
(i)
(i)

FEREFENE IAQDO OGRS > £ 77 ZHi
A CREERET -

(b) TTFEOEG > FEBENE IAQMEE > MELE “after” 2
%y “an” MLl “a”
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ftE X 2 R (2 IE =<

4 @ fE@EH —

() FEEEOE 800D @K MEE A7
LBRWFTAE FAIMmMAL "LIEE A R TEE
Z AR NIET G KT R E R kT

(i) FEEROE 2800 0OFT > £ 177 ZAT
A CREERET -

(b) TTFEOET > FEENE 28QAN)EH > ELE “after” 2
%y “an” MLl “a”
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Annex VI
ATTACHMENT OF INCOME ORDERS (AMENDMENT) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for Home Affairs

Clause Amendment Proposed

2 (@) In paragraph (a) -

(i) in the proposed section 20(1A)(a), by adding
"and conduct" after "record";

(i)  in the proposed section 20(1A)(b), by adding
"record and" after "'past".

(c) In paragraph (b), in the proposed section 20(2A), by
deleting "an" after "after" and substituting "a".
3 (@ In paragraph (a) -

(i)  in the proposed section 9A(1A)(a), by adding
"and conduct" after "'record";

(i)  in the proposed section 9A(1A)(b), by adding
"record and" after "'past".

(d) In paragraph (b), in the proposed section 9A(2A), by
deleting "an" after "after" and substituting "a".
4 (@ Inparagraph (a) -

(i) in the proposed section 28(1A)(a), by adding
"and conduct" after "'record";
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Clause Amendment Proposed

(i)  in the proposed section 28(1A)(b), by adding
"record and" after "'past".

(b) In paragraph (b), in the proposed section 28(2A), by
deleting "an" after "after" and substituting "a".



