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REEHXEZEE®S 2000 2000 FERE
Report of the Panel on Economic Services 2000/2001

MR JAMES TIEN: Madam President, I speak in my capacity as Chairman of
the Panel on Economic Services. As the report has already given a detailed
account of the work of the Panel, I would only highlight a few points here.

During the session, the Panel has expanded its scope of work in meeting
the changes in the responsibilities of the Economic Services Bureau. Apart
from overseeing the policy matters relating to the development of our economic
infrastructure and services to support the overall development of Hong Kong, the
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Panel has also taken up the responsibility for monitoring the Government's
policy in respect of consumer protection and competition policy.

The Panel recognizes the need and importance of safeguarding the
legitimate interests of consumers while preserving the freedom of business
transactions.  We have, therefore, taken every opportunity to remind
government entities, and public and private sector bodies to adhere to the pro-
competition principles for the purpose of enhancing economic efficiency and free
trade, thereby benefiting consumer welfare.

In this session, we reviewed with the Administration and the Consumer
Council the legislation to enhance consumer protection, and the means available
to aggrieved consumers for appropriate legal remedies. In keeping with
changing environment and new demands, we have identified areas where
improvement is needed to further the interests of consumers, including the
dissemination of information to promote consumer awareness. We would also
monitor the Administration's discussion with the Consumer Council regarding
the legislation to curb deceptive and misleading trade practices and the
empowering of the Consumer Council to sue on behalf of aggrieved consumers
in cases of crucial consumer interest.

The Panel has closely monitored the pricing of ultra low sulphur diesel
(ULSD) and whether oil companies have passed on the full benefit of the
concessionary duty on ULSD to consumers. With efforts from parties
concerned, the four major oil companies have reduced their pump price for
ULSD, since its introduction in July 2000, by about $0.6 per litre up to mid
January 2001.

The Panel has reviewed the work of the Competition Policy Advisory
Group chaired by the Financial Secretary and looked into a number of
competition-related complaints. We have called on the Administration to
promote competition by identifying obstacles and constraints imposed by
different entities which limit market accessibility and contestability. Various
suggestions have been made on how to remove the obstacles and constraints
through voluntary, administrative and legislative measures as appropriate. We
would continue to monitor and review business practices in sectors prone to
anti-competition behaviour.

The high terminal handling charges in Hong Kong remains a concern of
the Panel. The Panel generally considers that the present charges level is not
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conducive to enhancing the competitiveness of our port operation. Whilst the
development of Container Terminal 9 would widen the choice of facilities for
shippers and shipping lines, we consider it necessary to explore measures to
assist the industry to improve the efficiency of various cargo transportation and
handling processes with a view to lowering the relevant costs.

The Panel also reviewed with the Administration the latest cargo demand
for Hong Kong's container terminals, mid-stream sites and river trade terminals,
and the need for additional infrastructure. = We have called on the
Administration to formulate strategies to maintain the competitive edge of Hong
Kong, lower the terminal handling charges, improve the business operating
environment of the industries and gear towards the provision of a "total logistics
solution" to users, taking into account the competition from other major ports in
Shenzhen.

The contention between major stakeholders in the container freight
industry over the imposition of a mid-stream fee by mid-stream operators have
resulted in industrial actions taken by truck drivers. Given the disruptions
caused to port operation and the general public, the Panel held a series of
meetings with representatives in the industry and the Administration with a view
to resolving the matter. We also examined with the Administration on various
ways to prevent the recurrence of similar incident in future.

The Panel also recognizes the importance of tourism industry as one of the
economic pillars and a major foreign exchange earner for our economy.
During the session, the Panel continues to monitor the development of tourism
infrastructure, facilities and products in Hong Kong. In order to achieve the
target opening date of the Hong Kong Disneyland theme park in 2005, the Panel
has regularly reviewed the progress of the development of the project, including
the necessary infrastructure and government, institution and community facilities
to support the development of the project, as well as the proposed construction of
a cable car system linking Tung Chung and Ngong Ping on Lantau Island.

Madam President, I believe that the Panel will continue to monitor the
progress of all major events. I would like to take this opportunity to thank my
colleagues on the Panel, the Administration and the Secretariat for their support
which has enabled the smooth functioning of the Panel.

Thank you.
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MR ABRAHAM SHEK: Madam President, just now, the Secretary said that
the private sector market must work according to the market mechanism. |
would like to ask the Secretary if she is aware that the Home Ownership Scheme
and the Tenants Purchase Scheme are affecting the private sector to the extent
that they probably kill the secondary market and affect the first hand development
in areas which are primely allocated or reserved for private sector market, such
as Java Road and Shum Wan area?
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WEERARNLETER
Listing of Kowloon-Canton Railway Corporation
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17. MISS EMILY LAU: Madam President, in his reply to my question on 13
June, the Secretary for Financial Services informed this Council that the "'Sub-
committee on Currency Board Operations of the Exchange Fund Advisory
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Committee has recently considered the desirability and feasibility of determining

the optimal

level of foreign exchange reserves for Hong Kong" and

"recommended that further research and deliberation on the subject should be
carried out". In this connection, will the executive authorities inform this

Council:

(@)

(b)

()

of the factors which have prompted the Sub-committee on Currency
Board Operations (the Sub-committee) to consider the desirability
and feasibility of determining the optimal level of foreign exchange
reserves;

whether the public and this Council will be consulted on the optimal
level of foreign exchange reserves; and

when this Council will be briefed on the outcome of the Sub-
committee's research and deliberation?

SECRETARY FOR FINANCIAL SERVICES: Madam President,

(a)

(b)

(©)

The Sub-committee, of the Exchange Fund Advisory Committee,
gave consideration to the desirability and feasibility of determining
the optimal level of foreign exchange reserves in the course of its
general programme of work in studying ways of strengthening the
Currency Board system in Hong Kong.

No conclusion has yet been reached on whether an optimal level of
foreign exchange reserves can or should be specified. Members of
the Legislative Council and the public are welcome to express their
views on this issue.

The Sub-committee's deliberations are made public through the
publication of its records of meetings. There is currently no target
date for the Sub-committee to complete its research on this issue.
The Hong Kong Monetary Authority will brief Legislative Council
Members on the outcome of the Sub-committee's research and
deliberations on this issue when it is available.
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MISS MARGARET NG: Madam President, the election of the Chief Executive
by universal suffrage is the unswerving goal of many of us. Not only is this in
itself a manifestation of democracy, but it will do much to expedite a real
democratic system in the Hong Kong Special Administrative Region (SAR).
For it is difficult to imagine a Chief Executive elected by universal suffrage who
would not ensure that this Council will be elected also entirely by direct election
at the earliest possible date, or promote a style of government which is
democratic in every way.

But this is not to be this time round. We are restricted by the Basic Law
which enshrines universal suffrage in principle, but restrains its implementation
by a specific timetable until the year 2007.
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So the Bill which is before this Council today seeks only to implement an
"election” of the Chief Executive by an Election Committee (EC) of 800 as
provided in the Basic Law. The legislative power of this Council is limited.
We can only pass legislation consistent with the Basic Law. As a lawyer, I have
to accept that this Bill, if passed, will fall far short of our aspiration.

Madam President, once this is acknowledged, this Bill should have been
non-controversial — indeed almost purely technical. Such matters generally
vital to an election of a Chief Executive, such as qualification and nomination,
are already laid down by express provisions in the Basic Law. What a lawyer
with democratic conviction, such as myself, can do is to ensure that the greatest
degree of democracy achievable within this framework is achieved, and that the
autonomy the Basic Law has conferred on the SAR will not be compromised in
anyway. This is a simple guiding principle, and one which I myself have
followed throughout.

Thus, for example, when it comes to the question of overlapping
membership of the EC, I have no doubt that an ex-officio EC member who holds
more than one EC seat should be required to give up his non-ex-officio seat.
This is to ensure that the already small EC of 800 will not be further shrunk if
possible. I am pleased that the Administration has accepted this view and will
introduce the appropriate amendment to clause 3 at the Committee stage.

By the same token, I do not agree with the Administration to disqualify
holders of British National (Overseas) (BN(O)) passports from being candidates.
In accordance with democratic principles, there must be no unnecessary
restriction to the right to stand for election. The objection that it is
inappropriate for a BN(O) passport holder to be the Chief Executive because
such a person is theoretically entitled to British Consular protection in a country
other than the People's Republic of China is ill-founded. First, because from
China's point of view, a BN(O) passport is a mere travel document carrying with
it no greater right or significance. Secondly, all that is necessary from the view
of propriety is to require a candidate to give up his BN(O) passport upon being
elected.

Likewise, I am opposed to the lifelong disqualification of a person who has
been convicted of treason or sentenced to death. This is not required by the
Basic Law. It is also either unreasonable or unnecessary. Someone sentenced
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to death is unlikely to be in a position to stand for any election. Treason is a
horrible name which may be given to a whole range of offences, from the most
repugnant to the laudable "crime of conscience". The SAR has not yet enacted
laws under Article 23 of the Basic Law. The fact that such a lifelong
disqualification already exists in the Legislative Council Election Ordinance is no
justification. Two wrongs do not make a right.

Madam President, as stated in the Report of the Bills Committee, 1 did
consider that judges at least of the Court of Final Appeal (CFA) should be
permanently disqualified from candidature, because this is necessary to maintain
confidence in the independence of the Judiciary, given the strong political bias of
the composition of an EC of only 800 members. However, I have been
persuaded that although my concern is reasonable, life disqualification may not
be the only means. A declaration, of renunciation of any right to stand for
Chief Executive election upon being appointed to the CFA, will achieve the same
result.

These are, to me, straightforward matters. Equally straightforward is the
question on clause 4 which, to my great astonishment and distress, has developed
into a major constitutional controversy.

We have been assured by the Administration repeatedly that the function
of clause 4 is to provide that when the Chief Executive's office becomes vacant,
an election shall be held. Yet clause 4(c) of the Bill states that the Chief
Executive's office becomes vacant "if the Central People's Government revokes
the appointment of the Chief Executive". This suggests that a Chief Executive
duly elected under the laws of Hong Kong, and duly appointed by the Central
People's Government (CPG) under the Basic Law, can be revoked at will by the
CPG, and whenever the CPG chooses to revoke the Chief Executive's
appointment, the Chief Executive's office will become vacant. This suggestion
rightly causes concern, because it plainly gives the public the wrong impression
of the Chief Executive's office under the Basic Law. The Basic Law plainly
does not provide for the CPG to revoke the appointment of the Chief Executive at
will. The Chief Executive is appointed under the Basic Law. It stands to
reason that his removal by the CPG is likewise restricted by the Basic Law.

Madam President, at first blush, it may seem that amending clause 4(c) to
specify the circumstances provided in the Basic Law under which the CPG may
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remove the Chief Executive, with a "sweep up" clause referring to other
circumstances, if any, may meet the need. But upon closer scrutiny, this
obviously would be highly unsatisfactory and indeed dangerous.

This is because when it comes to be the Chief Executive's office, which is
pivotal to the architecture of the high degree of autonomy of the SAR, the Basic
Law is extremely thoughtful. Significantly, it contains no express provision
authorizing the CPG to remove the Chief Executive or revoke his appointment at
all. The Bills Committee is agreed that there is a power of removal by
necessary implication under Article 52 of the Basic Law which specifies the
circumstances requiring the Chief Executive to resign, and Article 73(9) of the
Basic Law which provides for the Chief Executive's impeachment by this
Council. After thorough examination and discussion, we could find no other
circumstance where an implied power of removal can be said to exist. It would,
therefore, only create uncertainty where there is none on a fundamental
constitutional matter for clause 4(c) to be drafted in an open-ended way,
suggesting an unwarranted interpretation of the Basic Law that there are hidden
causes for the Chief Executive to be removed.

Madam President, it may have been a complex issue to analyse. But once
the conclusion is reached, its correctness becomes blatantly obvious. It is
bewildering to me and other Members that the Administration refuses to listen no
matter how patiently we explained the reasoning to them, and patiently dealt with
its response, notwithstanding the strong and clear advice of highly respected
bodies such as the Hong Kong Bar Association. In fact, the Administration's
response is notable only for the absence of any reasoning. Reason is brushed
aside. Worse, the Administration suddenly and inexplicably launched a view
that the power of removal is exercisable under Articles 2, 12, 15, 43 and 47, in
addition to Articles 52 and 73(9) of the Basic Law.

Madam President, such wholesale distortion of the Basic Law undermining
Hong Kong's autonomy is staggering. It goes far beyond just an unsatisfactory
clause in a bill. It makes a mockery of the whole exercise of providing for the
election of the Chief Executive by law.

The Honourable Martin LEE has proposed an amendment to clause 4
which, in my view, reflects the true position under the Basic Law. The
Honourable Ms Audrey EU, SC and I have jointly proposed an alternative which



e — 2000 TR 11 H
LEGISLATIVE COUNCIL — 11 July 2001 97

does not pre-empt the interpretation of the Basic Law. It is said that we cannot
restrict or increase the power of the CPG by our legislation. This fact is,
however, no licence for sloppy or sycophantic legislation. We will explain in
greater detail at the Committee stage. For now, I would like to make clear that
this is such a fundamental principle that, should neither of our amendments carry,
I will have no alternative but to vote against the Bill at the stage of Third
Reading.

Thank you, Madam President.
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Miss Emily LAU rose to claim a division.
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THE PRESIDENT announced that there were 56 Members present, 36 were in
favour of the motion, 16 against it and two abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.

ME: (THREEBEGENER)

TEGEATEZESEFEEABER -
Council went into Committee.
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MISS MARGARET NG: Madam Chairman, the purpose of clause 4 in the Bill
is perfectly simple. At least it should be perfectly simple. It is to provide that
an election must be held when the Chief Executive's office becomes vacant.
For the purpose of the Bill, it does not matter how the office has come to be
vacant, or what circumstances have brought about the vacancy, except in one
aspect, and that is, whether the vacancy arises in the normal and expected
circumstance of the expiry of the term of the Chief Executive, or in unexpected
circumstances, before the term has expired. This is because in the latter event,
more time is needed for preparations for an election to be held.

The amendment proposed by the Honourable Ms Audrey EU, SC and
myself does exactly that, and leave the controversy of the power of the Central
People's Government (CPG) to remove the Chief Executive from his office to be
resolved some other time. Indeed, the need may never arise. Our amendment
has the virtue of prudence, neutrality and simplicity which is consistent with the
best principles of legislative drafting.

As Ms Audrey EU will explain, this amendment is supported by Professor
Albert CHAN, Dean of the Law Faculty of the University of Hong Kong, who is
also a member of the Basic Law Committee.

Madam Chairman, it is necessary to amend clause 4 because clause 4(c) of
the Bill suggests that the CPG has an unrestricted power to remove the Chief
Executive from his office which is inconsistent with the Basic Law and
undermines the high degrees of autonomy conferred upon the Hong Kong Special
Administrative Region (SAR) by the Basic Law. I have stressed the seriousness
of this error in my speech earlier today.
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The error has been pointed out in the submission of the Hong Kong Bar
Association (the Bar) to the Bills Committee. Let me just quote from the
concluding paragraphs of the submission.

"The power to appoint the Chief Executive under the Basic Law is subject
to restrictions. It is odd to argue for an unrestricted power of removal
from a limited power of appointment. It is invariably the other way
round as regards most statutory appointments. It is relatively easy to
appoint someone to a public office but more difficult to remove. Indeed,
the restrictions in the Basic Law point to the existence of a very limited
power of removal that can be exercised probably only in the two specific
circumstances identified in the proposed amended section 4(c) (that is,
under Articles 52 and 73(9) of the Basic Law).

We have already pointed out that the concern that the Chief Executive may
disappear or lapse into a coma of indeterminate length is addressed by
Article 52(1) of the Basic Law. It has also been suggested that Article 52
does not apply when the Chief Executive refuses to resign (apart from the
situation under Article 73(9) when the conditions for impeachment are
satisfied). This is a very specific situation and is covered by our
proposed amendment to section 4(c)(i). They are not good reasons for
inventing a plenary power of removal which would enable the CPG to
remove 'at pleasure' a Chief Executive who has been duly selected (or
elected) and duly appointed under Article 45 para 1 of the Basic Law."

In the submission of the Law Society of Hong Kong (Law Society) dated
5 July 2001, the restricted nature of the CPG's power of removal is
acknowledged. Paragraph three of the submission says:

"The Law Society submits that the CPG's decision to remove the Chief
Executive must first be initiated by the SAR".

Both the Bar and the Law Society disagree with a form of drafting that
suggests that there are wider, unspecified circumstances other than Articles 52
and 73(9) of the Basic Law for the CPG to exercise its power of removal.

Madam Chairman, in the light of the above arguments, and against the
background of the intense debate in the Bills Committee, the Administration's



e — 2000 TR 11 H
154 LEGISLATIVE COUNCIL — 11 July 2001

final amendment to clause 4(c) cannot be acceptable. It is merely cosmetic.
More than that, it is cosmetics painted over an ugly and unconstitutional denial of
autonomy. It does the people of Hong Kong a great disservice, and insults the
good faith with which the National People's Congress conferred that autonomy
on the SAR by promulgating the Basic Law.

As for the amendment proposed by the Honourable Martin LEE, SC, I
have no doubt at all, personally, that this reflects the true intent and construction
of the Basic Law. For those who share this view, his is the best alternative, and
I will vote in favour of his amendment. If his amendment fails, then the Audrey
EU - Margaret NG amendment is the bottom line. But it is a decent bottom line,
Madam Chairman, offered not in defiance but in a spirit of problem-solving,
backed by sound law and sound drafting.

Thank you, Madam Chairman.
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DR DAVID LI: Madam Chairman, I would like to comment on the Committee

stage amendment to the Chief Executive Election Bill jointly proposed by the
Honourable Miss Margaret NG and the Honourable Ms Audrey EU.

A great deal of time has been spent in debating the provisions of clause 4
of this Bill, covering vacancy in office. The true import of this clause is to
distinguish between a vacancy that arises naturally at the end of the Chief
Executive's normal term of office, and one that arises for any other reason. It
is necessary to make a distinction as the procedure to follow in arranging an
election would be different in each case.
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The original draft of this clause went further than was necessary, and spelt
out how a vacancy may arise. During deliberations, the Administration
attempted to respond to concerns raised by Members by expanding on the ways
in which the post may become vacant.

This, in my view, was unnecessary. In so doing, we have politicized the
issue and lost sight of the purpose of this clause of the Bill.

I commend the Honourable Members who have proposed the simple and
straightforward Committee stage amendment now before us. The amendment
wastes no words, and it makes no judgments. It simply allows for proper
arrangements to be made for the conduct of an election. It is in my opinion that
this amendment is worthy of consideration by the Administration and by all
Members of this Council.

Thank you, Madam Chairman.
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THE CHAIRMAN'S DEPUTY, MRS SELINA CHOW, took the Chair.
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"I understand that clause 4 (vacancy in office) of the Chief Executive
Election Bill has become a subject of controversy, and has raised the
difficult constitutional issue of whether, and, if so, under what
circumstances the Central Government can dismiss the Chief Executive of
the Hong Kong Special Administrative Region (SAR).

The constitutional issue mentioned above is a question of interpretation
of the Basic Law. Under the Basic Law, neither the Legislative Council
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nor the SAR Government has the power to interpret the Basic Law. Such
power can only be exercised by the Hong Kong courts under Article 158 of
the Basic Law, or by the NPC Standing Committee itself.

In these circumstances, I believe that it is in the public interest that we
should avoid, if at all possible, dealing with the question of the dismissal of
the Chief Executive by the Central Government in the Chief Executive
Election Bill. After studying the matter, I do believe that it is indeed
possible to do so."

PRAZ R R B AR DB IEZE - 1058538 7 DU 4 = i 19 [
o MY R SCAR

"I think that the proposed amendment makes much sense and sincerely hope
that you will advise the Government not to oppose it. [ recommend this
approach to you not only because it can avoid unnecessary constitutional
controversies, but also because I believe this approach is sound one from the
point of view of constitutional principles. As mentioned above, it is not
the business of the SAR Government or the Legislative Council to interpret
the Basic Law. To provide in the Chief Executive Election Bill that the
Central Government has a power to remove the Chief Executive in an
undefined set of circumstances is itself an act of interpretation of the Basic
Law. I respectfully submit that the SAR Government and the Legislative
Council should refrain from making such an interpretation (and hence
trespassing on the province of the courts and the NPC Standing Committee)
as far as possible. And as discussed above, it is indeed possible in this
particular case, if the kind of amendment proposed by Audrey receives your
support. "
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THE CHAIRMAN resumed the Chair.
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THE CHAIRMAN'S DEPUTY, MRS SELINA CHOW, took the Chair.
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THE CHAIRMAN resumed the Chair.
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Geographical Constituencies and Election Committee:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 29 were present, five were in favour of the motion, 23 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 27 were
present, 14 were in favour of the motion and 12 against it. Since the question
was not agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 29 were present, eight were in favour of the motion, 20 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 28 were
present, 15 were in favour of the motion, 11 against it and one abstained. Since
the question was not agreed by a majority of each of the two groups of Members
present, she therefore declared that the motion was negatived.
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Mr Martin LEE rose to claim a division.
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THE CHAIRMAN announced that there were 55 Members present, 35 were in
favour of the motion and 18 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Miss Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 55 Members present, 35 were in
favour of the motion and 18 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Mr Martin LEE rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 28 were present, six were in favour of the motion and 22 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 26 were present, 12 were in
favour of the motion and 13 against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Mr Martin LEE rose to claim a division.
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THE CHAIRMAN announced that there were 54 Members present, 35 were in
favour of the motion and 17 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Mr Martin LEE rose to claim a division.
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THE PRESIDENT announced that there were 56 Members present, 36 were in
favour of the motion and 18 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Resumption of Second Reading Debate on Bill
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2001 FWg A (B 35%) HRBIEE)
REVENUE (NO. 3) BILL 2001

MERARK 2000 F 48 D HESZNEFEE_BEE
Resumption of debate on Second Reading which was moved on 25 April 2001

FE FR LRI EEZEZEEN IR REERFRES R EgNRERAE
?R%III °

MISS MARGARET NG: Madam President, as Chairman of the Bills
Committee on Revenue (No. 3) Bill 2001, I wish to briefly report on the
deliberations of the Bills Committee.

The Revenue (No. 3) Bill 2001 seeks to amend the Stamp Duty Ordinance
and the Securities and Futures Commission (Levy) (Securities) Order to give
effect to a number of revenue proposals in the 2001-02 Budget. Members
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support the proposals to reduce the stamp duty on stock transactions by 11%
from the existing 0.225% to 0.2% per round transaction in 2001-02. Members
agree that it is a positive move to promote the further development of Hong
Kong's financial market. As regards levy on stock transactions, members have
no objection to the proposal to remove that portion of the levy going to the Stock
Exchange of Hong Kong and replace it by a trading fee set at the same rate as
levy reduction.

The proposal to increase the existing levy on securities transactions is
related to the establishment of a new compensation scheme envisaged in the
Securities and Futures Bill which is currently examined by the Bills Committee.
The Administration plans to set up an investor compensation fund after the
enactment of the Securities and Futures Bill. Prior to this, the Administration
considers it prudent to start building up the balance under the existing Unified
Exchange Compensation Fund (UECF) so that the bigger balance may be
transferred to the new fund when established.  For this reason, the
Administration proposes to increase the existing levy on securities transactions
by 0.002 % until the new fund has accumulated to $1 billion.

Since the Bills Committee concerned has not yet completed its scrutiny of
the Securities and Futures Bill, members considered it inappropriate to agree to
the proposed levy increase under this Bill. Members have, therefore, asked the
Administration to defer the proposal until the new fund has been approved. In
response, the Administration has pointed out that the existing UECF needs
topping up and has provided supplementary information to the Bills Committee
to justify the need to increase the levy for the purpose. Members note that
taking into account the compensation payments for the claims of the four default
cases during the Asian financial crisis, the UECF has a balance of approximately
$658 million and there is no recurrent source of levy income to maintain the
Fund. Members also note that under the model developed by the consultant
engaged by the Securities and Futures Commission (SFC), and using the existing
compensation arrangements, the UECF should maintain assets at about $780
million in order to reach a prudent level. With the proposed increase of
0.002% in the securities transaction levy and based on recent market turnover
value, the Administration estimates that the UECF would receive about $100
million levy income each year.
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Taking into consideration of the above information, the Bills Committee
has agreed to the proposed increase in the securities transaction levy subject to
two undertakings to be made by the Administration, that is, following the
enactment of the Bill, (a) the SFC will, pursuant to section 99(2) of the Securities
Ordinance, pay to the UECF all the monies received from the 0.002 percentage
point increase of the rate of levy payable on securities transactions; and (b), after
the assets of the UECF have reached the level of $800 million following the levy
increase, a review of the funding needs of the UECF will be conducted to
consider whether the 0.002 percentage point increase of the rate of levy should
continue and whether legislative amendments should be introduced to give effect
to the outcome of the review.

The Administration has confirmed in writing that it will include the above
undertakings in the speech to be delivered by the Secretary for the Treasury
when the Second Reading debate on the Bill is resumed.

Thank you, Madam President.
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SUSPENSION OF MEETING
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Suspended accordingly at twenty-three minutes past Nine o'clock.
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Annex 111
CHIEF EXECUTIVE ELECTION BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Constitutional Affairs

Clause Amendment Proposed
2 (@) In subclause (1) -
(1)  in the definition of "polling date", by deleting
"appointed under" and substituting "fixed in
accordance with";
(1)  in the definition of "prescribed public officer",
in paragraph (e), by adding "Hong Kong"

before "Monetary";

(ii1) in the definition of "subsector election”, by
deleting "1(1)" and substituting "1".

(b) By deleting subclause (2).

3 (@) In subclause (2), by deleting "JE " and substituting "¢ ".
(b) By adding -
"(3) The date on which the term of office of

the Chief Executive commences shall be published by
notice in the Gazette.".

4 By deleting paragraph (c) and substituting -



266

g — 2000F TH 11 H

LEGISLATIVE COUNCIL — 11 July 2001

Clause

10

(a)

(b)

(©)

(d)

Amendment Proposed

"(c) 1if the Central People's Government removes the
Chief Executive from office in accordance with the
Basic Law.".

In subclause (1), by deleting "be appointed by the Chief
Executive." and substituting -

, where the first day of the period of 95 days
expiring at the beginning of the day on which the
vacancy will arise -
(a) 1is a Sunday, be that Sunday; or
(b) is not a Sunday, be the Sunday
immediately preceding the
commencement of that period.".

By deleting subclause (2).

In subclause (3), by deleting "be appointed by the Acting
Chief Executive." and substituting -

", where the 120™ day after the date on which the
office becomes vacant as specified under section
52)(b) -

(a) 1is a Sunday, be that Sunday; or

(b) is not a Sunday, be the Sunday
immediately following that day.".

By deleting subclause (4).
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Clause

11

Amendment Proposed

(a) By deleting everything before subclause (2) and substituting

"11. Fixing new polling date under
certain circumstances

(1) Where -

(@) a polling date is fixed in
accordance with this section
or section 10; and

(b) no candidate is validly
nominated under section 17
at the close of nominations,

the new polling date shall, where the 42™ day after
the close of nominations -

(c) is a Sunday, be that
Sunday; or

(d) 1is not a Sunday, be the
Sunday immediately
following that day.".

(b) By adding -
"(1A) Where -
(@) a polling date is fixed in

accordance with this section
or section 10; and
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Clause Amendment Proposed

(b) the proceedings for the
election are terminated
under section 21A(1),

the new polling date shall, where the 42" day after
the termination of the proceedings for the election -

(c) is a Sunday, be that
Sunday; or

(d) 1is not a Sunday, be the
Sunday immediately
following that day.".

(c) By deleting subclause (2) and substituting -

"(2) If the candidate returned at an
election for appointment to fill the vacancy in the
office of the Chief Executive -

(a) that will arise under section
4(a) cannot assume the
office  of the  Chief
Executive on the day on
which the vacancy arises,
the new polling date shall,
where the 120™ day after
the expiry of the term of
office of the serving Chief
Executive -

(i) is a Sunday, be that
Sunday; or

(i) 1is not a Sunday, be
the Sunday
immediately
following that day;
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Clause

12

14

Amendment Proposed

(b) that has arisen under
section 4(b) or (c) cannot
assume the office of the
Chief Executive before the
expiry of 6  months
commencing on the date on
which the vacancy arose,
the new polling date shall,
where the 120" day after
the expiry of those 6
months -

(1) 1s a Sunday, be that
Sunday; or

(1) 1is not a Sunday, be
the Sunday
immediately
following that day.".

(d) By adding -
"(3) Where a new polling date is fixed in

accordance with this section, the Chief Electoral
Officer shall fix the nomination period accordingly.".

By deleting everything after "date" and substituting "fixed in
accordance with section 10 or 11 shall be published by notice in
the Gazette.".

(@) By adding -

"(ea) he has, in Hong Kong or any other place, been
sentenced to death and has not either -



g — 2000F TH 11 H

270 LEGISLATIVE COUNCIL — 11 July 2001
Clause Amendment Proposed
(1)  served the sentence or undergone such
other punishment as a competent
authority may have substituted for the
sentence; or
(1)) received a free pardon;
(eb) he has been convicted of treason;".
(b) In paragraph (f)(i), by deleting "or to death".
(c) In paragraph (g), by deleting "by the Court under section
10(1) of" and substituting "for the time being under".
16(5) (@) In paragraph (a), by deleting "3" and substituting "3(1)".
(b) By adding -
"(aa) is serving a sentence of imprisonment for the
time being;".
(c) In paragraph (b), by deleting "(d),".

19 (@) In subclause (1), by deleting "5:00 p.m. on the last working
day before the polling date" and substituting "the close of
nominations".

(b) By adding -

"(3) A person who is nominated as a
candidate shall cease to be regarded as such upon the
withdrawal of his candidature.".
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Clause Amendment Proposed
20(1) (a) By deleting "it comes to the knowledge" and substituting

"proof is given to the satisfaction".

(b) In paragraph (b), by deleting "of section 14; or" and
substituting "(except paragraph (f)) of section 14;".

(c) By adding -

"(ba) a candidate is or has been convicted, within the
5 years before the polling date, in the manner
prescribed by subparagraph (i), (ii), (iii) or (iv)
of section 14(f); or".

New By adding -

"21A. Termination of election

proceedings

(1) Where -

(a)

(b)

at the close of nominations 2 or
more candidates are validly
nominated; and

proof is given to the satisfaction
of the Returning Officer that any
candidate dies or is disqualified
under section 20(1) from being
elected at any time after the close
of nominations but before the
declaration of the result of the
election,

the Returning Officer shall, by a public declaration,
terminate the proceedings for the election.
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Clause Amendment Proposed

(2) If a candidate is eliminated at any round
of voting under section 26(3)(c) or (4)(c), he shall cease to
be regarded as a candidate for the purposes of subsection

(1)(b).".
22 By deleting the clause and substituting -

"22. The only candidate shall
be returned

If at the close of nominations only one candidate is
validly nominated, the Returning Officer shall publicly
declare the candidate to be returned at the election.".

25 (@) In paragraph (a), by deleting "3" and substituting "3(1)".
(b) By adding -

"(aa) is serving a sentence of imprisonment on the

polling date of an election;".

(c) In paragraph (b), by deleting "(d),".

26(2)(b) By deleting "or section 27(2)(b) or 28(3)(c)".

27 By deleting the clause.

28 By deleting the clause.
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Clause

30

34

35(2)

39(b)

44(2)

60(b)

Amendment Proposed

By deleting "under section 38" and substituting "or the Court of
Final Appeal pursuant to the determination of an election petition
or otherwise".

(@) In subclause (1)(b)(ii1), by deleting "was validly nominated
but".

(b) In subclause (4), by deleting "disqualified under section
16(5) from making nomination at an election, he shall" and

substituting -
"disqualified -
(@) under section 16(5) from making
nomination at an election; or
(b) under section 25 from voting at
the poll at an election,
he shall".

By deleting "/\ 75 " and substituting "# T ".

By adding "Court or the" after "the".

By deleting "they are" and substituting "it is".

In the proposed section 7(1A), by deleting paragraph (a).
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Clause Amendment Proposed
68 In the proposed section 53(2)(aa), by deleting "3" and substituting
n 3(1) " .
76(b) In the proposed item 65, by deleting "and (3)".
Schedule, (@) In subsection (1), by adding -
section 1
""corporate member" (& #& 5k &), in relation to a
body included in a subsector, means a body
that is a member of the body so included;".
(b) In subsection (3)(b)(ii), by deleting "body that is a" and
substituting "corporate”.
Schedule, In column 3 of item 2 of Table 5, by deleting paragraph (1).
section 2
Schedule, (@) By deleting the heading and substituting
section 3

"Resignation of member of Election Committee".
(b) By adding before subsection (1) -
"(1A) If -

(@) on 14 July 2000, a person
was a member of the
Election Committee
constituted on that date
under the  Legislative
Council Ordinance (Cap.
542) (other than an ex-
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Clause

Amendment Proposed

officio member of the
Committee  within  the
meaning of that Ordinance
in force on that date); and

(b) after that date, the Electoral
Registration Officer, by
adding the person's name to
the final register of
members of the Election
Committee, registered the
person as an ex-officio
member of the Committee
under section 1(10) of
Schedule 2 to  that
Ordinance in force
immediately before the
commencement of section
74 of this Ordinance,

the person is deemed to have resigned, on the
commencement of this section, from the membership
referred to in paragraph (a).

(1B) If -

(a) aperson is a member of the
Election Committee (other
than an ex-officio member);
and

(b) the Electoral Registration
Officer, by adding the
person's name to the final
register of members of the
Election Committee,
registers the person as an
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Clause Amendment Proposed
ex-officio member of the
Committee under section
41(3),
the person is deemed to have resigned, on the date of
the publication under section 41(4) of a notice to the
effect that the person's name has been so added, from
the membership referred to in paragraph (a).".
Schedule, (@ In subsection (1)(b), by adding "thereafter," before
section 4 "within".
(b) In subsection (4)(a) -
(i) by deleting "not later than" and substituting
nonn :
(i) in subparagraph (ii), by adding ", or being
deemed to have resigned," after "resigned";
(ii1) in subparagraph (iii), by deleting ", or eligible
to be registered," and substituting "or eligible
to be registered, or having been disqualified
from being registered,".
Schedule, (@) In subsection (1) -
section 5
(i)  in paragraph (a), by deleting "determine" and
substituting "ascertain”;
(i)  in paragraph (b), by deleting "determined" and
substituting "ascertained".
(b) In subsection (2), by deleting "a determination” and

substituting "an ascertainment".
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Clause

Schedule,
section 7(7)

Schedule,
section 9

Schedule,
section 11(1)

Schedule,
section 12

Amendment Proposed

By deleting "designated" where it secondly appears.

(a)

(b)

(b)

(c)

(a)

(b)

(©)

In paragraph (c)(i), by adding "conduct" after "corrupt".

By deleting paragraph (d) and substituting -

"(d) 1s found for the time being under the Mental
Health Ordinance (Cap. 136) to be incapable,
by reason of mental incapacity, of managing
and administering his property and affairs;

or .

In the definition of "subsector final register”, by deleting
"of persons entitled to vote at a subsector election,” and
substituting "to be".

In the definition of "subsector provisional register", by
deleting "of persons entitled to vote at a subsector
election," and substituting "to be".
In the definition of "voter", by deleting ", and is not
disqualified from being," and substituting "so registered
and is not disqualified from being".

In subsection (3)(b), by deleting "the education" where it
secondly appears and substituting "that".

In subsection (4)(b), by deleting "the education" where it
secondly appears and substituting "that".

In subsection (5)(b), by deleting "the social welfare" where
it secondly appears and substituting "that".
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Clause Amendment Proposed
(d) In subsection (6) -
(i)  in paragraph (a), by deleting "(a),";
(1)  in paragraph (b) -
(A) by deleting "the tourism" where it
secondly appears and substituting "that";
(B) Dby deleting "(a),".

(¢) In subsection (7)(b), by deleting "the tourism" where it
secondly appears and substituting "that".

(f)  In subsection (16), by deleting "(a),".

Schedule, (@) In paragraph (a), by deleting "subsector provisional register
section 14(1) of voters" and substituting "provisional register of voters
for subsectors".

(b) In paragraph (b), by deleting "subsector final register of
voters" and substituting "final register of voters for
subsectors".

Schedule, (@) In paragraph (e)(i), by adding "conduct" after "corrupt".
section 18
(b) By deleting paragraph (f) and substituting -

"(f) is found for the time being under the Mental
Health Ordinance (Cap. 136) to be incapable,
by reason of mental incapacity, of managing
and administering his property and affairs;

or .
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Clause

Schedule,
section 21

Schedule,
section 23

Schedule,
section 25(3)

Schedule,
section 26

(b)

(b)

()

(d)

Amendment Proposed

In subsection (1), by deleting "5 p.m. on the working day
before the date of the subsector election, but not otherwise"
and substituting "the close of nominations".

In subsection (2), by deleting "a subsector" and substituting
"such a".

In the heading, by deleting

", disqualification or withdrawal" and substituting "or
disqualification".

In subsection (1) -

(1) by deleting "it comes to the knowledge" and
substituting "proof is given to the satisfaction";

(i) by deleting "or has withdrawn his candidature
under section 21";

(ii1)) by deleting "or the withdrawal".

In subsection (2)(a), by deleting "or has withdrawn his
candidature".

In subsection (4), by deleting "it comes to the knowledge"
and substituting "proof is given to the satisfaction".

By deleting "#5 H /9 " and substituting "# H ".

(a)

In subsection (1), by deleting "it comes to the knowledge"
and substituting "proof is given to the satisfaction".
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Clause Amendment Proposed

(b)

Schedule, (a)
section 27(3)

(b)

Schedule, (a)
section 29

(b)

Schedule, (a)
section 30(1)

(b)

In subsection (2)(d), by deleting "members" where it first
appears and substituting "member".

By deleting "and" and substituting a comma.

By adding "and the EAC Regulations" after "(Cap. 541)".

In subsection (5) -

(@)

(i)

(iii)

by deleting ", the candidate to be elected for
the subsector";

in paragraph (a), by adding "the candidate to

n:_n,

be elected for the subsector" before "is";

in paragraph (b), by adding "the candidates to
be elected for the subsector" before "are".

In subsection (8), by deleting "it comes to the knowledge"
and substituting "proof is given to the satisfaction".

In paragraph (d)(i), by adding "conduct" after "corrupt".

By deleting paragraph (e) and substituting -

"(e)

is found for the time being under the Mental
Health Ordinance (Cap. 136) to be incapable,
by reason of mental incapacity, of managing
and administering his property and affairs;

or .
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Clause Amendment Proposed

Schedule, (@) In paragraphs (b) and (c), by deleting "determined" and

section 40(4) substituting "ascertained".
(b) By deleting "determination” and substituting
"ascertainment”.

Schedule, By adding "or 48" after "39".

section 42(2)
Schedule, (@) In subsection (1)(a), by deleting "the" where it secondly
section 49 appears.

(b) In subsection (2)(d)(1), by deleting "(a),".
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CHIEF EXECUTIVE ELECTION BILL
COMMITTEE STAGE
Amendments to be moved by the Honourable Martin LEE Chu-ming
Clause Amendment Proposed
Part 2, By deleting "TERM OF OFFICE AND ELECTION" and
heading substituting "TERM OF OFFICE, VACANCY AND
ELECTION".
4 By deleting the clause and substituting -

"4.  Occurrence of vacancy in office

The office of the Chief Executive only becomes
vacant -

(@) on the expiry of the term of office of the
Chief Executive;

(b)  if the Chief Executive dies;
(c) if the Chief Executive -

(1)  resigns under Article 52 of the
Basic Law; or

(1)) resigns for a reason other than
those specified in Article 52 of the
Basic Law and such resignation is
accepted by the Central People's
Government; or
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Clause

5(1)

6(e)

13(d)(ii)

16(7)

32

76(b)

Amendment Proposed

(d) if the Central People's Government
removes the Chief Executive from office

(1) under any circumstances under
which he must resign under
Article 52 of the Basic Law but is
unable or refuses to do so; or

(i) upon the reporting to it for
decision of a motion of

impeachment passed against him
under Article 73(9) of the Basic

"

Law.".

By deleting "4(b) or (¢)" and substituting "4(b), (c) or (d)".

By deleting "4(b) or (¢)" and substituting "4(b), (c) or (d)".

By deleting "4(b) or (¢)" and substituting "4(b), (c) or (d)".

By deleting paragraph (a) and substituting -

"(a) a declaration to the effect that he will uphold the

Basic Law and pledge allegiance to the Hong Kong
Special Administrative Region; and".

By deleting the clause.

In the proposed item 65, by deleting "32(1),".
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Clause Amendment Proposed
4 By deleting the clause and substituting -

"4. Vacancy in office
An election shall be held -

(@) when the office of the Chief Executive
becomes vacant on the expiry of his term; or

(b) when the office of the Chief Executive
becomes vacant otherwise than on the expiry
of his term.".

5(1) By deleting "or (c)".

6(e) By deleting "or (c)".

13(d)(i1) By deleting "or (c)".



