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Chairman:

The Acting Commissioner has not had a chance to put on his earphone and
probably did not get the translation.

Mr EImo Charles D’Souza, Acting Commissioner of Inland Revenue (Atg C of IR):
| did, Mr Chairman.
Chairman:

Would you like to take the question or, the Secretary, would you like to take it
first? The Acting Commissioner?

Atg C of IR:

With your permission, Mr Chairman. The Honourable Member is quite right.
As the Director of Audit says, in 1991 we slowed down what we referred to as the
employers’ return assessing. The principal reason why we did that was that, on the basis
of past experience, we had found that it was just a routine check which was done and it was
very unproductive in terms of revenue and very cost inefficient in terms of the number of
staff who were engaged in the particular activity. If | could give you an example, in the
three years to 31 March 1989, the net effect of the wages audits which were conducted as a
consequence of the employers’ return assessing resulted in an additional tax of only
$130,000.
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Mr Chairman, the reason why the Department has seen fit to adopt some other
approach to add value to the services we provide was because this routine exercise was not
cost-effective. However, we have replaced the actual exercise with a strategic approach to
deal with the particular problems that we encounter. To give you a few examples, as a
consequence of releasing the staff from dealing with employers’ return assessing we now
have the field audit approach. Field auditors, when they undertake the screening and
scanning of files for field auditing and when they do actually field audit a case, they look at
it in a total aspect and as part of their auditing activity they would look into the employers’
returns and the way the employers have complied.

In addition to that, since we have focused on what we regard as more high-risk
areas, we have been dealing with share option schemes. As a consequence, we have raised
something like $15 million in tax revenue. We have looked at multi-nationals in terms of
the share option schemes they have. As a result, we have generated some $22 million.
More recently, since 1995 we have been looking at disguised employment cases. These
are the service company cases. As a consequence of that, we raised something like $228
million.

As you can see, Mr Chairman, the strategic approach, as compared to the results
which I indicated earlier, has proven to be a much more effective way of dealing with the
issue. However, now that the Director of Audit has requested that we go back and look
into the matter, the Department has appointed an Assistant Commissioner to form an ad hoc
committee and to have a complete fresh look at the matter to see if there is some other way
whereby we can meet the objectives which the Director of Audit has explained to us.

To give an example of what may be involved, Mr Chairman, we have a working
population of 3.3 million and only 40% of the people actually pay tax. There are 60%
who are outside the tax net. If we take round figures, we are talking of 2 million people
for whom now, as a consequence of what the Director of Audit is suggesting, and small
employers, small and medium enterprises, would be required in respect of every single
employee to complete an employers’ return.  The Department would have to process all of
that when in fact there would be absolutely no tax consequence. | think it is a question of
balancing the costs and the benefits.

Mr Chairman, we consider employers of restaurants and employers in the
construction industry and the transport industry are going to be very, very severely affected
if we have to introduce the recommendation of the Director of Audit in its totality. We are
hoping that we can meet them and discuss the problems, and see to what extent the cost of
compliance is going to increase because of the Director of Audit’s recommendation. In
the light of that, we will see whether we can in some way come out with a practical way of
dealing with the problem.
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Chairman:

| think the Acting Commissioner has not fully answered the second part of the
question, particularly on the nine cases which can be stated.

Atg C of IR:

Regarding the nine cases that the Department has investigated, the total tax
involved is less than $16,000. This is just another example that, notwithstanding there is a
significant apparent discrepancy, the actual tax effect is very, very small.

Chairman:

Maybe for other Members who are not familiar with the tax system, can you
explain quickly as well why it is such a small sum, where apparently from the table it looks
a rather large discrepancy financially?

Atg C of IR:

In these nine cases, there were four cases in which the employees would have
been within the tax bracket and their employers did not submit a return for them. Four other
employees were within the $108,000 exemption, and consequently there was no need for
them to respond. In the remaining one case, the employer made an error. There was a
duplication which the employer had done incorrectly. The tax effect of all the nine cases
is less than $16,000.
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T
FHMBREER -
Atg C of IR:

Mr Chairman, in response to the Honourable Member, | would confirm the
specific results of these nine cases. In the number one case in Table 2, there was an
apparent 77% discrepancy due to the omission to report liable employees, the actual tax
understated is $15,967. In another four cases, the discrepancy was due to the omission to
report low income employees or married employees, the non-reporting of single employees
earning below the basic allowance, or the employees’ income being non-taxable. There
was no tax effect. In the remaining one case which | referred to earlier, the discrepancy
was due to an error made by the employer in grouping salaries and wages of two related
companies. There was no tax effect. These are the specific nine cases which the
Honourable Member has referred to.
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Atg C of IR:

Mr Chairman, if | may respond to the Honourable Member. As | explained to
you at the beginning of my answer, in the three years prior to 1989, in those days we used
to do all the employers’ returns on a three-year cycle and we used to in fact each year look
at 35,000 cases. Over a period of three years, we had looked at 35,000 cases each year,
and the discrepancy we discovered in terms of tax was $130,000. So, | would respond to
the Honourable Member by saying that we cannot extrapolate from these nine cases,
because our actual experience is that it is quite different.
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Atg C of IR:

Mr Chairman, we thank you for that suggestion. There are two answers to the
guestion. One is that we appreciate your suggestion, and we are certainly going to take
that on board. In future, we are going to do what we shall refer to as a compliance check.
We shall take a random sample of cases and have a look at it, so that we keep people
honest.

The second aspect of your question, Mr Chairman, is that the principal obligation
for filing a return is not necessarily with the employer, because there is no tax involved there.
It is with the employee. Regardless of what information employers provide in their returns,
the principal obligation is still upon employees to file true and accurate returns.

I may just extend that answer, Mr Chairman. We do a matching exercise by
comparing the returns filed by employers with the returns filed by individual taxpayers. In
the past two years, for example, we have recovered tax and penalties of $34 million and $38
million respectively.

To extend this point of the employers’ return check again, it stands as a fact that
if an employer lodges his accounts and gives us certain figures, it seems highly improbable
that he would give the same Department completely different figures in the employers’
returns. That is why our experience over the years has shown this to be such an
unprofitable exercise.

Chairman:

Having filed numerous returns myself, I quite understand that. The financial
accounts figures have no direct bearing on the employers’ return at all. 1 think even the
Director of Audit’s Report recognises that. So, making a comparison of those figures is a
very laborious and difficult process. First of all, there are different closing dates for
annual accounts and, secondly, there may be a lot of salary elements which are not taxable.
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Atg C of IR:
Absolutely.
Chairman:

| think to compare the two figures is really a hit-and-miss affair.
Atg C of IR:

It is a futile exercise.

Chairman:

I would still ask the Acting Commissioner to try to explain clearly to the public
and through the Committee to the Members why on the other eight cases where the Director
of Audit has no information to pursue the reconciliation further, whether you can provide a
more detailed explanation of what went wrong in the other cases? You pick up Employer
A. But for the other eight cases is there a logical explanation of the deviation?

Atg C of IR:

| just gave you a specific answer, Mr Chairman. Would you like me to repeat it?
Chairman:

You have dealt with Table 3.

Atg C of IR:

These are the 10 cases. Table 2.
Chairman:

Table 3 includes all the 10 cases?

Atg C of IR:

Exactly.
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Chairman:

| see. Regarding the discrepancy which you see, you have told us of the tax
effect. But can you give us an explanation on how the figure is reconciled as well? Is it
possible to actually have a reconciliation?

Atg C of IR:

It should be possible, sir.  You can reconcile any two figures. We can certainly
do that.

Chairman:

| think that is what | am really looking for, a reconciliation statement, so that |
can take it to the Committee and explain to Members how such a big figure when it gets to
become a taxable sum becomes such a small figure. Then I think it will become clear.

Atg C of IR:

Could we provide that for you in writing, sir?
T
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Ms Emily LAU:

| want to ask about the Director of Audit’s recommendation about requiring
employers to do the reconciliation. According to the Commissioner’s reply in paragraph
2.22(a), you said you need time to consider the requirement. Do you foresee that posing
difficulties with the employers? Just then on the other point about requiring all the
employers to make returns on the employees, you say there is going to be cost involved and
you have to consult the employer associations and so on. On this part, is it going to cost
them money? Do you think it is going to help?

Atg C of IR:
Mr Chairman, if | may respond to the question. At present, the big employers
lodge their employers’ returns electronically. At the moment we have 1.6 million

employees who are covered electronically. To that extent, there would be no great cost of
compliance for the big employers. But, for the remainder, which is in the region of 1.6
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million-plus, these people actually in respect of every single employee would have to
prepare an employers’ return, and that is a significant additional cost to small employers.
It will also be a significant cost to the Department to merely process these papers, and our
past experience would suggest the tax is not significant to the extent of the cost.

Chairman:

I would also add that there is another one-point-something million employers
who are not filing returns now and who may have to file in the future.

Atg C of IR:
This is correct.
Chairman:
We are talking about something like two-thirds additional files.
Atg C of IR:
Absolutely right.
Ms Emily LAU:

The question | also asked, Mr Chairman, is to submit reconciliation statements.
You say that would also be very costly?

Atg C of IR:

We were indebted to the Chairman for the answer there, because what you have
in your accounts includes a lot of other figures than simply remuneration and salaries. A
reconciliation statement includes a lot of fringe benefits. It includes other items which
appear in different sections of the accounts, and this would impose a considerable extra cost
on the employer.

In addition to that, we file our employers’ returns on 31 March, but of course

accounts have all different dates. So it would add a lot of reconciliation problems, which
may not necessarily result in an additional dollar of revenue.

Ms Emily LAU:

You do not think the proposal is very practical and feasible?
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Atg C of IR:

This has been our past experience. But, as the Director of Audit has raised the
matter and as perhaps things are changing today, we have undertaken to have a fresh look at
it.  We will speak to the employer groups and find out the extent to which it is going to
impact on their members and, as a consequence of that, we will see if we can come up with
a more practical approach as to what we can do.

Chairman:

To put the matter in its proper perspective, | think that it is certainly technically
feasible, it is workable. It is just that | think the Acting Commissioner is saying that it
may not be cost-effective. | think this is a figure that the Director of Audit may not have
in hand before. It may not be cost-effective. There would be a lot of work on the part of
the employer, the employee and, in particular, to the Department concerned, in vetting all

this information. At the end of the day, having all these resources put into it, the actual tax
revenue likely to be missed in the past three years is quite small.

Atg C of IR:

You put it very succinctly, Mr Chairman.
Ms Emily LAU:

The points are not made in the response from the Administration in the Report.
From what you said here, it seems you have accepted the recommendations and you are
going to look into ways of implementing them.
Atg C of IR:

That is correct.
Ms Emily LAU:

But that is not my impression from what you just said?

Atg C of IR:

What we said is we are going to look for more practical ways of dealing with the
exact point.

- 156 - Friday, 8 December 2000



The use of employers’ returns and notifications
for assessing and collecting salaries tax

FI BB X iR EME T EFMUBEGEH ER

Chairman:

| think the Acting Commissioner is trying to say he will suggest other counter-
measures and talk to the Director of Audit. He will probably not take on the
recommendation in its totality. | think that is what I heard.
Atg C of IR:

Absolutely right.
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Atg C of IR:

Mr Chairman, with your permission, in an ideal situation, if the employers
complied with their obligations and gave us timely notice of the departure of an employee
and withheld any monies until they got a letter of clearance from the Department, we would
have no problem. Problems do arise genuinely for the employer, because you have
situations where the employee leaves all of a sudden. The employer has no prior
notification and, as a consequence, is not able to withhold the money, and he do not even
have an idea that the employee was going to leave. You then get a second type of
situation where, even though the employer has withheld money, it is not sufficient to cover
the tax of the employee who has left early. Then there is a third possibility, that an
employer actually becomes untraceable or does not have the funds to provide the cash.

We do have this particular problem in relation to this category of taxpayer. The
only thing | can suggest to the Honourable Member is that we are going to ensure that the
employers take their obligation more seriously. In instances where they say to us that the
employee did a flit by night, as it were, we are going to ensure that that is the case. We are
not going to take their word quite so easily. The important thing is, of course, education,
to ensure that the employer understands his obligation and is going to discharge it.

In addition to that, sir, we have now got the ad hoc committee working to see
what other measures we can introduce in order to deal with this particular problem. As we
have indicated before, in respect of visiting sportsmen and entertainers we do have a
provision whereby tax is withheld. That may provide a model for dealing with this category
of taxpayer, but we will need to consider the matter more seriously and it may well be that
legislation will be required before we can do anything.

The other aspect of this problem is that once we get the notification that the
employee is leaving we do have urgent teams who deal with the problem. In the majority
of cases, if no tax is payable the employer will get a letter of release to pay the employee.
In those cases where there is a liability, in most of the cases the employee will come to the
Department, make his return, pay his tax, and we will issue a letter of release.

In the cases that the Director of Audit has pointed to and drawn to our attention,
there has been a problem for the reasons which I gave you. Of those 20 cases, in 17 of
them the employer said to us that they did not know the employee was going to leave, he
just did a flit overnight. In one of the cases, the prosecution is presently in train, and in two
of the cases, we have issued warning letters to the employer. That is the actual outcome
on the 20 cases which the Director of Audit has notified.
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So, in relation to stopping a taxpayer from leaving Hong Kong, prior to 1993 it
was a relatively simple matter. The Commissioner merely provided a certificate to a District
Judge and said that tax was owing and we should stop this person from leaving Hong Kong
and we had knowledge that he was about to depart. With the introduction of the liberty of
movement regulations under the Bill of Rights Ordinance in 1993, we had to revise the law
and we now have what is known as a departure prevention direction. In order to achieve
this, we have to ensure that the taxpayer knows he had a liability to tax, and the Department
must be satisfied that this person was intending to depart or had departed for good before
we can actually go to a judge to achieve the departure prevention direction.

As a consequence of this, because the bar has been raised to such an extent, it has
been somewhat difficult for us in many cases to have the necessary clear evidence to satisfy
a judge that in fact he would agree to provide us with a departure prevention direction.
That is one of the difficulties we face. Having said that, we certainly will speed up as
much as we possibly can our procedures to ensure that at the earliest possible time we can
obtain direction.
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Atg C of IR:

Mr Chairman, how soon we can get a departure prevention direction is purely
dependent on whether we have the relevant evidence that the particular person had
knowledge that he was owing tax. To give you an example, sir, if this taxpayer left Hong
Kong without his employer or the Department knowing, if we have since issued a demand
note but he has not received it, if it is returned to the Department undelivered, we cannot
take action because we do not know that he had knowledge that he owed tax.

The second hurdle is that we must have knowledge that he intends to depart Hong
Kong for good. People going in and out of Hong Kong is not a good enough reason to get
a departure prevention direction. There are people in every line of business going into
China and out of China and crossing the border by plane. We cannot stop them, unless we
have knowledge and can satisfy a judge that he had the intention to depart permanently
without paying tax. This is the high bar that we have to cross before we can convince a
judge to give us a departure prevention direction. It could be one year or it could be one
week if we have the relevant evidence.
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Atg C of IR:

With regard to penalties, this is a matter which the ad hoc committee is looking
into. If we want to increase it, we will have to come before this body in order to do so.
We are considering it and we will seek policy approval in the fullness of time before we can
do anything.

EJ:
FIEVRERS -
FEES

LR - FRRIR S S PSR LA H 553.9F - A RIEIER > —IHE M EE
W RRER > BEEHMEGRRR - 35398 - “His A — k& i (g ik
KNEF— R A G2 REANE e BITRHZ L Z(EENE - T8 s R HERRE
HHA R ERFIERZGELEIE - WA G RIUE (] ERE s B RE T8 - NE R H %
At NBEAE T £ AU RE » Ry A L EREM R T Ee ? MRERREEN - &
(A EE ? RREABISHRIUGEITEE » MRME @258 ThE 2 - 7 HE5

=141
i

/

-160 - Friday, 8 December 2000



The use of employers’ returns and notifications
for assessing and collecting salaries tax

FI BB X iR EME T EFMUBEGEH ER

Rt - 258 Ta DU T RIS R R S iR s B = A Bt > B (E
Fﬁ?%%%%f‘<<$£tff*%_u25%7—nﬂﬁfﬁﬂ&¢§$ﬁ TEZE - EME R A SRR E B R
TTENTE DL T > REHE S R fm R LR E AR SRR 2 2 SR rEFRREENE
?ﬁt&‘fﬁi&ﬂlﬁ A@F&Hﬂﬁ KHfg 2

TE:
FRIERIRE - SeEs R R R -
Atg C of IR:

Sir, if | may, with your permission, provide the Honourable Member with an
answer. In relation to notification of commencement and cessation, the law presently
provides for a maximum penalty of $10,000 for failure to comply. The first point is we
are going to increase the number of actions we take against employers, but the reason why
we have not taken prior to this action perhaps as much as the Honourable Member would
like is that if an employer lodges a return late he has complied, even though he has not
strictly complied with the law. Our experience has been, if we go and prosecute such an
employer, we are accused of being vindictive. All the judge is concerned with is that he
has in fact filed that return. The fact that he has filed it late you are wasting the court’s
time. That has been one of the factors which has dissuaded us from perhaps taking as
much action as we would like to.

Now that the Director of Audit has drawn this matter to our attention, we will
again speed up actions on employers not fully complying with their obligation. As | say, if
the court is not minded to see it our way, then we do have a problem in taking matters
further.
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We do issue warning letters.
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Atg C of IR:

We have been doing that.
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Atg C of IR:

With your permission, Mr Chairman. In the old days we were able to get
information from all the entry and exit points of the movements of taxpayers and it used to
be a very helpful way to locate taxpayers who had become untraceable because in the
immigration they had given their current addresses where they were living and such things.
Nowadays, of course, that is not possible because of the privacy requirements, and also
because not all travellers passing through immigration checkpoints are required to complete
arrival/departure cards which can show the most current addresses. We can only now get
the Immigration to give us the information when we get a departure prevention direction
from a court, who then empowers the Immigration to stop somebody and give us the
information. That is the problem.

Ms Emily LAU:

Mr Chairman, how did the Department get the 739 names? All were after the
court had given the order?

Atg C of IR:

This is not in respect of all the 739. Some of these must be old cases because on
average we now produce around 100 to 120 departure prevention directions per annum. We
actually have concurrently on our books 1,000 departure prevention directions. That is the

accumulation over the years which have not been closed. That could be one of the bases
on which the 700 figure is arrived at.

Ms Emily LAU:

Mr Chairman, can the Acting Commissioner provide maybe in writing a clearer
breakdown of how the 739 was arrived at?

Atg C of IR:

Certainly.

-164 - Friday, 8 December 2000



The use of employers’ returns and notifications
for assessing and collecting salaries tax

FI BB X iR EME T EFMUBEGEH ER

Ms Emily LAU:

Also, | want to ask the Chairman whether the Acting Commissioner would like to
see maybe the law amended or any help given to you so that you can get information on
people departing? Or do you think that is actually a breach of the Ordinance and a breach
of privacy and you do not think you want to venture into that area?

Atg C of IR:

Sir, we would like as much information as we could get, but there are other
considerations which we have to bow down to. Our ad hoc committee will look at the
matter and be very grateful for the suggestion which the Honourable Member has made,
and we will take it on board that if there are more stringent disclosure requirements that we
could get from other government departments, then we would certainly take that on board.

Ms Emily LAU:

Mr Chairman, | have not made any suggestion. | am just asking a question. |
think at the end of the day our Committee will make recommendations and no doubt we
may have some intense discussions behind closed doors on the way forward on this because
we have to balance a number of things, privacy and also how your Department can operate
efficiently. | am just asking you a question on what you think. We have not made any
suggestion yet. | hope the Acting Commissioner will understand.

Atg C of IR:

Mr Chairman, when | was actually the senior assessor in enforcement | would
find it extremely helpful. Even at 10 o’clock at night I would get a call from the
Immigration to say that this person is on the stop list, he is leaving, and | would be down at
the airport and | would actually get people to pay their tax before they left Hong Kong.
Nowadays, unfortunately those type of facilities are no longer available to us and so we
have to scratch for these sort of pieces of information that we can now obtain on people’s
movements.

Ms Emily LAU:

| think we have to deliberate carefully first, Mr Chairman, before we make any
recommendations. What | am asking, Acting Commissioner, is for your view? You
would like to have that power, that is what you are saying?

Atg C of IR:

That would be very useful.
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Ms Emily LAU:
You also understand the privacy concerns?
Atg C of IR:
That is our hurdle at the moment which prevents us from getting the information.
Ms Emily LAU:
Not just a hurdle, but also something that you respect.
Atg C of IR:
That is the law which we adhere to, yes.
Ms Emily LAU:

Mr Chairman, may | move on to ask about discrimination, or what may be
discrimination in some people’s eyes. In paragraph 3.29 (i) and (j), your advice is to target
the so-called high-risk employees, and these are mainly people recruited from outside Hong
Kong. I notice at the beginning of that sentence (i) you said it is your policy to maintain a
simple and non-discriminatory tax system, which is of course something | whole-heartedly
support. | do not know whether you have taken any advice, including legal advice, as to
whether it is really desirable to target a particular group of employees, i.e. those recruited
from outside Hong Kong, because you regard them as high-risk and to apply a treatment to
them that would not be applied to other taxpayers. Is that something that is desirable? Is
there something for us to even explore adopting?

Atg C of IR:

With your permission, Mr Chairman, the Honourable Member makes a point
which we wholly recognise, that we should not discriminate between the two types of
employees. The problem is, of course, that the Administration faces the problem that these
people are much more likely to leave Hong Kong, as we have found out, without paying
their tax. Of course, some of them. And once they are out of our jurisdiction, it is then
very difficult to in fact recover the tax.

As an example of different treatment, for example, visiting sportsmen and
entertainers, when they come to Hong Kong, their agents have to withhold the tax and remit
that tax to the Department. Now, that system seems to work reasonably efficiently. If
we could look upon that as a possible model in respect of a high-risk category of employees,
that may well provide us with some suggested solution to the problem which the Director of
Audit has identified.
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Ms Emily LAU:

Mr Chairman, | asked the Acting Commissioner whether he has taken any legal
advice on the question of discrimination or any possible challenge on the grounds of
discrimination. Have you taken any advice?

Atg C of IR:

The ad hoc committee is actually looking at the possible solutions, and as we
ponder them, we will also seek legal advice. At the moment we have not.

Ms Emily LAU:

| think we would like to hear from the Acting Commissioner after he has taken
all sorts of advice. Will you be able to assist this Committee in the next few weeks
because we will be deliberating on our own report. Will you be able to give us further
information after you have taken your legal advice and other advice that you think that is
the way forward?

Atg C of IR:
Mr Chairman, we had anticipated that we would have to make continuing reports

to this Committee and part of those reports would be the progress we had made on the
various issues which the Director of Audit has identified.

Chairman:
| think Ms LAU is really saying that it would be much more useful to us if it

could be done before you even finalise the initial report, so we can take that into account as
well.

Atg C of IR:
Certainly.
Ms Emily LAU:

Mr Chairman, if the lawyers think it is problematic, and | am sure we will take
advice from our own legal adviser as well, but if there is something that could be opened up
to challenge, then we as a committee will be very careful before we make the
recommendation.
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Chairman:

Even to deal with that I think we need to know much more precisely what is
meant by “high-risk group” than the mere description here.

Ms Emily LAU:

| think they have supplied a list to us, Mr Chairman. Have you got that letter, Mr
Chairman? 29 November 2000, that is the list. | think Mr Lau Kong-wah asked for the
list in relation to paragraph 3.12 of the Audit Report and the Acting Commissioner has very
helpfully given us a list of these people, the write-off cases, and the 20 employees. Out of
them, eight are engineers and managers of construction companies, six are senior officers of
banks and other financial institutions, four are managers of manufacturing and trading
companies, one is an accountant, and the last one is a consultant of an executive search
company. This is an indication anyway.

The Acting Commissioner has quite helpfully pointed to the visiting entertainers
and sportsmen that they do get special treatment and so far that has not been challenged.
One way forward is to group them in that same category but then you will be requiring the
employers to withhold the money. | do not know whether these people, these accountants,
will challenge. We would look forward to your further report after you have consulted the
various bodies.

Chairman:

| think the reply really is a sample. | am not sure when they say “high-risk
group”, whether it actually means that sample group. If there is any way you can more
clearly define “high-risk group”, I think it would be helpful, from your point of view. The
Director of Audit mentioned extensively “high-risk group” but they have been using the
examples supplied to the Mr Lau but I think the policy must come from the Department and
not from the Director of Audit. In that respect, | think how you look at what is meant by
“high-risk group” is very relevant.

Atg C of IR:
Mr Chairman, the ad hoc committee will look at all these points, but prior to their

final deliberation, we will provide this Committee with legal advice as to whether we can
reasonably proceed on the basis of discriminating against this high-risk group.

FE:
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Chairman :

Mr D’Souza

Atg C of IR:

| regret because the question was directed at the Secretary for the Treasury that
perhaps | did not pay enough attention. Just to let the Honourable Member know, for
example, in the year ended 31 March 2000 we wrote off 12,588 cases and of course, as the
Director of Audit has pointed out, 739 were taxpayers who had departed from Hong Kong
and 10,078 were in fact taxpayers with no known source of income. These 10,078
taxpayers were still in Hong Kong but, on the basis of our database scanning, these
taxpayers had no known source of income. If at any time in the future these taxpayers take
up employment, own a property, open a business, we will then go back to them to collect it,
notwithstanding that the tax has been written off. Finally, there were 1,700 untraceable
taxpayers.
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Chairman:

| do not think that is the question.
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Atg C of IR:

Prior to the Privacy Ordinance, we had what we call a watch list and when tax
was written off we automatically advised the Director of Immigration to place this person
on the watch list. Then every time he made movements in or out of Hong Kong we would
be advised that taxpayer A has entered or left and on occasions what his address was.

Since the privacy ordinance, this information is not so readily available. It is a bit more
difficult for us to trace the movements of taxpayers.
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Chairman:

Mr D’Souza, we probably have not dealt with the main question, which is how
are you going to go about finding these people coming back to Hong Kong and hand them a
notice to demand for tax?

Atg C of IR:

Sir, we are going to have to operate within the constraints of the law. We can
always recommend but, if the other reasons for the law are greater than the Department’s
requirement, no doubt we will have to operate under those constraints.

The thing that we have in our favour of course is that if somebody comes back to
Hong Kong and takes up employment again or enters into business again or earns any
income from Hong Kong again which comes to our notice, then we are in a position to
recover the tax at that time. We do have a database today whereby it is very easy for the
collector and the enforcement section to know all the taxpayer’s sources of income, whether
he has property, etc.

Chairman:

Mr LAU has asked whether it is possible to have accumulated figures?
Atg C of IR:

No problem.

Chairman:

Can you confirm to us in writing again whether any of this tax written off ......
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Atg C of IR:
Are recovered?
Chairman:

That would be useful too, but whether there could be a taxpayer who is faced
with tax written off twice. That would be an indicative figure because if they are all one-
time offenders and they do not repeat that offence, then what you said is probably right, that
they cannot come back and redo the whole thing again. | think that would be a sort of
assurance.

Atg C of IR:

Sir, we shall certainly give you the figure in writing. Perhaps | could ask the
Honourable Member as to over what period he would like the cumulative tax effect. The
Department has been going since 1947 and | am sure he does not want to go that far back.
If he wants it for the last five years, | can give it to him now.

Chairman:
Five years, | think will be useful.

Atg C of IR:

Five years, | can give it to you now but not the cumulative figure. | can give
you each individual year.
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Chairman:
If he comes back I think there is a limit to your radar screen, as you could
describe it. If he comes back for tourism or any other reason besides conducting business

which is registerable with the government, then there is no other means for you to detect
him?
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Atg C of IR:
No.
Ms Emily LAU:

After you have detected, what can you do?
Atg C of IR:

After that, very often we will send our inspectors and immediately get a departure
prevention direction if we know he has left Hong Kong. Very often in a situation like that,
| say “very often”, but there are cases where a taxpayer who subsequently wants to come
back to Hong Kong will settle his tax liabilities before he does because he does not know
what our procedures are and he is afraid that he will be arrested by the Immigration. Very
often they settle before they come to Hong Kong.
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Atg C of IR:

All 1 can suggest to the Honourable Member is that we do in fact use whatever
resources are available and means available to us to identify and track down taxpayers.
We have an inspectorate group, and they assist the collector in searching untraceable
taxpayers. We follow up addresses, we follow up with neighbours, we follow up
telephone numbers. We do whatever is within our power and within the law to identify
and track these taxpayers down.

Chairman:
When you are seeking legal advice, it may be useful I think to slightly clarify this
for us too. There is no more stop list really on the immigration point because of the

Privacy Ordinance and all these considerations. But, there are exemptions or possible
exemptions from the Privacy Ordinance, particularly where there is a criminal offence
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being committed, etc. At what point in time would you consider that exemption or an
application of an exemption possible? In view of the fact of what Mr Lau has said, it is
clearly a tax offence, but it is probably not a criminal offence and the offence may be a
failure to file notice or failure to pay tax, which is a different offence again. All these need
to be sorted out clearly through legal advice.

Atg C of IR:

Sir, we can do that, but the Department’s view of whether something is taxable or
not may not coincide with the taxpayer’s view. Very often a taxpayer may leave Hong
Kong and because in his view his income has arisen offshore, for example, therefore he
feels the Department is being unduly oppressive in trying to clear his case. But, before
that, he has to leave Hong Kong, because he has made up his mind to go. In that sense he
leaves without having a conscience that he has not paid tax because he fully believes that is
not taxable.

Chairman:

I remember the Bills Committee deliberation as well. He may be a genuine
businessman, an international businessman, flying all over the place doing work, and you
cannot stop him from doing his business simply for suspicion.

Atg C of IR:
And there may be tax in dispute and other such matters.
Ms Emily LAU:

Can | ask the Acting Commissioner to confirm again the point raised by Mr Lau
that if that person comes back and if you happen to know that he is back, what is it that you
can do to chase back the money? You can send your inspector to the guy. But, of course
you cannot arrest him, you can just ask him to pay and, if he does not pay and if he wants to
leave a week later, there is not much you can do. Is that what you are telling this
Committee?

Atg C of IR:

The first thing the inspector would do - assuming he did not have knowledge of
his demand note, for example - the first thing the inspector would do is go to the hotel room
and hand him a copy of his demand note. He would then be apprised that he has his
liability outstanding, and we would immediately then in those circumstances seek to obtain
a departure prevention direction, so we would stop him from leaving Hong Kong.
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Ms Emily LAU:
Would you be successful in getting the notice from the court?
Atg C of IR:

If we are satisfied on the basis of the evidence in our file that this taxpayer had
departed from Hong Kong, that he had been away for a significant period of time, that he
had not paid his tax, then I think there would be no problem.

FE:

Pk L AR B 1R R ] > RF G A B 2 B AR — {8
BEAYIRE - BT A RS e DA SCHERT » On page 25 of the English text, which is the
Audit recommendations on employers’ notifications in paragraph 3.28, the general
recommendation seeks to highlight the need for enforcing existing legislation, reviewing it,
which we do not know what it is going to be like soon, or focusing on high-risk groups,
which again | think we are not sure how to go about at this point in time until we get a
clearer definition. In the assessment of the Acting Commissioner, even if you had done all
this, is it possible at all to prevent these people from leaving or, if they are going to be
effective, how effective do you think they are? | would like the assessment of the Director
of Audit as well. Again, is it a matter of cost and benefit, to put it into a proper
perspective, or is it going to be a comprehensive solution to plug the loophole?

Atg C of IR:

Sir, regarding those aspects of the Director of Audit’s Report, there are some
which in our view are more important than others. To the extent that they are more
important, of course we will take immediate steps, either within the Department to
implement them or, if that is not possible, then seek policy approval to take matters further
to the extent that we cannot do it ourselves. In some other respects, as | say, in respect of
getting employers to provide all this detail which in our view would have no tax
consequence, | think it is imposing an undue obligation on employers and perhaps on the
Department to process a great deal of paperwork which our past experience has clearly
demonstrated would have no tax effect.

Chairman:

The question also is that even if you had done all this, the loophole is still there.
Even if you had done all this, you cannot prevent things from happening the way it is.
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Atg C of IR:

No. The Director of Audit has not been forthcoming with us as to how he has
identified this group who are employed outside and came into Hong Kong. Assuming we
had that information, | presume he has got it from perhaps the Immigration Department.

Chairman:
It is really just the audit sample.

Atg C of IR:

Once we had that type of information, we could then focus more carefully on a
very, very narrow group. There may well be people recruited from outside Hong Kong
who are formerly permanent identity card holders. Those type of people would not come
in this group, you see. But it would be necessary for the Director of Audit to let us know
how he identified this group of people?

Mr Dominic CHAN Yin-tat, Director of Audit (D of A):

Mr Chairman, | think we got all our information from Inland Revenue
Department records, from your records. | think we share the same records. As to
whether if you follow all the recommendations you plug all the loopholes, | do not think
you can. These are merely suggestions for you to consider. With the best will in the
world, | am sure that you will minimise the occurrence of this kind of cases, that is the
intention.

Ms Emily LAU:

Mr Chairman, to follow up. | think the Acting Commissioner is going to provide
us with the list of so-called high-risk groups and how they come to be branded as such. If
we look at Table 4 attached to paragraph 3.10, it has the analysis of salaries tax written off.
There are several groups of write-offs.  The first one is those taxpayers departed from Hong
Kong, and | guess those would be branded by the Director of Audit as a high-risk group.
Then if you look at the others, the taxpayers with no known source of income,
percentage-wise, in terms of amount it is 30%, it is $47 million. That is also quite
substantial. Then the other, of course, is untraceable taxpayers, and that is 29%.

Even if you look at the amount, the others are also quite substantial in terms of
money that has to be written off. | think it would be quite interesting to find out how
such people come to be targeted. My worry, Mr Chairman, is that we do not want certain
people in Hong Kong, whether they are visitors or local people, to feel that they have been
singled out as high-risk.
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Chairman:

Actually I have read the Report of the Director of Audit. I am not sure | read it
comprehensively enough, but my impression was that the description was the choice of
words of the Audit Report. There is no such distinction within the Inland Revenue
Department at this point of time?

Atg C of IR:
That is correct, Mr Chairman.

Chairman:

| think it is just a description without a clear definition at this point in time,
loosely used by the Director of Audit in his Report.

D of A:

| think it is also a term used by the Inland Revenue Department officials when
you talk to them. Anyway, it is not well defined, | agree. It is just a general description.

Atg C of IR:

The only thing we would refer to as “high-risk™ is there are certain groups who
have a propensity perhaps who are not as honest as some other groups.

Chairman:

Given the sensitivity of the issue, | think we need to revisit the whole thing and to
even look at whether it is feasible to target selective groups.

Ms Emily LAU:
Is the Acting Commissioner able to assist us?
Atg C of IR:
We have undertaken that my ad hoc committee who is considering the high-risk

proposals will also try and identify for you the high-risk group, as it were, and define them
more clearly.
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Chairman:
If one can be identified at all.
Ms Emily LAU:
If you look at Table 4, if you can give us more information? The taxpayers

departed from Hong Kong is only one of the groups. As for the others, the Director of
Audit does not brand them as high-risk?

Chairman:

I would suggest that we remove the words “high-risk” once and for all quickly.
I would perhaps ask the Acting Commissioner to consider looking at the characteristics of
certain taxpayers who are more likely to evade tax by departing. If you describe the
characteristics of those people, rather than a particular group, | think it would be a lot easier
for everybody to accept.

Ms Emily LAU:

Mr Chairman, if you say that, then we are just looking at 37%, those who have
departed. The others have not departed but the tax has been written off, and that should
also be an issue of concern.

Chairman:

| rather suspect it is a matter for a different audit report, is that right?
Ms Emily LAU:

They have targeted the high-risk group.

Chairman:
The Director of Audit, how would you like to deal with it?
D of A:

Mr Chairman, | think, as you just said, it is a term that even Inland Revenue
officials use but it is not well defined. The Acting Commissioner has already given
examples as visiting entertainers and sportsmen, that they are a high-risk group, that that is

an example of a high-risk group. It is a general term. If you do not like that term, | agree
that we can use another term to describe a category of taxpayer. We can use another term.
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Chairman:
| think Ms LAU is also referring to Table 4 of the analysis.
Ms Emily LAU:
And, Mr Chairman, | think it is unfair to say the entertainers and sportsmen are a

high-risk group. | do not think we have been given any indication that they have evaded
taxes. | think the arrangement right now is that there is no problem with them, isn’t it?

Atg C of IR:
Yes.
Ms Emily LAU:

Then how can we say they are high-risk?
Chairman:

Maybe the Acting Commissioner would like to reflect on all this.
Ms Emily LAU:

We all have to reflect on this.
Chairman:

Maybe the Acting Commissioner would like to reflect on all this.
Atg C of IR:

May | clarify the thing about visiting entertainers and sportsmen? We do have a
withholding system so, we do not have a problem. If we did not have that then obviously.

Chairman:

There is specific legislation dealing with a specific category of taxpayer. That
has been the past way of dealing with it.

Atg C of IR:

That is correct.
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Chairman:

OK, shall we move on? There is one section we have not covered yet. Does
any Member want to deal with it? On the Government side, | think Mr Shum gets off very,
very lightly today.

| would like to ask one question. | do not want to put the civil servants into a
high-risk category. It seems part of the recommendations on the private sector side seems
to be increased penalty, enforcement of penalties on the area of filing and perhaps speed up
some of the procedures. We are not sure whether we can or cannot. This is something
we can obviously review. But, given the limitation of the Privacy Ordinance, there is a
limit to what you can do. The rest of the recommendations really focus on enforcing the
existing law and penalties of errors in filing.

I think on the civil service side on the wrong coding there are numerous
department heads admitting clerical errors, oversight and all that, but there is no equivalent
penalty clause ensuring that they file properly. | am just wondering - | do not want the
PAC report to come out to be a double standard - why we are penalising the private sector
for errors and oversights but the civil service does not seem to have any way of enforcing or
making sure that the employers’ returns on their side are correct.

Atg C of IR:

Mr Chairman, it is not that we want to distinguish between Mr Shum and other
employers but we operate within the constraints of the law and under the Interpretation and
General Clauses Ordinance we are not able to sue Mr Shum.

Chairman:

The question really should be directed to Mr Shum. I am not saying that we
should enact a law to put them into a high-risk group. What | am saying is what they can
do internally to make sure enforcement is done properly. It seems that even the Director
of Audit has no further thing they can say; if you have an oversight, do it better next time.
What can be said? Why is it that other people have to go to gaol, pay fines and not the
Government side? As an employer, if they do not file correctly there is no consequence.
Is there an answer to this double standard?

Mr SHUM Man-to, Director of Accounting Services (DAS):

Mr Chairman, | think we have taken on the recommendation in the Report and
what we are going to do is that we shall remind the departments again and again to follow
the procedure. We have improved our system so that now whenever they are going to pay
part-time employees there will be a prompt warning on the computer screen to remind them
to identify this as a taxable income so that there will be no omission in future.
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As regards the penalty, |1 do not think I can speak for the Government on this.
Each individual case would have been looked at individually to see what sort of negligence
has been involved. There are procedures within the Government to deal with that. So, |
do not think I can give a blanket answer in this respect. If certain staff are found to be
negligent of their duty there will be well-established procedures within the Government to
deal with that.

Chairman:

Denise.
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