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To:  Hong Kong Red Cross.
28" April 1999
Dear Sir/Madam.

As a medical professional actively involved with HIV/AIDS work in Canada. | am writing to
support the Allied Front Concerned for the HK Red Cross's request for you to amend your
published donor guidelines for blood donation from the public.

| have been aHIV primary care physician for the last ten years and am now the medical director for
Canadas first freestanding AIDS hospice. Casey House. which has provided training and
consultation to many international communities and AIDS service organizations including "LOOK
OUT" from Hong Kong. | am on the Ontario Ministry of Health's Advisory Committee on
HIV/AIDS and was the founder of the Asian Community AIDS Services in Canada. Through the
years | have worked with many institutions and service organizations including the Toronto Public
Health Department and the Canada's National Consensus Group on HIV/AIDS Prevention.

Your existing guidelines as stated are flawed in many ways. AIDS educators and health care
providers from all over the world has recognized that the real risk of HIV transmission lies in risky
behaviours. not the characteristics of certain individuals. By targeting groups of individuals with
certain characteristics. your guideline not only perpetuated negative stereotypes and discrimination
against those communities. but also endangers the public's health by giving a false message of
safety that is not justified. Any persons engaged in unprotected sex can transmit the HIV virus.
whether their sex partner is of the same or opposite sex. A sex trade worker with multiple partner
who uses protection at all timesis no more at risk than any other persons who engage in unprotected
sex frequently. Worse. the customers of sex trade workers (or their spouses) are not at any less risk
if they repeatedly engage in unsafe sex.

Not only are the above guidelines flawed and scientifically unfounded. it also alarms me that you
failed to recognize that the real safety and protection for the public lies not within the act of
discouraging specific groups to give blood. but rather lies in having an effective screening system
for ALL blood donated. There have been hard lessons learnt from international communities of Red
Cross giving contaminated blood and infecting individuals with HIV and Hepatitis C over the last
decade. In fact. the Canadian Government is currently compensating individuals who contracted
HIV and Hepatitis C by contaminated blood through transfusions. Targeting perceived "at risk"
groups does not fulfill the purpose of protecting the public and does not replace the need for having
auniversal screening system for all blood donated to your organization.

It is therefore advisable in yours and the Hong Kong public's interest to adopt the recommendations
as suggested by the Allied Front of Communities Concerned for the HK Red Cross to revise your
donor guidelines. | would further recommend that you take any "timeline" out of your guideline
because it does not make any scientific sense; al people who have engaged in risky behaviours are
at risk unless screened to be otherwise. This will rectify the misinformation that the existing
materials given to the public and more effectively educate the public about what are safe and unsafe
behaviours to be engaged in in order to minimize the risk of exposure to the HIV virus.

Respectfully.
AlanLi, M.D. (% ~£%)

e-mail: alanli@writeme.com
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TO: 25437441

Mac:DONALD (appellant) v.
MINISTRY OF DEFENCE (respondents)

600 Sex discrimination

611 Direct discrimination

618  Sexual harassment

618.1 Discrimination on grounds of sexual orientation

1700  Human rights

1732.1 Rights and freedoms - respect for fumily and
private life - private life

1788  Principle of non-discrimination

Sex Diserimination Act 1975 sections: 1(1)(a), 6(2)(b)

European Convention on Human Rights and Fundamental Freedoms:
Articles 8,14

Human Rights Act 1998

The facts: :
Me MacDonald joined the armed forces in 1856 and was subse-

. quently commissioned in the Royal Air Force. When he arranged

for a transfer to the Scattish Air Traffic Control Centre (Military),
he Wwas Subiectad 10 VETURE procedures during which be declared
that he was homosexual. He also made that declaration to his
coTEmMETtNY Gtheer This admission of homosexuality led to his
compulsory terminationin March 1987,

~Mr MacDonald complained that the termination of his employ-
ment by reason of his admitted homosexuality amounted ¢
unlawful discrimination on grounds of sex, and that the ques-
tioning to which he was subjected during the vetting process
about ﬁis sexual activities amounted to sexual harassment.

An employment tribunal dismissed his complaint, The tribunal
took THe view that it was bound to find that the Sex Discrimina-
tio ACETREOTar a5 TL Terers to “56X’, 1S concerned with gender and
not Sexuil orientamon. Therefore, the termination of the appli-
cants employment did not fall within the scope of the Sex Dis-
crimination Act. The tribunal considered that this conclusion.was
unaffected by the decision of the European Court of Human
Rightsiaom A il s T ch toe Court
héTd TRATThe applicants right to respect for their private lives
under Anicle 8 o,f the Buropean Goavention on Human Kights
waSvisTaed by The InvestiFations conducted into their homosex-
thepott f of Delence. The tribunal noted that the
Evropsan Court of Justice had human rights issues before it when
it considered Grant v South-West Trains Lid and held that dis-

crfm:!natinn based on sexual orientation did not constitute dis-
crimina tion based on sex.

The Employment Appeal Tribunal sitting in Edinburgh
(Lord Johnston, Dr A H Bridge, Dr W M Speirs) in 2
reserved decision given on 25 September 2000 allowed the
appeal and declared that the appellant was discriminated
against on grounds of sex. The case was remitted to the
employnent tribunal for the assessment of compensation.

The EAT held:

619.1, 1713

The ermployment tribunal had erred in law in find-
idg A= the appellant’s dismissal from the armed
forces e gro Grienration ot

off grounds Sex” within the meaning of the dex
DiScriTmnation Act. :
e vord “sex” in the Scx Discrimination Act is

“on

AliR'eugh the word “sex” has been clearly inter.
preted by the English courts as being restrictcd to a
gendexinterpretation and not a sexual orientation
interpretation, the opposite interpretation has been

put upen the word by the Europzan Court of Human

tion against a homosexual was contrary to the pr:
hibition of discrimination in Article 14 of the Co;
vention. These decisions have put the focuson e
ambiguity In thé word "sex" found in bo e Se
Discrimipation Act an € Convention, that it ca
refer to homosexuality In hoth mcn and women, &
well as referring to_gender. Since the Europea
Court of Human Rights has expressly included se:
ual orientation in the definition of the word “sex” ¢
found in the Convention, there is a classic examp!
of a statutory ambiguity. )

If United Kingdom domestic legislation is ambigm
ousin the context of a potential Convention righ
the interpretation consistent with the Conventio
should be favoured. On that basis, the EAT woul
favour the wider interpretation. Grant v Soutk-We,
Trains Lid did not greatly influence that conclusio:
since the European Court of Justice was then co:
sidering the issuc of equal pay and not concerne
directly with the definition of the word “sex”.

Since the word “sex” is capable of including se:
ual orientation, the appropriate comparison for th
purpose of the Sex Discrimination Act, if compar:
tors are relevant, is between a male or female hom«
sexual and a fernale or male heterosexual in order
determine not whether one homosexual is bein
treated less favourably than another, but whethe
homosexuals of either gender in the context ar
being treated less favourably than heterosexuals ¢
the opposite gender.

In the present case, therefore, by reason of his di
missal on grounds of his sexual orientation, th
appellant was discriminated against in terms of th
Sex Discrimination Act.

618, 619.1
The employment tribunal also erred in finding the
the correct comparator for the purpose of the appe.
lant’s claim of sexnal harassment in respect of th
way in which a vetting interview was conducted wa
with a female homosexual. The tribunal misdirecte
itself in not applying a wider definition which woul
have allowed the appellant’s claim of sexual harass
ment on grounds of sexual orientation. Once it wa
appropriate to interpret the word “sex” as capab)
of including sexual orientation, the distinction wa
between how the employer treated 2 homosexual, b
it male or female on the one hand and a heterosex
ual, be it female or male on the other.
< The correct comparator in the present case was.
femalc heterosexual, and it was nothing to the poiz
that the intérviewer would have treated a lesbia:
female in exactly the same way as & homosexuz
male. Given the tribunal’s findings as to the natur.
of the interview, the test which applied was that laic
down in Porcelli v Strathelyde Regional Council
which confirmed that if the nature of conduct is bot!
sexually-related and blatantly Linacceptable, there 1
no need for a comparator, On the facts as founc
therefore, the appecllant was subjected to sexua
harassment contrary to the Sex Discrimination Act

Obiter dicta:

1700 .
It is not clear whether the Hum an Rights Act aPPl’f'
only to discriminatory acts committed after t
opcrative date of 2 October 2000, or whether it 8‘_5:
applies to proceedings pending in rclation to @i

LJEPOY . DRIYY
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Reed and Bull Inform ystems Lid v Stedman [1999]

ﬁ ; QDQI]I.T% 0, %uggi I;_:I'fecutions ex parte Kebeline and others

R v Ministry of Defence ex parte Smizh {1896) IRLR 100 CA

122907 %e{céeta?‘y of State for Defence, ex parte Perking [1997) IRLR

2cmilzel

TO: 25437441
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LORD JOHNSTON: This is an appeal at the instance of

the applicant appellant against a decision of the employ-
ment tribunal in respect of his claim that he had been dis-
criminated against unlawfully on grouads of sex, contrary
to the Equal Treatment Directive 76/207/EEC and 5.6 of
the SexX Discrimination Act 1975 (GDA). He also had a
consequent claim for sexual harassment which raises sim-
ilar but separate issues. Both claims were dismissed.

The appellant is homosexual. He is 35 years of age and
was commissioned initially in the Intelligence Corps (Ter-
ritorial Army) in May 1986. He subsequently enlisted as
an officer cadet in the Royal Air Force and was commis-
sioned and subsequently promoted to various posts culmi.
nating in a period of service at RAF Aldergrove. He then
arranged for a transfer to the Scottish Air Traflic Control
Centre (Military) at Prestwick, largely for compassionate
reasons to be closer to a relative who was ill. He realised
this would involve certain vetting procedures, in the
conrse of which he was asked to declare whether he was a
homosexual, to which he agreed. He subsequently also
xnzde that declaration to his commanding officer. These
eslarations led eventually to his compulsery resignation
under Queen’s Reg. 2905, his last paid day of service being
27March 1997. .

Ele subsequently made a timeous application to the then
industrial tribunal claiming discrimination on the grounds
stited and sexual harassment and compensation, which
came to a hearing in July and September 1999.

The tribunal made 2 number of findings of detailed fact,
riot least in relation to the interview ¢onducted in the vet.
ting process by a Wing Commander Leeds which was the
b gsis of the claim for sexual harassment, In that latter
respect there were some factual discrepancies disputed
belore us, the tribiinal not being satisfiad thag the vigor
ous questioning by the olficer in relation to the appellant's
s ewality and its content was sexually motivated as far as
the Wing Commander was concerned. It considered it was
mere part of what he pereeived to be a strenuous vetting
D ricess. Nevertheless, there was little doubt and it was so
found that the interview was distressing and distasteful
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to the appellant. We put that matter aside for the :
being and turn to the real issua in the case, ;.

It was not disputed that the appellant’s employientic
T FOrce was

homose . CIsion aga
him 15 urav e SDA, in so far as it refers to the word
is concerned with gender and not sexual orientation,
edmitted reason therefore for the termination of the ap
lant's employment does not fall, in the view of the emp
ment tribunal, within the scope of diserimination en
aged by the 1975 legislation,

It has to be noted that the principal argument before
tribunal concerned whether or not, there being un¢
tainty in the law as to the proper defjnition or constr
tion to put upon the word ‘sex’, in the 1875 Act, the
bunal should make a reference to the Europesn Cour
Justice, It also has to be noted that, subsequent to
hearing but prior to the issue of the judgment, the Eu
pean Court of Human Rights in Strasbourg issugdayu
ment best found as Smith and Grady v United Kingd
(1909] TRLR 744 in which It held that Investigabions by |
Ministry of Defence into the homosexuel o'ﬂi‘mauon of 1
two appellants violated their Auman ngEts 10 terms
€ ® European Convention on Humaa Righ
THE basic Tacts of This cas6 and its sister case, Lust
Prean and Beckett, are indistinguishable from the prese
case inasmuch that all four applicants in the Strasbot
Court were maintaining violation of their human rights
terms of the Convention by reason of being dismissed fr¢
the Services as a consequence of being homosexuel,
terms of the policy then adopted by the Ministry
Defence which was to the effect that homosexuality
incompatible with service in the armed forces and th
persons who were known to be homosexual and to enga
in homosexual activity are administratively discharg
from the armed forces. The European Court of Hum:
Rights upheld their contention, with the result that sz
sequent to the hearing in this case before the tribun
below, for the first time the European Court of Hum:
Rights hag interproted the Convention so as to protect tl
rights of homosexuals, albeit under the right to privac

The operative part of the tribunal’s judgment in relatic

to thisp gencral guesﬁon istobe fcuﬂdj on p.22 of their dec

sion as follows: N
“The tribunal recognises that the decision of the Eur
pean Court of Human Rights in Smith and Grady (an
indeed the related case of Lustig-Prean and Beckett
Applications Nos 31417 and 32377/96) represent a si;
nificant landmark in the campaign of those seelgng sk
elimination of the Services’ policy on homosexuality. Th
tribunal understands that inz the light of the rulings b
the European Court of Human Rights the UK Govert
ment has suspended sll action against homosexuals fac
ing dismissal from the forces. Apart from any other cor
sideration, she rulings will have particular significanc
in the United Kingdom when the Human Rights Ac
1998 comes into force in October 2000, In the context ¢
this case the rulings do no m ore than establish that th
treatment of the applicants breached rights embodie
in the Convention. Those rights existed prior to the ru’
ings. They existed at the time of the ECJ decision &
Grant, While therefore the tzibunal recogniscs that th
rulings of the European Cou.rt of Human Rights repre
sent a significant advance in the overall cause of ger
sons such as the applicant in the present case, it Coe
not find that they advance in any way the argun}:l_en
that the tribunal should ma l-}:.‘e a reference of the kin
which it is being asked to make. . o

In any EVEL:g the ECJ did have in consideratior

“human rights issues” when it made the decxsxofx;ou‘
Grant. As noted above, Mr O'Neill quoted at Icngth_“ o
the judgment of the ECJ in irant in an effort to tlus
trate the extent to which the Court drew from thz; case
law of the European Court of Human Rights, In Gren
having summarised the case before it the Cour
ohserved tparasranh 24, 0.21 5%
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“ “Inthe light of all the material in the case, the first
question to answer is whether a condition in the reg-
ulations of an undertaking such ss that in issue in
the main proceedings constitutes discrimination
based directly on the sex of the worker. If jt does not,
the next point to examine will be whether Commu-
nity law requires that stable relationships between
two persons of the same sex should be regarded by
all employers as equivalent to marriages or stable
relationships outside marriage between two persons
of opposite sex. Finally, it will have to be considered
whether discrimination based on sexual orientation
constitutes discrimination besed on the sex of the
worker."
The passages (paragraphs 2935, p.218) quoted by Mr
O'Neill in his supplementary submissions represent the
Court’s observations on the second of the three ques-
tions identified by it in paragraph 24 of its judgment. It
is the third of the three questions set out there which
principally concerns this tribunal. The tribunal notes
that when it came to deal with this question the ECJ
recorded a submission made by Miss Grant that the
Community provisions on equal treatment of men and
women should be interpreted as covering discrimination
based on sexual orientation. She referred the Court in
particular to the International Covenant on Civil and
Political Rights of 19 December 1966 (United Nations
Treaty Series, vol, 999, P.171) in which, in the view of
the Human Rights Committaa established under Arti-
cle 28 of the Covenant, the term ‘sex’ is to be taken as
including sexual orientation. Having noted that sub-
mission the ECJ made thase observations (paragraphs
44 and 43, p.219)x
“The Covenant is one of the international instru.
ments relating to the protection of human rights of
which the Court takes account in applying the fun-
damental principles of Community law (see, for
example, case 374/87 Orkem v Commission [1989)
ECR 3283, paragraph 81, and joined cases C-297/88
and C.197/89 Dzodzi v Belgian State {1990} ECR
1-3763, paragraph 68),

However, although respect for the fundamental
rights, which forms an integral part of those general
principles of law, is a condition of the legality of
Community acts, those rights cannot in themselves,
have the effect of extending the seope of the Treaty
Pbrovisions bevond the competences of the
Community (see inter alia, on the scope of Article
235 of the EC Treary as regards respect for human
rights, Opinion 2/94 (1596} ECR1-1759, paragraphs
34 and 33)."

It appears to the tribunal that what the Court said
about fundamental rights being incapable in themselves
o' having the effoct of extending the scope of the Treaty
provisions beyond the competences of the Comrunity
eifectively answers Mr O'Neill's ar ument on the
uman rights issues”, This ties in with what the ECJ
sid later in Grene about the provision in the Treaty of
Amsterdam for the insertion into the EC Treaty of an
article which will allow the council to take appropriate
adion to eliminate, among other forms of discrimina-
tion, discrimination based on sexual orientation. As
Lightman J said in Perkins No.2 (paragraph 10, p.510):
‘It is & matter for the couneil to make this extension
in Community rights, not the ECJ."
Tashort the tribunal finds itself in no different a posi-
tin than Lightman J in Perkins No.2 in dealing with
tle request that it should make a reference to the
ECS. 2{&$'ing reviewed the authorities and the
cetailed and careful arguments advanced by Mr
ONeill the tribunal finds that the answer to the
Question of construction which the proposed reference
Tdses is 50 obvidis as to leave ng scope for. reason-
able doubt. The tribunal does not know whether, as
Sugested by Mr Truseott, & reference would be met
bya letter from the Administrator of the ECJ inviting
t ht tribunal to consider withdrawing the reference.
Tie important point is that the tribunal hus no rea-
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questions formulated in Mr O'Neill's suppleme:
submissions were it to address them, For that re
the tribunal has decided not to make the refer
Further it has decided that in the light of the ay
ities on the interpretation of both the Directive
the SDA the applicant's complaint of sex discrin
tion in respect of his enforced discharge from
Royal Air Force falls to be dismissed.’

That part of the judgment has to be looked at agains;
background of other decisions of the English court ar
the Europesn Court as follows:
R v Ministry of Defence ex parte Smith & Grady [1:
IRLR 100

R v Secretary of State for Defence ex parte Perkins (1!
IRLR 297

R v Secretary of State for Defence ex parte Perkins }
(1998} IRLR 508

Smith v Gardner Merckant Lid [1998) IRLR 510
Grant v South-West Trains Ltd [1998] IRLR 206.

With the exception of the latter case, thess cases were

decisions of the English courts determining, irrespect

of issues under the Convention, that the relsvant diser:

ination as to sex in relation to EEC legislation, was t!
between male and female je an issue of gender. Thus
can be seen that the substance of the decision of the 1
bunal below in refusing a reference was that the ms'

had been clearly interpreted and an answer to & referer
was obvious and that any elaim for discrimination ur

the SDA or indeed the Equal Treatment Directive, «

restricted to, or related to, diserimination as betwee:
male and a female and not basad on sexual srientation.
bersons of the same sex or because of their sexual orie
tation. .

Although the tribunal below had knowledge of the ex!
tence of Smith and Grady before issuing its decision.
seems it did not appear to consider that such bore upc
the content of it {see p.22 of the Qecision),

There are two other important jssues, At the beginning «
October 2000, the Human Rights Act 1998 comes int

,effect within the United Kingdom general law whic

'
{

 ;requires, cssentially, that courts should interprot Unite

i Kingdom legislation against the background of, and to b

| compatible with, the European Convention on Huma:

|

Rights, and it js against that background that the Minist
of Defence chang ¥ pOLicy oned their pro

hibitien on Eomosexuaig w:ggn Ee gervxcc;. notwith
stand LB Lhie Act has Yet to come 1nto force. s tribuna!
heWeTer, s Tared With the TacT Iat Ve Very shortly aiter thi

o £ 18¢

0 s 15 TaCo
issC of dUrjudgmment, the Convention will be incorporatec
inWt . ’Ithough 1t %as beer
wii @ 5¢ottish jurisdiction for over a vea.zi.l 1L Wa:
submitted by Mr U NalTon beRAIT of the appellant, was ar
important factor with regard to the future, inasmuch tha
he maintained that his client could not in the long tern
lose, albeit he was losing at the moment. Whatever ma
be the position under the Human Rights Act, hawgver. wr
consider we must apply the lsw at the date of this hear
ing, which means that we cannot have regard to the pos
sible effect on this case in due cou rse of the Humg.n Right:
Act, There was en issué between the partles in this respec’
that the arrival of this Act will not in any event have an}

" retrospective effect, which means that this particula:

12

application will be never bo subject to it by reason of the
foet that the alleged discriminatory act occurred before the
Human Rights Act came into force. As will be seen, wt
offer no view upon this matter, since it need not be focusec
for our determination of the issues before us.

However, there is one other matter of some importance.
We were informed that in Selyreiro da Silve Mouta v Por-
tugal, an unreported case of the European Court ol
Human Rights dated 29 December 1999, that Court has
ruled that sexual orienzation is eontrary to its own dis-
criminatory provision, namels. Article 14 of the Conven-

eirmred Yo ln ealiaelan

sinn wehinh cesns amaniect melies 2ina
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to discriminatory acts that can be successfully complained
ageinst.

The current state of the law before us is, therefore, within
the Ki as been established by the
English courts that the word ‘sex’ has becn clearly inter-

preted as being restricte a gender interpretation and
not & sexual orientation interpretation while the opposite

interPretation has been put Upon Lhe worl ndirectly
in SAilth and Grady ang &Ec yin

gueirg by the Euro.

_ pean"COUFE of Human Rights. It has to be said that Mr
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O'Neill made something of a plea ad misericordiam on
behalf of his appellant, that if he was sooner or later to win
in Strasbourg, it was unreasonable to require him to
exhaust his remedies in this country before so doing but
again we are unable to aceept this as being relevant to the
issue before us which must be determined upon its merits
at the present time and upon the law that applies at the
present time,

The substance of Mr O'Neill's submission was that it has
been accepted prior to the coming into (orce of the Act in
Scots law, there is a presumption in the common law that
the Westminster Parliament intends to legislate in con-
formity with international commitments including the
Convention. Accordingly, when a statutory provision is
susceptible of more than one interpretation, the court
should give it the construction which complies more

. closely with these commitments, He referred to Lord

President Hope in T, Petitioner [1997] SLT 724 at
733-734. A similar approach had been adopted in O'Neill
v HM Advocate [IQQSFSLT 958 and now to some extent
modified by Murray v HM Advocate [2000] JC 102 given
that the Convention is part of Scots taw in the criminsl
context. However, Mr O'Neill submitted that, as a mat-
ter of commeon law, statutory interpretation was required
to adopt a position compatible with the Convention cven
prior to the arrival in the national law of the Convention
as a matter of law, and he pointed to certain dicta from
Lord Hope of Craighead in R v Director of Public Prose:
cutions ex parte Kebeline and others [1999) 4 All ER 801
at 835-839 to the extent of statutory interpretation being
generally found to reflect declared fundamental rights
and freedoms. Putting aside for the moment any Guestion
of ambiguity, he submitted that so long as a national
Tnited Kingdom statute was capable in any way of being
construed to be compatible with the Convention, that was
the line down which the court should go. It was necessary
toidentify the relevant Convention Right and enly if it
wwas impossible to make it compatible with the relevant
Unitad Kingdom legislation, was the Convention to be
ignorad. He then made a number of submissions under
reference to certain foreign cases to support the view that
this tribunal should interpret the word ‘sex’ as being
compatible with the Convention at least if it included
scrual orientation, given the recent decisions to which
w¢ have referred of the European Court of Human
Rights. He referred to Toonen v Australia {19841 IHRR
97, Vriend v Alberta {1998] 1 SCR 493, Bachr v Miike, an
unreported decision of the Supreme Court of State of
Hawaii dated 9 December 1999, and Baker v State of Ver-
munt, another unreported decision of that State's
Swpreme Court dated 20 December 1999, The high point
ofhis submission was that only if it was impossible to
inerpret s relevant piece of legislation in terms of com-
paibility with the Convention should that not happen.
Hedid, however, return to the issue of ambiguity as
foarsed by Lord Hope in T, Petitinner.

MI: Truscott, responding on behalf of the respondents,
acepted the general factual background, albeit disputing
sone aspects in relation to the sexual harassment issue,
buihe maintained that the law of the United Kingdom in
¢ojunction with the -European Court of Justice, has
cleirly stated in a number of authoritative cases both in
relition to equal treatment and equal pay and thes sex
disrimination, that it applied only to gender circum-
stces and not to sexual orientation as between the same
sexor in relation to the same sex. There was no room, he

said, for an ambiguity argument nor should thre Conve
tion be applied at all, at least so Jong as the Human Rigt
Act was not in force. This was particularly ¢t 5 frc
Perkins No.2, supra, and a recent decision of tf plc

- “~ment Appeal Tribunal in England, Pearce v Luterni
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Body of Mayfiald Secondary School [2000] IRLR 5+
where the Employment Appeal Tribunal confirmed 2 de

sion of the employment tribunal that, when the acts co:
plained of were homophobic thus baving the result that:
homosexuals being treated the same, there was no d:
erimination on grounds of sex, the issue not being one

gender, there being no suggestion that male and fems
homasexuals were being treated in a different way, Thu
said Mr Truscott, the current state of the law clearly i
without equivocation excludes sexual orientation from :
interpretation to be put on the word ‘sex’ in the 1975 A
and thus the present application effectively is incomp
teat. The tribunal thus came to the correct decision. The
was, he said, no ambiguity and certainly no scope so lo:
as the Human Rights Act was rot in force for the hi;
position adopted by Mr O'Neill on the issue of impossib:
ity' and ‘compatibility’,

1700

There is no doubt that, in seeking to resolve the matu
before us, the issue is initially complicated by the imn
nent arrival of the Human Rights Act into the Unite
Kingdom law in the particular context of employment. It

not necessarily clear to us that after the operative date

applies only to discriminatory acts committed after the
date and not also to proceedings pending in relation to di:
criminatory acts before that date, which was Mr O'Neill
contention. It derives some support [rom the fact that i
the relevant provision which is 5.7, reference is made t
‘any legal'proceedings’, in 5. 7(1nb), It is also somewhs
ironic that if we delayed issuing this judgment until afte
2 October 2000, since 5.6 applies to a court or tribunal, |
would be unlawful for us after thas date to act in a wa
incompatible with the Convention; but that seemstoust
beg the question before us.

There is also a real issue to be determined in due coursea
to what interpretation should be put on the provisions o
5.3(1) which states:
‘So far as it is possible to do so primary legislation an:
subordinate legislation must be read and given effect it
a way which is compatible with Convention Rights.’

It can be seen at once that this may well be approachin;
the position adopted by Mr O'Neill before us, against th
background of impossibility, thus requiring the courts
take & view of Convention Rights against United Kingdon:
legislation similar to that to which they are already
enjoined to do in relation to Cornmunizy legistation by the
House of Lords in Webb v EMO Air Cargo (UK) Lid [1883]
IRLR 27, per Lord Keith at p.32, (see Lord Hope in Kebe-
line, supra), However that question only arises when the
Act has come into force.

However, these observations are not to be treated as our
views, relevant to the resolution of this matzer, having
regard to the fact that we consider we can resolve this
macter against the current common law as focused by Lord
President Hope in T: Petitioner, wWhere he disassociates
himself from the passages quoted by him, as observations
of both Lord Ross and Lord Diplock, that the Conveation is
currently irrelevant even in a context of ambiguity. The
opinion of his Lordship js to the effect that if ambiguity is
established inasmuch that one of the possible interpreta-
tions is consistent with the Conwvention and the other not,
the former interpretation should be favourcd. Further-
more he goes on in the next passage to confirm the leg-
islative presumption applying to United Kingdom law in
relation to the Convention to w hich we note subsequent
reference. Support for this could be found also from the
Lord Justice General in Brown ¢ Stotd [2000] SLT 378,
albeit that his Lardship was there dealing with a situation
where the Convention was alrendy incorporated into the
domestic law and. therefore. thait case should not neces.
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sarily be read as providing much support for the ambigu. to be ambiguous in the sense that it is capable o;

di meaning which either conforms to or conflicts w:

ity position,
e 20 . . - the Convention, Parliament is to be presumed t ha
/) In T, Petitioner, Lord President Hope failed to find any - ~legislated in conformity with the Convention, not
ambiguity but quite clearly states that if he had done so ’ conflict with it.'
in the relevant context he would have given effect to the

provision favouring the Convention Right. 2 2 €19.1, 1738
This secms to us to accord with common sense against

[
2 1 He states as follows: - : . background of the general presumption that Unit:
. ‘The amicus curiae suggested that, if we were unclear Kingdom demestic law has been presumed to conform -
s to whether the provisions of the 1978 Act were the Convention ever since the Unijted Kingdom Gover:
intended to allow applications such as that made by the ment became a signatory to, the Convention and oby
petitioner, we should consider whether regard should be ously before such time as the Hymar Rights Act enacte
had to the European Convention on Human Rights as the Convention into the United Kingdom domestic las
an aid to the construction of the Act. As he pointed out, (T Fetitioner, supra). The position seems to us to be con
Lord Ross, in Kcur v Lord Advocate (1981] SLT at p.330, patible with the now accepted doctrine-of ambiguity §
said that, as the Convention was not part of the munje. relation to the construction of Parliamentary stature
ipal law of the United Kingdom, the court was not, so where refercnce can be made to Parliamentary debate:
far as Scotland was concerned, entitled to have regard background papers and the like to resolve the ambiguir
to the Convention either es an aid to construction or by ascertaining the intention of Parliament, We conside
otherwise. That opinion was expressed after a careful the authorities entitle us to conclude at this point in tim
review of the English authorities. These consisted - that if United Kingdom domestic legislation is ambigu
largely of various dicta in the Court of Appeal, where “ ous ia the context of a potential Convention Right, th
the judges stated that, if there was any ambiguity in the Convention may rule as between the two or more inter
United Kingdom statute, the court may look at and have pretations.

regard to the.Convention as an aid to construction, But 2 3 .
Lord Ross said that he shared the view of Diplock LJ, At the end of the day, Mr Truscott did not appear seriously

as he then was, that the Coavention was irrelevant in to dispure this basic proposition, taking his stance on =
*legal praceedings unless and until its provisions had determined position that there was no ambiguity in the

been incorporated or given effect to in legistation, For interpretation of the word ‘sex’ both naturslly and es
focused by the Courts in the relevant decisions that he hac

my part, I think that, read as a whole and in context,
Diplock LJ's remarks in Salomon v Commissioners of referred to, not least Smith v Gardner Merchent and the
Customs and Excise [1967) 2 QB, at p.143, were not recent decision of Fearce,

intended to indicate that the Convention could not be

locked at in order £o resolve an ambiguity. What he was 2 4 619.1, 1738 ~
saying was that the terms of the statute could not be We do not consider that the two recent decisions of the

departed from if they were elear and unambiguous, European Court of Human Righrs aad, in particular, the

Hawever that may be, Lord Ross's opinion, although . Portuguese case of Salgueiro, have created an ambiguity
Widely quoted in the textbooks gs still representing the but rather that they have focused one in the relevant word
law of Scotland on this matter, has been looking increas- ‘sex’ found both in the SDA and Article 14 of the Conven.
ingly cutdated in the light of subsequent developments, v tlon. Intrinsically, the Oxford University Dictionary ( 1989
and in my opinion, with respect, it {s time that it was edn) mWMM'g{ of
expressly departed from. ‘a thi mmmgg in
It is now clearly established as part of the law of bo! and wome3l, Since the word also can obviously
England and Wales, as a result of decisions in the mean genaer as interprated by the ENglsh courts, an
tace ol the record. Zxtrin.

House of Lords, that in construing any provision in obVIoUs ambiguity arises on the 1706 o1 the record. EX
domestic legislation which is ambiguous in the sense sicmmva
that it is capable of a meaning which either conforms expressly ind u'déﬁ sexual orientacion in the deRAition of
to or conflicts with the Convention, the courss will the word ‘sex, &5 Tound in thoir onvention: we consider
presume that Parliament intended to legislate in con- théreis The classic example of 3 5%a tutory ambiguity Before
formity with the Convention, not is conflict with it: us fT0m tWo COMpPELeNnt AUTHOIITICS We thores n-
see R v Home Sccretary ex parte Brind per Lord 5idéFWe Bave g choice of Tterpretaton.

Bridge of Harwich at [1991] 1 AC, pp.T4TH-T48A.

Sinilar views with regard to the relevance of the 25 619.1,1738

Convention were expressed by Lord Reid in & ¢ Miah If this analvsis js correct we have thereafter no hesitation

[1974) 1 WLR at p,634B-E, and by Lord Keith of in'Tavouring the wider interpretation. The only case pre-
ETEU T US 5106 e 05vious ChAnEE

Kigkel in Derbyshire County Council v Times News- 58] US SI0cE the 0bvious change of circumstances cre-
. ated by the two recent European Court of Human Rights

papers Ltd [1993] AC at pp.550D-551C. In Anderson

‘v &M Advocate the opportunity was taken at [1996] cases, is that of Pearce, which seerns to have concentrated
SCCR, p.121; [1996] SLT, p.158, to refer to the Con- upon the existing state of the English law, and certainly
veniion and to Lord Bridge's observations. But an there is no indication that the Convention cases were Jaid

before the tribunal In any event the substance of that case
tions were part of the law of Seotland also, as the was dealing with comparators and applied Smith v Gard-
court was not concerned with a matter of statutory ner Merchant, which in its torms is ~very clear,

in:e.'pretatio:l: in that case. It isrhow?ver now an inte- 2 6 I hin . N ) el infl
gralpart of the general principles of European Com- reaching our conclusion we have ot been greatly influ-
muy nil:y law thatgfundamr;ntaliuman righlt)s must be enced by tghe case of Grant v South-West Trains {1998)
protucted, and that one of the sources to which regard IRLR 188, since the European Court of Justice was then
maybe made for an expression of these rights is cgnszderh_zg the issue of equal pay and not concerned
international treaties for the protection of human directly with the definition of the word ‘sex’.
nt_ghb on which Member States have collaborated ox[-
of wwhich they are signatories: see StaimMemorial 619.1, 1738
E nc_\:lopaedeig. ;;l.si%ﬁ%uropean CommunityLaw’, 2 7 In our opinion, accordingly. on the present state of the law,
ga:'n QS.tIhcoiqside; éha:ltheddrasrirﬁv of :} gi}i\s:incttiox} f}?ted z;t the glacti ofs g‘: d;;ss(’l?itflap io:rut; :::; _::?ﬁ:g:'
elwee aw of Scot and that o eresto e word 'sex’ in the SDA should be int 4
:he‘gnir:ed ;‘i;;dgm oC: t}:‘llr: matter can no lonrger be ‘on grounds of sexual orientation’, In reafhing this conclu-
justifed. In my opinion the courts in Scotland should sion, we admit no eriticism of the tribunal below who u.rerf
applrthe same presumption as that described by directed to th_‘e essential issue of the reference against

LorclBridge, namely that. when lerisiatinn ie farnd

opinion was reserved as to whether these observa-
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sarily be read as providing much support for the ambigu. to be ambiguous in the sense that it is capable o;

di meaning which either conforms to or conflicts w:

ity position,
e 20 . . - the Convention, Parliament is to be presumed t ha
/) In T, Petitioner, Lord President Hope failed to find any - ~legislated in conformity with the Convention, not
ambiguity but quite clearly states that if he had done so ’ conflict with it.'
in the relevant context he would have given effect to the

provision favouring the Convention Right. 2 2 €19.1, 1738
This secms to us to accord with common sense against

[
2 1 He states as follows: - : . background of the general presumption that Unit:
. ‘The amicus curiae suggested that, if we were unclear Kingdom demestic law has been presumed to conform -
s to whether the provisions of the 1978 Act were the Convention ever since the Unijted Kingdom Gover:
intended to allow applications such as that made by the ment became a signatory to, the Convention and oby
petitioner, we should consider whether regard should be ously before such time as the Hymar Rights Act enacte
had to the European Convention on Human Rights as the Convention into the United Kingdom domestic las
an aid to the construction of the Act. As he pointed out, (T Fetitioner, supra). The position seems to us to be con
Lord Ross, in Kcur v Lord Advocate (1981] SLT at p.330, patible with the now accepted doctrine-of ambiguity §
said that, as the Convention was not part of the munje. relation to the construction of Parliamentary stature
ipal law of the United Kingdom, the court was not, so where refercnce can be made to Parliamentary debate:
far as Scotland was concerned, entitled to have regard background papers and the like to resolve the ambiguir
to the Convention either es an aid to construction or by ascertaining the intention of Parliament, We conside
otherwise. That opinion was expressed after a careful the authorities entitle us to conclude at this point in tim
review of the English authorities. These consisted - that if United Kingdom domestic legislation is ambigu
largely of various dicta in the Court of Appeal, where “ ous ia the context of a potential Convention Right, th
the judges stated that, if there was any ambiguity in the Convention may rule as between the two or more inter
United Kingdom statute, the court may look at and have pretations.

regard to the.Convention as an aid to construction, But 2 3 .
Lord Ross said that he shared the view of Diplock LJ, At the end of the day, Mr Truscott did not appear seriously

as he then was, that the Coavention was irrelevant in to dispure this basic proposition, taking his stance on =
*legal praceedings unless and until its provisions had determined position that there was no ambiguity in the

been incorporated or given effect to in legistation, For interpretation of the word ‘sex’ both naturslly and es
focused by the Courts in the relevant decisions that he hac

my part, I think that, read as a whole and in context,
Diplock LJ's remarks in Salomon v Commissioners of referred to, not least Smith v Gardner Merchent and the
Customs and Excise [1967) 2 QB, at p.143, were not recent decision of Fearce,

intended to indicate that the Convention could not be

locked at in order £o resolve an ambiguity. What he was 2 4 619.1, 1738 ~
saying was that the terms of the statute could not be We do not consider that the two recent decisions of the

departed from if they were elear and unambiguous, European Court of Human Righrs aad, in particular, the

Hawever that may be, Lord Ross's opinion, although . Portuguese case of Salgueiro, have created an ambiguity
Widely quoted in the textbooks gs still representing the but rather that they have focused one in the relevant word
law of Scotland on this matter, has been looking increas- ‘sex’ found both in the SDA and Article 14 of the Conven.
ingly cutdated in the light of subsequent developments, v tlon. Intrinsically, the Oxford University Dictionary ( 1989
and in my opinion, with respect, it {s time that it was edn) mWMM'g{ of
expressly departed from. ‘a thi mmmgg in
It is now clearly established as part of the law of bo! and wome3l, Since the word also can obviously
England and Wales, as a result of decisions in the mean genaer as interprated by the ENglsh courts, an
tace ol the record. Zxtrin.

House of Lords, that in construing any provision in obVIoUs ambiguity arises on the 1706 o1 the record. EX
domestic legislation which is ambiguous in the sense sicmmva
that it is capable of a meaning which either conforms expressly ind u'déﬁ sexual orientacion in the deRAition of
to or conflicts with the Convention, the courss will the word ‘sex, &5 Tound in thoir onvention: we consider
presume that Parliament intended to legislate in con- théreis The classic example of 3 5%a tutory ambiguity Before
formity with the Convention, not is conflict with it: us fT0m tWo COMpPELeNnt AUTHOIITICS We thores n-
see R v Home Sccretary ex parte Brind per Lord 5idéFWe Bave g choice of Tterpretaton.

Bridge of Harwich at [1991] 1 AC, pp.T4TH-T48A.

Sinilar views with regard to the relevance of the 25 619.1,1738

Convention were expressed by Lord Reid in & ¢ Miah If this analvsis js correct we have thereafter no hesitation

[1974) 1 WLR at p,634B-E, and by Lord Keith of in'Tavouring the wider interpretation. The only case pre-
ETEU T US 5106 e 05vious ChAnEE

Kigkel in Derbyshire County Council v Times News- 58] US SI0cE the 0bvious change of circumstances cre-
. ated by the two recent European Court of Human Rights

papers Ltd [1993] AC at pp.550D-551C. In Anderson

‘v &M Advocate the opportunity was taken at [1996] cases, is that of Pearce, which seerns to have concentrated
SCCR, p.121; [1996] SLT, p.158, to refer to the Con- upon the existing state of the English law, and certainly
veniion and to Lord Bridge's observations. But an there is no indication that the Convention cases were Jaid

before the tribunal In any event the substance of that case
tions were part of the law of Seotland also, as the was dealing with comparators and applied Smith v Gard-
court was not concerned with a matter of statutory ner Merchant, which in its torms is ~very clear,

in:e.'pretatio:l: in that case. It isrhow?ver now an inte- 2 6 I hin . N ) el infl
gralpart of the general principles of European Com- reaching our conclusion we have ot been greatly influ-
muy nil:y law thatgfundamr;ntaliuman righlt)s must be enced by tghe case of Grant v South-West Trains {1998)
protucted, and that one of the sources to which regard IRLR 188, since the European Court of Justice was then
maybe made for an expression of these rights is cgnszderh_zg the issue of equal pay and not concerned
international treaties for the protection of human directly with the definition of the word ‘sex’.
nt_ghb on which Member States have collaborated ox[-
of wwhich they are signatories: see StaimMemorial 619.1, 1738
E nc_\:lopaedeig. ;;l.si%ﬁ%uropean CommunityLaw’, 2 7 In our opinion, accordingly. on the present state of the law,
ga:'n QS.tIhcoiqside; éha:ltheddrasrirﬁv of :} gi}i\s:incttiox} f}?ted z;t the glacti ofs g‘: d;;ss(’l?itflap io:rut; :::; _::?ﬁ:g:'
elwee aw of Scot and that o eresto e word 'sex’ in the SDA should be int 4
:he‘gnir:ed ;‘i;;dgm oC: t}:‘llr: matter can no lonrger be ‘on grounds of sexual orientation’, In reafhing this conclu-
justifed. In my opinion the courts in Scotland should sion, we admit no eriticism of the tribunal below who u.rerf
applrthe same presumption as that described by directed to th_‘e essential issue of the reference against

LorclBridge, namely that. when lerisiatinn ie farnd

opinion was reserved as to whether these observa-
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Euro Court Nixes British Gay Law

BELGIUM, Brussels (AP): The European Court of Human Rights ordered Britain to pay a
homosexual man US$50,000 in costs and damages Monday for convicting him under

legislation that outlaws gay group sex.

T The man's 1996 conviction was "interference with the applicant's right to respect for
his private life" as guaranteed by the European Convention on Human Rights, ruled
European judges in Strasbourg, France.

The man, identified by hisinitials, A.D.T., took his case to the European court after he was
convicted of gross indecency for having sex with four other men during a party at his
house.

Police found avideo of the party during a search of the man's home.

A provision of Britain's Sexual Offenses Act, enacted in 1956, states that homosexual sex is
illegal if more than two people take part or are present.

The legislation includes a number of laws applicable to homosexuals or heterosexuals, but
the provision A.D.T. challenged applied only to homosexual males.

A panel of seven judges at the European court ruled unanimously that A.D.T.'s prosecution
violated Article 8 of the European Convention on Human Rights, which safeguards respect
for private life.

"The activities in the case were purely and genuniely private," the European court said.

The decision was hailed by gay-rights campaigners.

"This judgment drives a coach and horses through the gross indecency laws," said Angela
Mason, executive director of Stonewall, a British gay rights group.



The European ruling increases pressure on the British government to scrap the law and
replace it with new legislation that deals even-handedly with both "offensive heterosexual
and homosexual behavior in public,” Stonewall said in a statement.

The European Court of human rights was set up in 1950 to enforce the human rights
convention, which has been signed by all 41 nations of the Council of Europe.

A.D.T.v. THE UNITED KINGDOM - 31-07-2000

(Associated Press 31 July 2000 - Paul Ames
by way of Graham Underhill)

Available at: http://mww.gaylawnet.conV [date: 10 Dec 2000]



