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Dear Ms Leung,

Inland Revenue (Amendment) Bill 2000

I am scrutinizing the above Bill with a view to advising Members on the

legal and drafting aspects.  I shall be grateful if you would clarify the following :

Clause 5 Royalty income

(a) Clause 5 of the Bill proposes to amend section 15(1) of the Inland

Revenue Ordinance (Cap. 112) ("the Ordinance") which deems certain amounts to be

trading receipts.  Please confirm that the Court of Final Appeal decision leading to

the amendment and referred to in the LegCo Brief is the case of Commissioner of

Inland Revenue and Emerson Radio Corp (1999) 2 HKCFAR 501 (copy enclosed).

In the above case, the Court relies on section 39 of the Trade Marks

Ordinance (Cap. 43), under which the application in Hong Kong of a trade mark to

goods to be exported from Hong Kong is deemed to constitute use of that mark.

That section 39 has not been reproduced in the new Trade Marks Ordinance (35 of

2000).  Please clarify the legal implications on the proposed amendment to the

Ordinance when the new Trade Marks Ordinance comes into operation and the

existing Trade Marks Ordinance is repealed.
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(b) According to paragraphs 7 and 8 of the Brief, the proposed amendment

would enable the Commissioner of Inland Revenue to continue with the established

assessing practice on the existing section 15(1)(b).  The effect of that assessing

practice is to subject royalty income to profits tax in cases where the payer is allowed

a deduction as an expense incurred in deriving assessable profits arising in or derived

in Hong Kong.   Please explain the reason why the proposed section 15(1)(b) does

not contain the condition that those sums referred to for the use of or right to use

intellectual property in Hong Kong are to be deductible in ascertaining the assessable

profits. Is it the policy that such sums would, in all circumstances, be deductible as

expenses incurred in the production of profits chargeable to profits tax?

Clause 2 Application

Clause 8 Home loan interest

(a) Under clause 2(2) of the Bill, the amendment proposed in clause 8

relating to home loan interest applies in relation to the year of assessment 1998/99 and

to all subsequent years of assessment. Why does the Administration decide on the

year of assessment 1998/99?  Is it because section 26E of the Ordinance has been

introduced by section 9 of the Inland Revenue (Amendment) Ordinance 1998?

Under the Amendment Ordinance, section 9 applies in relation to the year of

assessment to be appointed by the Secretary for the Treasury by notice in the Gazette

and to all subsequent years of assessment.  Kindly let me have a copy of the gazetted

notice to confirm the years of assessment to which section 9 of the Amendment

Ordinance applies.

   

(b) Please clarify whether any unfairness would result from the

retrospective effect of the amendment, i.e. where certain taxpayers did not apply for a

deduction of home loan interest in the past by reason that the car parking space has

not been valued together with the dwelling as a single tenement under section 10 of

the Rating Ordinance (Cap. 116).

Clause 9 Annual allowances, commercial buildings and structures

Clause 11 Initial and annual allowances, industrial buildings and structures

Clause 9 of the Bill proposes to amend section 33A of the Ordinance

such that annual allowance would be computed where the interest in a building or

structure is sold, and where the building or structure has been used at any time before

the sale, whether as a commercial building or structure or otherwise (italics added).

Clause 11 proposes similar amendment to section 34(2)(b) in relation to industrial
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buildings and structures.  Is it the policy intent that annual allowance would be

computed even where the building or structure has been used otherwise than as a

commercial or industrial building or structure?  If so, would it be inconsistent with

the policy in relation to balancing allowances and charges contained in the new

section 35(1)(b) proposed by clause 12 where the building or structure must have been

a commercial or industrial building or structure at any time before the occurrence of

certain events?

Clause 15 Appeals to the Court of First Instance

Would it be more accurate to describe in section 69(1) of the Ordinance

"a fee in the amount specified in Part II of Schedule 5" instead of "a fee of the

amount"?

Clause 17 Appeals against assessment to additional tax to Board of Review

One of the effect of amending section 82B(1) of the Ordinance is that a

person who has been assessed to additional tax may, by his authorized representative,

give notice of appeal to the Board of Review. Is this a new policy?

Yours sincerely,

(Bernice Wong)

Assistant Legal Adviser

Encl

c.c. LA

    D of J (Attn. : Ms Betty Choi, SGC)
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Dear Ms Wong,

Inland Revenue (Amendment) Bill 2000

I refer to your letter of 12 October 2000 seeking clarifications on
a number of clauses in the above Bill. Using your headings, my
comments are set out below please:

Clause 5 Royalty Income

(a) The Court of Final Appeal decision leading to our proposed
amendments to section 15(1) of the Inland Revenue Ordinance and
referred to in the LegCo Brief is the case quoted in your letter (i.e. the
case of Commissioner of Inland Revenue and Emerson Radio Corp (1999)
2 HKCFAR 501.

(b) Although section 39 is not produced verbatim in the new Trade
Marks Ordinance, section 52(3)(b) and (c) of the new Ordinance seeks to
reproduce section 39 in clearer wordings and put them in a clearer context
(relating to revocation of registration due to non-use). You will notice that
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section 6 of the new Ordinance gives a very broad definition of the use of
a trade mark. It is no longer tied down, as it was under section 2(1) of the
existing Ordinance, to something that has to be visually perceptible.
Specifically, section 52(3)(b) has clarified that “use of trade mark in
Hong Kong includes applying the trade marks to goods or its packaging
in Hong Kong solely for export purpose. What constitutes use is a
question of facts. It is not relevant whether the goods are manufactured in
Hong Kong or not. The goods manufactured elsewhere may have been
shipped back to Hong Kong for the application of trade mark on them and
this is still use of the trade mark. Sections 6 and 52(3) are attached for
your reference.

Our proposed amendment to section 15(1)(b) is to restore the
assessing practice in respect of the use of intellectual property in Hong
Kong. The proposed section 15(1)(b) is almost identical to the present
section 15(1)(b) save for some minor improvement in drafting. It contains
no reference to the deductibility of the payment.  Nevertheless, in cases
where a royalty payment is made to an overseas business entity for the
use of an intellectual property in Hong Kong for the purpose of
generating profits, the Inland Revenue Department has all along
construed that, if the Hong Kong business said to have incurred royalty
expenses in producing its Hong Kong sourced profits and to have applied
for deduction of such royalty expenses from assessable profits, the
intellectual property concerned must have been used in Hong Kong
regardless of whether the goods involved are in fact manufactured or sold
in Hong Kong. The relevant royalty income should therefore be subject to
profits tax. The Court of Final Appeal ruling deviates from this
established assessing practice.  We therefore propose to amend section
15(1)(b) to restore such long standing practice.

Clause 2 Application
Clause 8 Home loan interest

(a) The amendments proposed in clause 8 of the Bill are to apply to
the year of assessment 1998/99 and all subsequent years of assessment.
This is intended to tie in with the year when home loan interest deduction
was introduced.
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I wish to point out that the application of the provisions
concerning section 26E did not depend on the Secretary for the Treasury
appointing a year of assessment by notice in the gazette. Section 9 of the
Amendment Ordinance mentioned in your letter added a new provision,
section 16AA, relating to mandatory provident fund contributions. It had
nothing to do with the application of section 26E.

(b) We do not anticipate that the retrospective application of the
amendment will give rise to any unfairness. Admittedly, there may have
been cases of the kind described, i.e. where a taxpayer did not apply for a
deduction by reason of the fact that the car parking space had not been
valued together with dwellings as single tenement. However, in the
contrary, many taxpayers with separate assessments instead requested the
Commissioner of Rating and Valuation to consolidate the assessments. In
any event, the amendment will have retrospective application, starting
from the year of assessment 1998/99 which was when the deduction was
introduced. If any cases of the former kind emerge, the Inland Revenue
Department will give consideration to revising their assessments to allow
appropriate deductions. Such cases could be remedied under section 70A
where assessors are empowered to correct tax assessment. They may do
so upon application made within six years after the end of a year of
assessment or within six months after the date on which the notice of
assessment was served, whichever is the later.

Clause 9 Annual allowances, commercial buildings and structures
Clause 11 Initial and annual allowances, industrial buildings and
structures

Clause 9 deals with the granting and computation of annual
allowances for commercial buildings and structures. In order for a person
to be granted an annual allowance in respect of any building or structure
for any year of assessment, the building or structure must be in use as
such at the end of the basis period for that year of assessment. This
intention is reflected in section 33A(1) and the definition of commercial
building in section 40(1). In other words, an annual allowance will not be
granted under section 33A if a building or structure has only been used
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otherwise than as a commercial building, or, indeed, if it is not used as a
commercial building at the end of the basis period. The same approach
applies in relation to annual allowances under section 34(2) in respect of
industrial buildings and structures. The wording is to cater for the
situation where there has been a change of use, which is restricted to a
change from industrial building to commercial building or vice versa
after sale. It is not intended that an annual allowance would be granted
where the building or structure has been used in any other ways than as a
commercial or industrial building or structure.

Therefore, it would not be inconsistent with the policy in relation
to balancing allowances and charges contained in the new section 35(1)(b)
proposed by clause 12 where the building or structure must have been a
commercial or industrial building or structure at any time before the
occurrence of certain events.

Clause 15 Appeals to the Court of First Instance

We consider the wording used in clause 15 of the Bill in order. In
drafting the Bill, the Law Draftsman has made reference to section 4(4)
of the Discovery Bay Tunnel Link Ordinance (Cap. 520), which provides
as follows:

“(4) A fee of an amount determined by the Director of Lands may be
charged from the Company in respect of the exercise of its powers under
subsection (3).”

It is also worth-noting that the approach in the Bill reflects the
present one in section 69(1).

Clause 17 Appeals against assessment to additional tax to Board of
Review

The proposed amendment to section 82B(1) to allow a person’s
authorised representative to give notice of appeal to the Board of Review
in respect of an assessment to additional tax is not a new policy. It is
already accepted in practice that an authorised representative can give
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such a notice of appeal. Furthermore, we consider that the amendment
should be made for the sake of consistency, as section 66 of the
Ordinance, which is concerned with the right of appeal to the Board of
Review where the Commissioner has failed to agree with a taxpayer’s
objection, specifically provides that notice of appeal may be given by a
person’s authorised representative.

Should you have any further enquiries on the above or other
clauses of the Bill, please feel free to contact Miss Maisie Chan at 2810
2229 or the undersigned at 2810 2370.

 Yours sincerely,

   (Ms Esther Leung)
for Secretary for the Treasury

c.c. CIR (Attn: Mr E C D’ Souza) 2877 1082
Law Draftsman, D of J (Attn: Ms Betty Choi) 2869 1302
Civil Advisory, D of J (Attn: Mr M Y Cheung) 2869 0670










