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Dear Miss Ng,

Inland Revenue (Amendment) Bill 2000

At the Bills Committee meeting on 13 November 2003, the Chairman
directed me to follow up on the technical aspects of the Committee stage amendments
proposed. | shall be grateful if you could clarify the following :

Clause 2 Application
1. Please reconsider the option of a savings provision in the Bill for

application of deduction of home loan interest under Clause 8 in relation to the year of
assessment 1998/99 and subsequent years since an application for the assessor to
correct an error or omission under section 70A could only be made within 6 years
after the end of a year of assessment.

2. Would a similar savings provision be made in respect of deduction of
expenses of self-education under Clause 4 in relation to the year of assessment
2000/01 and subsequent years?

Clause 5 (section 15) Certain amounts deemed trading receipts

3. Kindly confirm that the reference to the Inland Revenue (Amendment)
Ordinance 2000 ( of 2000) in the proposed section 15(6) need not be amended by
way of Committee stage amendment.



Clause 6 (section 16) Ascertainment of chargeable profits

4, Please explain the method of calculating "the most reasonable and
appropriate” amount of deduction to be reduced under the proposed section 16(2A).

5. In response to my query raised at the Bills Committee meeting on the
test of control of a person other than a corporation proposed in section 16(3A)(b), the
Administration has referred to Appendix C of LC Paper No. CB(1)7/03-04(01) for
similar definitionsin other existing legidlation. All of the definitions therein referred
to (including section 51B(8) of the Bankruptcy Ordinance)(extracts attached) are tests
of control in relation to the operation of a company. It is clear in those contexts that
a person to whom the directors are accustomed to act in accordance with his directions
or instructions would be regarded as having control over the company. In the present
case, the proposed test would apply in relation to a person's investment or business
affair which is wider in context, and the definition is also wider than the existing
definitions referred to.  Please explain the policy intent as to who would satisfy the
proposed test.

6. Section 16(5A) is a grand-fathering provision that exempts from the
application of the proposed amendment the interest on a loan that is covered by a
favourable advance ruling or advance clearance given by the Commissioner of the
Inland Revenue. Please clarify :

@ why the application for advance clearing must be made before 1 April
1998;

(b) how many applications for advance clearing have been submitted to the
Commissioner to which he has not expressed an opinion up to the
present date;

(© how many applications for advance ruling have been submitted to the
Commissioner to which he has not made a ruling up to the present date?
| note that neither section 88A nor Schedule 10 prescribe any time limit
on the Commissioner to do so;

(d) the reason for such advance clearance or advance ruling to be given
before commencement of the Amendment Ordinance.



Yours sincerely,

(Bernice Wong)
Assistant Legal Adviser

Encl
c.c. LA
SALA1
CAS(1)6
D of J( Mr Michael Lam, SGC)
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CAD. 6 Bankruptcy

(a) he had notice of the relevant surrounding circumstances and of
the relevant proceedings; or
(b) he was an associale of either the debtor in question or the person
with whom tha! debtor entered into the transaction or to whom
that debtor gave the unfair prefercnce,
then, unless the contrary is shown, it shall be presumed for the purposcs of
subscction (2)(a) or (b) that the interest was acquired or the benefil was
reccived otherwise than in good faith.
(4) Any sums required to be paid to the truste¢ in accordance with an
order under section 49 or 50 shall be comprised in the bankrupt’s estate.
(5) For the purposes of subsection (3}(a), thc relevant surrounding
circumstances are (as the case may requirc)}—
(a) the fact that the debtor in question entered into the (ransaction
at an undervaluc; of
(b) the circumstances which amounted (o the giving of the unfair
preference by the debtor in question.
(6) For lhe purposes of subsection (3)}(a), a person has notice of the
relevant procecdings if he has notice—
(@) of the fact that the petition on which the debtor in question is

adjudged bankrupt has been presented; or
(b) of the fact that the debtor in question has been adjudged

bankrupt.
( Added 76 of 1996 s. 36)

51B. Meaning of “associate”

(1) For the purposes of sections 49 to S1A, any question whether a
person is an associale of another person shall be determined in accordance
with this section.

(2) A person is an associate of a debtor if thal person is the debtor’s
spouse, or is a relative, or the spouse of a refative of the deblor or his spouse.

(3) A person is an associate of a debtor with whom he is in partnership,
and of the spousc or a relative of any debtor with whom he is in partnership.

(4) A person is an associate of a debtor whom he employs or by whom
he is employed and for this purpose, any dircctor or other officer of a company
shall be treated as employed by that company.

(5) A person in his capacily as trustcc of a lrusl is an associate of a
deblor if the beneficiaries of the trust include, or the terms of the trust confer
a power that may be excreised for the benefit of, that debtor or an associate of
that debtor.

{(6) A company is an associate of a debtor if that debtor has control of it
or if that debtor and persons who are his associates together have control of it.
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CAD. 6 Bankruptcy 63

(7) For the purposes of this section, a person is a refative of a debtor if
he is that debtor’s brother, sister, uncle, aunl, nephew, niece, lineal ancestor or
{ineal descendant, treating—

(a) any relationship of the half blood as a relationship of the whole
blood and the step child or adopted child of any person as his
child; and

(&) an iilegitimate child as the legitimate child of his mother and
reputed father,

and refetences in this section o a spouse shall include a fonmer spousc.

(8) For the purposes of this scction, a debtor shall be taken lo have
control of 2 company if—

(@) the directors of the company or of ancther company which has
conlrol of it {or any of them) arc uccustomed lo acl mn
accordance with his dicections or instructions, but a debtor shall
not be considered to have conlrol of a company by rcason only
that the directors act on advice given by him in a professional
capacity; or

{b) he is entitled to exercise, or control the exercise of, 1/3 or more
of the voting power at uny general meeting of the company or of
another company which has control of it,

and wherc 2 or more persons together satisfy either of the above conditions,
they shall be taken to have control of the company.

(9) In this section, “company” (28)) includes any body corporate
(whether incocporated in Hong Kong or elsewhere); and references to directors
and other officers of a company and 10 voling power at any general meeting of

a company shall have effect with any necessary modifications.
{Added 76 of 1996 ». 36)

52. Dealings with undischarged bankrupt

(1) {Repealed 76 of 1996 5. 37)

(2) Where any individual, company or firm has ascertained that a person
having a decposit, whether & deposit in respect of capital or not, or a credit
balance, with such individual, company or firm is an undischarged bankrupt,
then it shall be the duly of such individual, company or finin forihwith to
inform the Official Receiver and the trustee in the bankruptey of the existence
of the deposit or credit balance, and such individual, company or firm shall not
make any payment out of or in respect of the deposit or credit balance cxcept
under an order of the courl or in accordance with inslructions (rom the
Official Receiver or the trusiee in the bankruplcy. '
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CAD 41 Insurance Companies

it

<

“)

{3)

LR

{(d) that the company is, and will continue to be, able 1o mect its
obligations including obligations in respect of business other
than the class of insurance business in respect of which the
appfication is madc; and

(e} in the case of a company to which Paxt X of the Companies
Ordinance (Cap. 32) applics, that it has complied with the
provisions of that Part; and

(/) that the company will be able to comply with such of the
provisions of this Ordinance as would be applicable to it; and

(g} that in the case of a company which carries on, or proposes 10
carry on, some other form of business in addition to insurance
business, the carrying on of that other form of business in
addilion to insurahce busincss is not contrary o the interest of
existing und potential policy holders; and

(h) 1hat the name of the company is not likely to deceive.

For the purposcs of this Ordinance—

{a) in computing the amount of the liabilities of a company or an
insurer, as the case may be, all contingent and prospective
liabilitics shall be taken inlo account but not labilities in respect
of the company's or insurce’s share capital;

(») subject to subsection (5), the value of any assets and the amount
of any liabilities shall be determined in accordance with any
applicable regulations made under section 59(1)(a), and
paragraph (a) shall have effect subject to any such regulations;
{ Amended 29 of 1997 5. 3)

(¢) if no such regulations are applicable in the case of a company or
an insurer, as the case may be, regard shall be had— '

(i) in determining the value of its assets, to their market value

and the cost of vealizing such assets; and
(ii) in determining the amount of its liabilities, to the cost of the
settlement of such liabilitics and, where the amount of any
such liabilities is assessed or estimated, to the experience of
the company or insurer in cafrying on any relevant
insurance business or of other persons carrying on the same
or similar insurance business. (Replaced 25 of 1994 5. 4)
Subscction (4)(/) shall ot apply in the case of a company carrying on

or intending o carry on business as a caplive insurer.  {Added 29 of 1997 5. 3)

. / Meaning of “controller™ (F21&A) in section 8(2)

(1) In scction 8(2) “controfler” (i A), in relation to a company (“the
applicant” (f1EFA)), means—

(@) a managing director of the applicant or of a body corporate of
which it is a subsidiary;
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CAP. 41 Iusurance Companics
}

{(#) & chiel executive of the applicant or of a body corporalte, being
an insurer, of which il is a subsidiary;
(¢) u person—

(i) in accordance with whose directions or instructions the
directors of the applicant or of a body corporate of which it
is a subsidiary (or any of them) are accustomed to act; or

(i) who, alonc or with any associate or through a nominee, is
cntitled to exercise, or control the exercise of, 15% or more
of the voting power at any general meeting of the applicant
or of a body corporate of which it is a subsidiary.
{ Amended 8 of 1989 5. 2)

(2) Subject to subscetion (3), in this scction “chicf executive” (Fr B 48,
in relation to the applicant or a body corporate of which it is a subsidiary,
mmeans an employee of the applicant or that body corporate, who, alone ot
jointly with others, is responsible under the immediate authority of ihe
dircctors for the conduct of the whole of the insurance business of the
applicant or that body corporate.

(3) In refation to an applicant incorperaled outside Hong Kong—

(@) the refercnce in subsection (1)(a) to a managing director of the
applicant includes a reference to a person who is a managing
director of the applicant in respect of so much of is insurance
business as is carried on within Hong Kong; and

(0) the reference in subsection (J)(4) to a chief executive of the
applicant includes a refercnce to a person employed by Lhe
applicant who, alone or jointly with others, is responsible
(whether or not under the immediate authority of the directors)
for the conduct of the whole of the insurance business carried on
by the applicant within Hong Kong, not being a person who—

(i) is also responsibic for the conduct of insurance business
carried on by the applicant clsewhere; and

(i) has a subordinate who is responsible for the whole of the
insurance business carried on by the applicant within Hong
Kong.

(4) In this section “associate” (MB#F), in relalion lo any person, means—

(a) the wife or husband or minor child of that person;
(6) any body corporate of which that petson is a director;
{c) any person who is an employce or partner of that person;
() if that persom is a body corporate—-
(i) any dircctor of that body corporate;
{ii) any subsidiary of that body corporate;
(i} any director or employee of any such subsidiary,

and for the purposcs of this subsection “child” includes a step-child.

lyaue 14
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CAP. 155  Banking

(¢) incorporated outside Hong Kong; (Amended 94 of 1993

5 2
‘/{omro!!er" (ZHEA), in relation to a company—

(a) means, in respect of all the provisions of this Ordinance, any
person who is—

(D) an indirect controller; or

(i) a majority shareholder controller; and

(b) includes, in respect of the provisions of Part X1i, any person
who is a minority sharcholder controller,

of that company, and references in this Ordinance to “control” (I£#)
shall be construed accordingly; (Repluced 95 of 1991 5. 2)
“currency” (%) includes—

(«) the European Currency Unit; and

(») any mcdium of exchange the subject of a declaration under
subsection (5){@) which is in force; (Added 94 of 1993 5. 2)

“dealing service” (3SR means a service, whether or not offered in person
or by electronic means or otherwise, whereby the persons to whom the
service is provided are given the ability to quote bid or offer prices or
rates—

(@) for the purpose of effecting an agreement of any type referred to
in paragraph (@) of the definition of “money broker” (and
whether or not any such agreement is effected); and

{b) which may bo—

(i) accepted by any of those other persons to whom they are
quoted; or

(ii) matched pursuant to the service; (Added 4 of 1997 5. 3)

“deposi{" (ﬁ-éﬁ)——-

(g¢) means a loan of money—

(i) at interest, at no interest or af negative interest; or

(ii) repayable at a premium or repayable with any consideration
in money or money’s worth; but

(b) does not include a loan of money—

(i} upon terms involving the issue, by any company, of
debentures or other securitics in respect of which a
prospectus has been registered under the Companies
Ordirance (Cap. 32); (Replaced 64 of 1987 5. 2)

(i) upon terms refcrable to the provision of property or
services; or

(iii) by one company lo another (neither company being
an authorized institulion) at a time when onc is a subsidiary
of the other or both are subsidiaties of another company,

and references in this Ordinance Lo the taking or the making of a deposit
shall be construed accordingly;
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CAP. 155  Banking

“jssue” (FEth), in relation to any adverlisement, invitation or decument,
includes publishing, circulating, distributing or otherwise disseminating
the advertiscment, invitation or document, whether—

() by any visit in person;
(&) in a newspaper, magazine, journal or other periodical publication;
(¢) by the display of posters or notices;
(d) by means of circulars, brochures, pamphlets or handbills;
(¢) by an exhibition of photographs or cineinatography flms;
(/) by way of sound broadcasting or television;
(g) by computer or other electronic device; or
(i) by any other means, whether mechanically, electronically,
magnetically, optically, manually or by any other medium, or by
way of production or transmission of light, image or sound or
any other medium,
and also includes causing or authorizing the advertisement, invitation or
document to be issued; {Replaced 32 of 200! s. 2)

“liquidity ralio” (WE)W&EWE) means the liquidity ratio referred to in
section 102;

“focal branch” (& M4347), in relation to—

(a) an authorized institution which is a bank, means—

(i) in the case of a bank incorporated in Hong Kong, a place of
busincss thereof in Hong Koog, other than its principal
place of business in Hong Kong or any automaled teller
maching, at which it carries on—

(A) banking business; or

(B) any other business whereby it may incur financial
exposure mentioned in section 81(2),

and to which members of the public ordinarily have

physical access for the purposes of that business;

(ii) iv the case of a bank incorporated outside Hong Kong, a
place of business thercof in Hong Kong, other than ils
principal place of business in Hong Kong or any autoimated
teller machine, at which it carries on—

(A) banking business; or

(B) any other business whereby it may incur financial

exposure mentioned in section 81(2),
and (o which members of the public ordinarily have
physical access for the purposes of that business; and
(b) an authorized institution which is a deposit-taking company or a

restricted licence bank, means a place of business in Hong Kong
of the deposit-taking company ot lhe restricled licence bank,
ather than its principal place of business in Hong Kong or any
automated teller machine, at which it carries on—
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A e R 1A B O LR IR (7)) -

2. WARBRER
e gt RXEHHEMMEIN—

U3 e EF (U™ (outbound travel agent) 1838 4 405 7 Do 0 A O 00 A AT AR LB B
BUA 5 (H12002 5550 10 $E5E 3 SRR

“SLi M FTIREA” (outbound travel service) FEIEBIEATH 4(1)(a) B (%) el ¥ i 42
LA IRES « TO 3R BERZINES I A BUIRBE R MR IR PR IR BAFRYAIEHRE
INA 8B ; (12002 A5 10 BEEY 3 $RIBHE)

"1 A" (applicant) SRR BN h R L E B FWT S IEHEAN . (1938
5V 70 QL4 2 AEIRH) :

v e Hs"” (qualified) 1554 SRALTT MG ILIG & & RIVWEE - A8 7] 5% S1 4k SRR AN (HLET
(R TSN+ (1988 SES 70 38552 EEM)

1 HEAT (LM " (inbound travel agent) K5 4A ¥ BrE A 2B Bl M AR B B Ntk
QA (12002 SESY 10 B 3 HI43)

“ T\ 447 413" (inbound travel scrvice) 17 BRETTH A (1)) * {b) 8% () WRFIRE
T B (ROODHAE - Tt UEE TS (9 AZRIR R IR s ( 1t 2002 SEEY 10
SEHT 3 MRAH)

“BrATACHRR (travel agend) (3 §E T AR AL RS R AT ATA AR » (B A R R
TRICHS LA 88 ¢ ( # 2002 4F45 10 8F55 3 BR{CH)

AT RS (travel sevvice) ST R ARG RO M TRAYS § (12002 SR 10 §E
# 3 [EICE)

@ @ A (assocition memben) JEiFE 1351 SASWIHE T PIGIE (s 1988 SER
70 52 SEIEHE - 1 1993 (EFE ST BESS 3 SREERT)

‘B i A (controiler) PEik AR » RS AN A - BaEEIEA TR
(R MR RIFSTIRIA
“SERE {5 (Registrar) B BERET 5 B0 (1 (e 47 ACHM BRI BT

Fi6 & oI PO~ b SRR ET A R R TS R DV LR TY

CAP. 218  Truvel Agents 5

PART 1

PRELIMINARY

1. Short fitte
This Ordinance may be cited as the Travel Agents Ordinance.

2. Intespretation and application

In this Ordinance, unless the context otherwise requires—

“Advisory Committee” (#80% A &) means the Advisory Commiltee on Travc
Agents eslablished under section 7;

“applicant” (HFFA), in relation to an application for a liccnce whether by way
of renewal or otherwise, includes a licensce;  ( Added 70 of 1988 5. 2)
“approved organization” (FZW[H8H5) means any body specified in Part 1 o

Schedule |;  (Added 70 of 1988 s. 2. Amended 51 of 1993 5. 3)

wassociation member” (F@ & A) means any body specificd in Part 11 o

Schedule 1;  (Added 70 of 1988 5. 2. Anended 51 of 1993 5. 3)

/Qontroﬂcr“ (HE4A), in relation to a body corporate, means the person whe
conltrols the body corporate and includes any person in accordance wit!
whose ditections or instructions the dircctors thereof are accustomed s
acl;

“exempt person” (E#E% A T) means a person or class of persons granted ai
exemption under section 3;

“inbound travel agent” (BHERIT{UMM) means a person who carrics o
business as an inbound travel agent within the meaning of section 4A
{ Added 10 of 2002 5. 3)

winbound travel service” (SHEMATIT) means a service provided through th
carrying on of an activity described in section 4A(1{a), (b) or (o) §
respect of the provision of which a person is required to be licensed unde
this Ordinance; (Added 10 of 2002 3. 3)

“licence” (MFE) means a travel agent's licence granted uader section 11 an
“licensed” (FHAMIE) and “licensce” (58 A) shall have cotrespondin
meanings; {Antended 70 of 1988 5. 2)

aoutbound travel agent” (JHELMEITICEERY) means a person who carries ©
busiuess as ah outbound travel agent within the meaning of section ¢
{ Added 10 of 2002 5. 3)

“outbound tavet serviee” (ZMERITIREE), except in Part {{1A, means a servic
provided through the carrying on of an activily described in seclio
4(1){a) or (b) in respect of the provision of which a person is required t
be licensed under this Ordinance; (Added 10 of 2002 5. 3)
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