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Dear Miss Ng,

Inland Revenue (Amendment) Bill 2000

At the Bills Committee meeting on 13 November 2003, the Chairman
directed me to follow up on the technical aspects of the Committee stage amendments
proposed.  I shall be grateful if you could clarify the following :

Clause 2 Application

1. Please reconsider the option of a savings provision in the Bill for
application of deduction of home loan interest under Clause 8 in relation to the year of
assessment 1998/99 and subsequent years since an application for the assessor to
correct an error or omission under section 70A could only be made within 6 years
after the end of a year of assessment.

2. Would a similar savings provision be made in respect of deduction of
expenses of self-education under Clause 4 in relation to the year of assessment
2000/01 and subsequent years?

Clause 5 (section 15) Certain amounts deemed trading receipts

3. Kindly confirm that the reference to the Inland Revenue (Amendment)
Ordinance 2000 (    of 2000) in the proposed section 15(6) need not be amended by
way of Committee stage amendment.
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Clause 6 (section 16) Ascertainment of chargeable profits

4. Please explain the method of calculating "the most reasonable and
appropriate" amount of deduction to be reduced under the proposed section 16(2A).

5. In response to my query raised at the Bills Committee meeting on the
test of control of a person other than a corporation proposed in section 16(3A)(b), the
Administration has referred to Appendix C of LC Paper No. CB(1)7/03-04(01) for
similar definitions in other existing legislation.  All of the definitions therein referred
to (including section 51B(8) of the Bankruptcy Ordinance)(extracts attached) are tests
of control in relation to the operation of a company.  It is clear in those contexts that
a person to whom the directors are accustomed to act in accordance with his directions
or instructions would be regarded as having control over the company.  In the present
case, the proposed test would apply in relation to a person's investment or business
affair which is wider in context, and the definition is also wider than the existing
definitions referred to.  Please explain the policy intent as to who would satisfy the
proposed test.

6. Section 16(5A) is a grand-fathering provision that exempts from the
application of the proposed amendment the interest on a loan that is covered by a
favourable advance ruling or advance clearance given by the Commissioner of the
Inland Revenue.  Please clarify :

(a) why the application for advance clearing must be made before 1 April
1998;

(b) how many applications for advance clearing have been submitted to the
Commissioner to which he has not expressed an opinion up to the
present date;

(c)   how many applications for advance ruling have been submitted to the
Commissioner to which he has not made a ruling up to the present date?
I note that neither section 88A nor Schedule 10 prescribe any time limit
on the Commissioner to do so;

(d) the reason for such advance clearance or advance ruling to be given
before commencement of the Amendment Ordinance.
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Yours sincerely,

(Bernice Wong)
Assistant Legal Adviser
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