
Information requested by the Bills Committee
 at its meeting held on 6 February 2001 regarding

 the Dangerous Goods (Amendment) Bill 2000

The information requested by the Bills Committee is set out in
the following paragraphs.

Dangerous Goods Ordinance (Cap 295)

(a) New section 5(1)(mb)

2. Section 12(1)(e) of the principal Ordinance empowers the
enforcement agents to seize, remove and detain anything with respect to
which any offence may have been committed.  As regards conveyance
of dangerous goods on board a vessel, enforcement by way of seizure of
goods may not always be practical.  For example, in the case of stowage
of dangerous goods not in compliance with the legal requirements, it is
more appropriate to allow the persons responsible to rearrange the
stowage to rectify the breach and is therefore necessary to detain the
vessel until this is done. As regards conveyance of dangerous goods in
vehicles, enforcement by way of seizure of goods is usually practical (e.g.
in case the persons responsible fail to rectify the breach on the spot).
Nevertheless, we consider it necessary to also provide for the power to
detain vehicles conveying dangerous goods not in compliance with the
legal requirements until the breach is rectified.

3. The original intention of the new section 5(1)(mb) is to enable
the making of a provision in the Dangerous Goods (Shipping)
Regulations to provide for the power of detention of vessels until a failure
to comply with the requirements in the Ordinance has been rectified.
Having considered Members’ views, we agree that it may be more
appropriate to provide for such power in the principal Ordinance and to
extend such power to cover detention of vehicles in the same
circumstances. The Administration would propose necessary Committee
Stage Amendments (CSA).



(b) New section 5(1)(md)

4. The Administration intends to propose the making of regulations
to impose a duty on drivers of vehicles carrying dangerous goods not to
commence a journey unless certain conditions are fulfilled, and to make
non-compliance with such a requirement an offence (cf paragraph 6
below).  If such regulations are made, the Department of Justice advises
that an employer cannot compel an employee to perform his employment
contract in an illegal manner.  Hence we do not consider it necessary to
specify the “rights” of drivers in these circumstances.

5. We would like to clarify that the original intention of the new
section 5(1)(md) is to deal with an emergency situation such as an
accident.  For instance, drivers of vehicles carrying dangerous goods
should be required to inform the Police or the Fire Services Department
(FSD) of an accident as soon as possible and to observe the emergency
instructions specified in the transport document for the dangerous goods
concerned.  Apart from drivers, other attendants in the vehicles or
involved in the handling of the dangerous goods may also have a part to
play to contain the damage caused by an accident.  To better reflect our
policy intent, we are minded to propose CSA to revise the new section
5(1)(md) to enable regulations be made to provide for the general taking
of remedial measures in the event of an emergency.

6. Such drafting would be in line with that in the existing section
5(1)(d) which enables regulations be made to provide for the “control of
and the safety precautions which shall be taken in relation to
the….movement….of dangerous goods”.  In this connection, in our
proposed amendment to the subsidiary legislation, we would require the
consignors, transport operators, vehicle drivers, etc. to, before
commencement of the conveyance journey, perform duties such as the
provision of proper transport document and declaration and inspection of
the dangerous goods against such document and declaration.

(c) New section 14

7. We have critically reviewed the proposed penalties for
contravention of the relevant sections in the Ordinance and consulted the
Department of Justice.  We are of the view that the revised penalties



proposed in the Bill are appropriate, except those for contravention of
sections 7 and 13 of the Ordinance.  We would propose the necessary
CSA along the following lines.

8. Section 7 outlaws the manufacture, possession, custody and
control of prohibited goods (i.e. goods which are extremely dangerous
including certain explosives).  We consider that the level of penalty (a
fine at level 6 (currently $100,000) and imprisonment for 6 months as
proposed in the Bill) should be brought in line with that proposed for
contravention of section 6 (the manufacture, storage, conveyance or use
of dangerous goods without a licence), which is a fine at level 6 and
imprisonment for 6 months for a first offence and a fine of $200,000 and
imprisonment for 12 months for a subsequent offence.

9. Section 13 requires the report of any accident by explosion or
fire in any licensed premises.  We consider it appropriate to increase the
fine from level 2 (currently $5,000) as proposed in the Bill to level 3
(currently $10,000) to increase the deterrent effect, but would not propose
an imprisonment term.  According to the Department of Justice, a
penalty involving custodial sentence must be supported by very good
justifications.  According to FSD, there has been no record of
contravention of the provision amounting to a serious consequence in the
past.  We do not consider a custodial penalty is justified.
  
10. A breakdown on the number of convictions and the level of fine
imposed by court as recorded by FSD from 1999 to 2000 inclusive is
shown at Annex A.  There is no imprisonment penalty imposed during
the period.

(d) New section 19A

11. Having considered members’ views, we are minded to propose
CSA to amend the new section 19A(2) by substituting “in transit” for “are
passing through Hong Kong as part of an international journey”.  The
term “transit” is defined in section 2 of the Ordinance.

(e) General

12. Provisions in the Dangerous Goods Ordinance and Crimes



Ordinance relating to the illegal possession, conveyance and use of
explosive or firework are as follows (excerpt at Annex B) -

Dangerous Goods Ordinance

 section 6 – Licence required for the manufacture, etc of dangerous
goods (proposed penalty in the Bill: a fine at level 6 and
imprisonment for 6 months for a first offence and a fine of $200,000
and imprisonment for 12 months for a subsequent offence)

 section 7 – Prohibited goods (proposed penalty to be moved in CSA:
a fine at level 6 and imprisonment for 6 months for a first offence and
a fine of $200,000 and imprisonment for 12 months for a subsequent
offence)

Dangerous Goods (General) Regulations

 regulation 4 – Removal permits for explosives (penalty to be
proposed in future amendment to subsidiary legislation: a fine at
level 6 and imprisonment for 3 months)

 regulation 59 – Discharge of firework (penalty to be proposed in
future amendment to subsidiary legislation: a fine at level 2)

Crimes Ordinance

 section 53 – Causing explosion likely to endanger life or property
(existing penalty: life imprisonment)

 section 54 – Attempt to cause explosion, or making or keeping
explosive with intent to endanger life or property (existing penalty:
20 years’ imprisonment)

 section 55 – Making or possession of explosive (existing penalty: 14
years’ imprisonment)

13. Should FSD, Civil Engineering Department or Marine
Department encounter suspected illegal use, conveyance or possession of
explosive or firework, they would refer the case to the Police for



investigation and prosecution as appropriate.  The Customs and Excise
Department will itself deal with firework cases under the Dangerous
Goods Ordinance as appropriate (including prosecution) and refer all
other cases to the Police.

14.    In deciding which Ordinance or legislative provision is to be
applied in any given case, the Police would consider the evidence
available and all the circumstances of the case (including the substance
involved, the circumstances in which the substance was involved, the
intent of the offender, etc).  Each case is considered on its own merits.
Sometimes, the same act might constitute offences under more than one
legislative provisions.  Generally, the offence which carries a heavier
penalty would be selected if circumstances so warrant.  Advice from the
Department of Justice would be sought as necessary.  (Specifically, as
provided for in s55(3) of the Crimes Ordinance, no prosecution under
s55(1) may be instituted without the consent of the Secretary for Justice.)

15. Relevant parties have been consulted on the level of
penalties of the above offences.  We consider that the penalties for
offences under sections 53, 54 and 55 of the Crimes Ordinance are
appropriate and adequate in terms of deterrent effect.  As regards the
revised penalties proposed in the Bill, we are satisfied that they are
generally appropriate and adequate in terms of deterrent effect, but there
are justifiable grounds to further increase the penalty for contravention of
section 7 of the Dangerous Goods Ordinance (see paragraph 8 above).

Merchant Shipping (Safety) Ordinance

16. The proposed definition of dangerous goods to be provided
for in section 2 follows closely the scope of dangerous goods covered in
the International Maritime Dangerous Goods (IMDG) Code.  We would
propose the same definition in the future amendment to the subsidiary
legislation of the Dangerous Goods Ordinance to set out the scope of
control of dangerous goods at sea.  In respect of part (a) of the proposed
definition, “dangerous goods” means substances, materials or articles
“that are classified in the IMDG Code as dangerous for carriage by sea”.
These refer to substances, materials or articles which are classified as
dangerous goods in Chapter 3.2 (cf an excerpt at Annex C as illustration)
of the IMDG Code.



17. Part (b) of the proposed definition covers substances,
materials or articles “the properties of which would reasonably be
considered to be dangerous when carried by sea”.  Such a provision is to
catch those dangerous goods which have been identified to have
dangerous properties but have not yet been classified in the IMDG Code.
One example is “water reactive solid, flammable, N.O.S.1”.  In 1997, the
US Government submitted a recommendation to the International
Maritime Organisation to propose inclusion of  “water reactive solid,
flammable, N.O.S.” in the list of dangerous goods under the IMDG Code
as it was found that such kind of material was being shipped
internationally and displayed dangerous properties, producing an
irritating, flammable hydrocarbon vapour.  The IMDG Code was
subsequently amended in 1999 to include such an entry.  Part (b) of the
proposed definition of dangerous goods would have enabled prompt
extension of proper control to this type of material well before it was
officially classified in the IMDG Code in 1999 as it had already been
identified to be dangerous by some competent authorities.

18. In line with the general provisions in Chapter 1.1 of the
IMDG Code (relevant excerpt at Annex D), we have included in the
proposed definition of dangerous goods “empty receptacles and residues
in tanks or cargo holds which have been used previously for the carriage
of dangerous goods, unless such receptacles, tanks or cargo holds have
after such use, been cleaned and dried; gas freed or ventilated where
appropriate; or where the previous contents were radioactive materials,
cleaned and adequately closed”.

19. A soft copy of the IMDG Code has been deposited at the
Secretariat.

Security Bureau
March 2001

                                          
1 Not Otherwise Specified.
























