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Central Government Offices
11 Ice House Street

Central

Hong Kong

Dear David,

Dangerous Goods (Amendment) Bill 2000

As regards your paper of January 2002 and the 9" draft of CSAs
(English version), we have the following comments.

Section 12(2)(e) of the Dangerous Goods Ordinance ("DGQO")

It is noted that clause 8 is amended by adding "aircraft" after
"vessel™ in section 12(2)(f) of the DGO to make it consistent with subsections (b)
and (e). However, it is also noted that the term ™aircraft" is omitted in the
reference to "power to stop, board and search and any person on board such
vessel or vehicle and prevent any person from approaching or boarding such
vessel or vehicle until such vessel or vehicle has been searched" in section
12(2)(e). Would it be desirable to add "aircraft" to the appropriate place in the
provision?

Merchant Shipping (Safety) Ordinance (Cap. 369

In paragraph 11 of your paper, you mention that section 22 of the
Merchant Shipping (Safety) (Dangerous Goods and Marine Pollutants)
Regulation ("MS(S)(DG&MP)Regulation™) is a possible defence provision. In
this connection, it is noted that the term "dangerous goods" in section 1 of the
MS(S)(DG&MP)Regulation (Annex 1) is not the same as that to be amended, in
the Merchant Shipping (Safety) Ordinance ("MS(S)Ordinance"), under the Bill.
In such case, would you clarify the availability of the defence provision under



section 22 of the MS(S)(DG&MP)Regulation to a person who has failed to
perform certain duties arising from the new definition of "dangerous goods"
under the MS(S)Ordinance?

Further to the issue of adequate protection for the innocent party, it
is noted that the new definition of “"dangerous goods™ applies, in particular, to
Part VIII of the MS(S)Ordinance (Annex I1). Do you consider, in the light of
the Members' concern about the new definition of “dangerous goods", that the
innocent parties are also adequately protected under the MS(S)Ordinance?

Since members wish to decide by 28 January 2002 whether there is
a need for further meeting to discuss the Bill, we should be grateful for your
reply, in both languages, to reach us by tomorrow.

Yours sincerely,

(Stephen Lam)
Assistant Legal Adviser

Encl

c.c. Mr William Maddaford, SALD
(Fax : 2869 1302)

Ms Stella Chan, GC
(Fax : 2869 1302)

Mr Andy Lau, CAS(1)2
(Fax : 2121 0420)
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CAY, 413 Merchant Shipping (Safety} [ Dungerous "3

Goads and Mavine Pollutants) Regulation

[Subsidiary)

MERCLIANT SHIPPING (SAFETY) (DANGEROUS
GOODS AND MARINE POLLUTANTS) REGULATION

(Cap. 369, scctions {01 and 107}
(Cap. 413, scction 3)

(2 December 1994]

PART |
GENBRAL

1. Inteepretation

(1) In this Regulation, unless the context otherwise requires—
“BCH Code” ((RALMI) means the 1993 edition of the IMO Codc for the
Construction and Bquipment of Ships Carrying Dangerous Chemicals in

Bulk;

“Buik Cargoes Code” (CHSLIIY) means Ihe 1991 edition of the IMO Code
of Safe Practice for Sofid Bulk Cargoes; )

“correct technical name” (EOHHi%4HH) means a description of the goods
sufficient to identify their dangcrous characteristics, including any proper
name deseribed in the IMDG Code;

\/(dangcruus goods” (fERHM) means—
(@) goods classificd in the IMDG Codc or any other IMO
publication as dangerous for carringe by sea; and
(h) any other substance or goods the properties of which might be
dangerous if such substance or goods were carried by sca,
and includes empty receptacles, and residues in empty tanks or cargo
holds, which have been used previously for the carriage of dangerous
goods, excepl where such receptacles, emply tanks or cargo holds have
heen—
(i) cleancd and dricd;
(ii) gas freed or ventilaled as appropriatc; ot
(iii) where the previous contents were radioactive substances, cleancd
and adequately closed,
but shall not include goods forming part of the cquipment or stores of the
ship in which goods or substances are carricd;
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Annex |1

CAP. 369 Merchant Shipping (Safety) 53

(6) If the master of a ship registered in Hong Kong, on receiving at sca a
signal of distress or information from any source that a vessel or aircrafl is in
distress, is unable, or in the special cir of (he case iders it
unrcasonable or unnecessary, to go to the assistance of the persons in distress,
he shall forthwith cause a statement to be entered in the official log-book, or if
there is no official log-book cause other record to be kepl, of his reasons for
not going lo the assistance of those persons.

(7) The master of every ship registered in Hong Kong for which an
official log-book is required shall enter, or cause to be entered, in the official
log-book cvery signal of distress or message that a vessel, aircralt or person is
in distress at sca.

(8) Any master who fails (o comply with subsection (6) ot (7) commiits an
offence and is liable to a fine of $2,000.

85. Careful navigation near ice

(1) The master of a ship registered in Hong Kong, when ice is reported
on ot near his course, shall at night either proceed at a safe speed or change his
course 50 as (o keep amply clear of the icce reported and of the arca of danger.

(2) The master of any ship who t ion (1) its an
offence and is liable to a finc of $10,000.

86. Method of giving heim orders

(1) No person on any ship registered in Hong Kong shall, when the ship
is going ahcad—
(@) give a hehn or steering order containing the woud “starboard™ or
“right” or any cquivalent of “starboard™ or “right” unless he
intends that the head of the ship shall move to the right; or
(b) give a helm or stecring order containing the word “port™ of
“lefl” or any equivalent of “port™ of “left” unless he intends that
the head of the ship shall move to the lel.
(2) Any peeson who contravenes subsection (1) commits an offence and
is liable to a finc of $2,000.

\%’ART VIIl

DANGEROUS GOODS

#7. Offences in respeet of dangerous goods

(1) Any person who sends by, or, not being the owner or master of the
vessel, carrics in, any ship any dangerous goods withont—
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CAY. 369 Mercham Shipping (Safety)

——

() marking distinetty their natwe on the outside of the container oF
package containing them; and
(1) piving written notice of
(i) the natwre of such goods; and
(i) the name and address of the sender or carrier thereof,
10 the owner or master of the ship at or before the time of
sending them to be shipped or taking the same on board the
ship,
commits an offence and is liable to 2 finc of $20,000:
Provided that if any such person satishies the magistrate or court that he—
(1) was an agent in the shipment of the goods; and
(1) was not aware of, and had no reason to suspect, ihat the goods
shipped by him were dangerous goods,
e is liabte to a fine of $5,000.
{2) Any person who—
(@) knowingly sends by, or carvics in, any ship any dangerous goods
under a false description; or
(b) fatsely describes {he sender or carvier of any dangerous goads,
cotminits an offeace and is liable to a fine of $50,000.

#8. Stowage of dangerous goods

The owner or master of any ship may refuse to take on board any package
or container which he suspects (o contain dungerous goods and may require it
1o be opencd to ascertain its contents.

9. Torfeiture of dangerous goods

(1) Where any dangerous goods—
() have been sent of carried, or attempled to be sent of carried, on
Loard any ship withont—
(i) being marked in accordance wilh section 87(1)(«); or
(i) a noticc having been given in accordance with section
87(1)(b);
(hy have heen sent oF carried, or attempted to be sent or carried—
(i) under a false desceription; or
(ii) with the name of the sender or carvier falsely declared,
4 magistrate or court may order that the dangerous goods be forfeited to the
Crown and thereafter disposed of in such manner a8 he thinks fit.
(2) A magistrate or court may make an order under subsection M
notwithstanding that—
(a) the owner of the dangerous goods—
(i) may not have commitied an offence under section 87 in
respect of the dangerous goods; or
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CAP. 369 Merchant Shipping (Safety) S5

(i) may not be before the magistrate or court and may not have
notice of the praceedings; of
(b) there may be no evidence before the magistrate or courl in
respect of the ownership of the dangerous goads:
Provided thal the magistrale or cowl may require notice of such
proceedings (o be given to the owner of shipper of the dangerous goods before
making an order for their forfeiture and disposal.

90. Director may refuse clearance

The Director may refuse & port clearance 10 any passenger ship il there are
on board any dangerous goods which ace not stowed to his satisfaction.

91. Pawer to deal with goods suspected
of being dangerous

When any dangerous goods, or any goods which in the opinion of the
master or owner of the ship are dangerons goods, have been sent ot brought
aboard any ship without being marked in accordance with section 87(1){(a) or
without any notice under section 87(1)(b) having been given, the mastec or
owner may, having regard 1o all the circumstances, including the risk 10
persons and property on board the ship and the need to protect the marine
environment, dispose of thosc goods together with any package or receptacle
in which they are contained in such manner as he thinks fit; and neither the
master nor the owner of the ship shall be subject to any fiability, civil or
criminal, for so disposing of the goods.

92. Saving for ather enacintents rclating
to dangerous goods

The provisions of this Part relating (o the carriage of dangerous goods
shatl be in addition to and not in substitution for, or in resteaint of, any other
enactment relating 1o the carciage of dangerous goods.

PART 1X

REGULATIONS

93, Catlislon regulations

(1) The Secretary for Economic Services may make regulations for the
prevention of collisions at sca. ( Amended 20 of 1996 s. 9)
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