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Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

Part VV and Schedule 6 to the Securities and Futures Bill
Clause-by-clause examination

Members are invited to consider the major amendments proposed
to Clause 130 of the Securities and Futures Bill, which has been spilt into
Clause 130 to 130B as at the Annex.

2. We have revisited Clause 130 of the Blue Bill with a view to
rationalizing the mechanism to deal with cases where a person has become a
substantial shareholder of a licensed corporation without the approval by the
Securities and Futures Commission (the “SFC”). Major proposed changes in
substance are: -

new Clause 130(2)

(@) to make it a continuing offence to remain a substantial
shareholder without the approval by the SFC - such is
considered serious misconduct given the influence a substantial
shareholder may have on the fitness and properness of a
licensed corporation*

new Clause 130(3)
(b) to combine Clauses 130(3) and 130(7) of the Blue Bill to

become the new Clause 130(3) — there is significant overlap
between the first two clauses

new Clause 130(4)

() not to void the transactions in the securities at issue by dropping

! Clauses 114(7) and 114(8) also create a continuing offence against a person who carries out a regulated activity
without the proper authorization.



the relevant part in Clause 130(8) of the Blue Bill — the original
approach could adversely affect legitimate share dealings and
third party rights and there would in many cases be practical
difficulties in unwinding the transactions

new Clause 130B(1) & (2)

(d) to empower the SFC under Clause 130B(1) to issue direction
for dealing with situations where an unapproved substantial
shareholder has already exercised his voting rights and with his
involvement in the management of the business of the
corporation (and the clause in effect continues to allow the SFC
to deem void and of no effect any votes cast by the relevant
person and his associate, if any, at any meeting of the
corporation)

(e) in place of the part of Clause 130(8) of the Blue Bill that has
not been carried down (paragraph (c) above), to empower the
SFC under Clause 130B(2) to direct a person who has become a
substantial shareholder without its approval to reduce his
shareholding within a reasonable time

new Clause 130B(4)

(f)  to enable the SFC under Clause 130B(4) to compel compliance
with its direction (paragraphs (d) and (e) above) through
certification to the Court of First Instance

Part Xl

3. A consequential amendment would be introduced to Part XI such
that an aggrieved party can appeal to the Securities and Futures Appeals
Tribunal against the direction issued by the SFC (paragraphs (d) and (e) above).

Securities and Futures Commission
Financial Services Bureau
5 July 2001



Annex

130. Restriction on substantial sharehol dings, etc

(1) Aperson shall not becone a substanti al sharehol der of

a corporation licensed under section 115 w thout first being

approved by the Comm ssion under section 130A(1) to becone

a substantial sharehol der.

(2) Any person who contravenes subsection (1) commts an

offence and is liable -

(a) on conviction on indictnment to a fine of
$1, 000, 000 and to i npri sonnment for 2 years and
to a further fine of $5,000 for every day
during which the person remains such
substanti al sharehol der wi thout the
Commi ssion’ s approval under section 130A(1);
or

(b) on summary convictiontoafineat | evel 6 and
toinprisonnent for 6 nonths and to a further
fine of $500 for every day during which the
person remai ns such substantial sharehol der
w t hout the Comm ssion’ s approval under

section 130A(1).

(3) It is a defence for a person charged with an of fence

under subsection (2) to prove -



(a) that at the tine he becane a substanti al
shar ehol der of the |icensed corporation
concer ned, he did not know and coul d not have
by the exercise of reasonable diligence
ascertai ned the existence of the act or
ci rcunst ances by virtue of which he becane
such substanti al sharehol der; and

(b) where he subsequently becones aware that he
has becone such substanti al sharehol der, that
he applies under section 130A(1), as soon as
reasonabl y practi cabl eandinany event within
3 busi ness days after he becones so aware, for

approval torenainasubstantial sharehol der

(4) If a person becones a substantial sharehol der of a

corporation |icensed under section 115 wi thout the

Comm ssion's prior approval under section 130A(1) by virtue

of -
(a) a transfer of shares;
(b) an issue of shares; or
(c) atransfer of the right to be issued with
shares,
then, unless or until the Comm ssion approves the person as
a substantial sharehol der of the corporation, the voting

ri ghts conferred by the shares concerned are not exerci sabl e.



(5) A person who purportedly exercises any voting right

that is not exercisable under subsection (4) conmts an

offence and is liable -

(a) on conviction on indictnent to a fine of
$200, 000 and to inprisonnent for 1 year; or
(b) on summary convictiontoafineat | evel 6 and

to inprisonnment for 6 nonths.

(6) It is a defence for a person charged with an of fence

under subsection (5) to prove that he —

(a) did not know, and
(b) could not have by the exercise of reasonabl e

di I i gence known,

that the right which he purportedly exercised is by virtue

of subsection (4) not exercisable.

130A. Approval to becone or remain a

substanti al sharehol der

(1) The Conmm ssion may, upon application in the

prescri bed manner and paynent of the prescribed fee, approve

the applicant to becone or renmain (as the case nay be) a

subst anti al sharehol der of a corporation |icensed under



section 115.

(2) The Conmi ssion shall refuse to approve an applicant to

becone or remai n (as t he case may be) a substanti al shar ehol der

of the licensed corporation concerned unless the applicant

satisfies the Conm ssion that the corporation will remain a

fit and proper person to be licensed if the application is

approved.

(3) An approval under subsection (1) shall be subject to

such reasonabl e conditions as the Comm ssion may i npose on

t he applicant and on the | i censed corporati on concerned, and

the Comm ssion may at any tine by notice in witing served

on t he approved substanti al sharehol der and t he cor porati on,

anmend or revoke any such condition or i npose new conditions

as may be reasonable in the circunstances.

(4) The inposition, amendnent or revocation of any

condi tion pursuant to subsection (3) takes effect at thetine

when the notice is given in respect of it or at the tinme

specified in the notice, whichever is the later.

(5) Wthout limting the generality of subsection (3), it



shal | be a condition of an approval granted under subsecti on

(1) that the approved substantial sharehol der shall -

(a) at all times keep the Conm ssion i nforned of

the particulars of his contact details

including, in so far as applicable, his

busi ness address, residential address,

t el ephone and facsim | e nunbers and

electronic mail address; and

(b) informthe Conm ssion of any change in the

particulars within 14 days after the change

t akes pl ace.

130B. Commi ssion’s power to give directions

(1) Where a person becane a substantial sharehol der

wi t hout t he Conm ssion’ s prior approval under section 130A(1),

whet her or not he has applied under that section for approval

to remain as a substantial sharehol der, and regardl ess of

whet her or not such approval is granted, the Comm ssion may

by notice in witing direct the |licensed corporation



concer ned -

(a) not topermt or acqui esce in the invol venent

of the personinthe managenent of t he busi ness

of the corporation;

(b) to deemvoid and of no effect any votes cast

by the person and his associate, if any, at

any neeting of the corporation;

(c) toreconvene any such neeting for voting anew

on t he busi ness on whi ch t he vot es were cast;

and

(d) to take such other reasonable steps as it may

specify in the notice.

(2) Wthout prejudice to the operation of subsection

(1), where the Comm ssion refuses to approve an application

toremai nasubstantial sharehol der made under secti on 130A(1),

it my by notice in witing direct the applicant -

(a) toreduce, within such reasonabletine asthe

Comm ssionmay require, theinterest i nshares

by virtue of which he becane a substanti al



shar ehol der of the |icensed corporation
concerned to the extent that he is no | onger
a substanti al sharehol der of t he corporation
and

(b) to take such other reasonable steps as the
Comm ssion may specify in the notice.

(3) If apersonfailstoconplywthanydirectionunder
subsection (1) or (2), the Comm ssion may, by originating
sumons or originating notion, certify the failure to the
Court of First Instance, and the Court may inquire into the
case and -

(a) order the personto conply with the direction
Wi thin the period specifiedby the Court; and

(b) if thecourt issatisfiedthat the failure was
wi t hout reasonabl e excuse, puni sh the person,
and any ot her person who appears to have been
involved in the failure, in the same manner
as if he and, where applicable, that other

person had been guilty of contenpt of court.



(4) An originating summons under subsection (3) shall

be in FormNo. 10 i n Appendi x Ato the Rul es of the H gh Court

(Cap. 4 sub. leg.).



