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ANNEX

PART VI |

BUSI NESS CONDUCT, ETC. OF | NTERVEDI ARl ES

Division 1 - Interpretation

162. Interpretation of Part VII

In this Part, unless the context otherw se requires —

"representative" ( ) —

(a) inrelation to a licensed corporation, neans an
i ndi vi dual -

(i) who is licensed as a |icensed
representative for a regulated activity;
and

(ii) who carries on that regulated activity
for the |icensed corporation as a
i censed corporation to which he is
accredited; or
(b) in relation to an exenpt person, neans an
i ndi vi dual -

(i) whose nane is entered in the register
mai nt ai ned by the Monetary Authority
under section 20 of the Banking Ordinance

(Cap. 155) as that of a person -—enploy
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engaged! by the exenpt person in respect
of a regulated activity; and
(iit) who carries on that regulated activity

for the exenpt person.

Division 2 - Business conduct

163. Busi ness conduct of internediaries
and their representatives

(1) The Conm ssion may nmeke rules requiring intermnediaries
and their representatives to conply with such practices and

standards, relating to thei+ conduct of the internediaries or the

representatives (as the case may be)? in carrying on the regul ated

activities for which the internediaries are |licensed or exenpt, as
are specified in the rules.
(2) Wthout limting the generality of subsection (1) and
wi t hout prejudice to section 384(9) and (10), the Comm ssion may
inthe rules referred to in subsection (1) -
(a) prohibit the use of m sleading or deceptive
advertisenents by or on behalf of internediaries,
and i npose conditions for the use of advertisenents

by or on behalf of internediaries;

! Arendnent consequential to the Conmittee Stage Amendnents proposed to the

Banki ng (Anendnent) Bill 2000, as explained to Menbers on 10 July 2001. The word

“engaged” gives a wider catch than “enployed”, as a bank nay engage a person

other than its enployees to conduct a regulated activity.

2 Techni cal anendment for greater clarity.
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(b) require specified terns and conditions to be
included in client contracts and provide that the
terns and conditions are, unless the Comm ssion in
relation to any particular termor condition
otherwi se directs, to be deened to be of the
essence of the client contracts in which they are
i ncluded, whether or not a different intention
appears fromthe provisions of such client
contracts;

(c) require an internmediary to provide to its client,
upon entering into a client contract with the
client, and thereafter fromtinme to tine upon
request by the client, specified information
concerning the business of the internediary, and
the identity and status of any person acting on
behal f of the internediary and with whomthe client
may have cont act;

(d) require an internediary, and any representative of
an internediary, to take specified steps to
ascertain, in relation to each of the clients of
the internediary, specified matters relating to his
identity and his financial situation, investnent
experience and i nvestnent objectives relevant to
the services to be provided by the internediary;

(e) require an internediary, and any representative of

an internediary, to take specified steps before

when—providing informati on or advice concerning
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financial products to any client of the
i nt er nedi ar y—to—take-specified stepstoensurethe
tabili : i . i bei
| ded I " .

(ea) require an internediary, and any representative of

an i nternedi ary, when nmaki ng any reconmendati on

concerning any financial product to any client of

the intermediary, to disclose to the client in the

specified manner any interest the internediary or

the representative (as the case may be) may have in

t he financial product?*

(f) require an internediary, and any representative of
an internediary, to take specified steps to ensure
that disclosure is nmade to any client of the
intermediary of financial risks in relation to any
financial product the internediary or the
representative (as the case nmay be) reconmends to

the client;

% The amendnent is to allay the concern of sone market participants that

suitability of infornmation and advi ce depends on a nyriad of circunstances and

their obligations should be considered discharged if they have foll owed the

steps prescribed by the SFC. Pl ease see Paper 6B/ 01(Revised).

* The requirenent in respect of the disclosure of interest is in existing

legislation (section 79 of the Securities Odinance). It was inadvertently

onmtted in the Blue Bill. The anendnent is to re-instate the vires of the SFC

to prescribe requirenents in this regard.
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(g) require an internediary, and any representative of
an internediary, to take specified steps to ensure
that disclosure is nade to any client of the
i nternedi ary of any comm ssion or advantage the
internmediary or the representative (as the case may
be) receives or is to receive fromany third party
in connection with any financial product the
intermediary or the representative (as the case may
be) recommends to the client;

(h) require an internediary, and any representative of
an internediary, not to effect a transaction on
behal f of any client of the internediary in
speci fied circunstances;

(i) prohibit the use by an internediary, or any
representative of an intermediary, of information
relating to the affairs of a client of the
internmedi ary, except in specified circunstances and
under specified conditions;

(j) require an internediary, and any representative of

an internediary, to take specified steps te—aveidin®

cases of conflict arising between any of their

5 There are cases where conpl ete avoi dance of conflict of interests could not be

reasonably expected. In those cases, the intention is to ensure that the

concerned internediary would treat its clients fairly. W propose the amendnent

such that SFC s power to prescribe requirenents also covers this scenario.
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interests and those of a client of the
i nternedi ary;

(k) prohibit the receipt by an internmedi ary of any
property or services fromanother internmediary in
consideration of directing business to that other
i nternedi ary, except in specified circunstances and
under specified conditions;

(I') prohibit the dealing by any representative of an
intermediary for his own account in securities or
futures contracts, except in specified
ci rcunst ances and under specified conditions;

(m require an internmediary, and any representative of
an internediary, to take specified steps to
i ntroduce and i npl enent procedures to discourage
and identify any noney |aundering activities;

(n) provide for any other matter relating to the
practices and standards relating to conduct in
carrying on the regul ated activities for which
internmediaries are |licensed or exenpt.

(3) Notwi thstanding anything in this section, the Comm ssion
shal |l not exercise any of its powers under this section to nmake
rules to specify any terns and conditions for the purposes of any
requi renent referred to in subsection (2)(b) unless it is
satisfied that the specification of the ternms and conditions is
for the better furtherance of any of its regulatory objectives or

the better performance of any of its functions.
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(4) Rules nmade under this section may provide that an
internmediary, or a representative of an internediary, that,
wi t hout reasonabl e excuse, contravenes any specified provision of
the rules that applies to it or him(as the case may be) conmts
an offence and is liable to a specified penalty not exceeding -
(a) on conviction on indictnent a fine of $200, 000 and
a termof inprisonment of 2 years;
(b) on sunmary conviction a fine at level 6 and a term
of inprisonnent of 6 nonths.

(5 In this section, "client contract" ( ) neans any

contract or arrangenent between an internediary and anot her
person, which contains ternms on which the internediary is to
provi de services the provision of which constitutes a regul ated

activity.

164. Codes for business conduct of internediaries
and their representatives

(1) Wthout prejudice to the power of the Comm ssion to nmake
rul es under section 163, the Conm ssion may publish, in the

Gazette and in any other manner it considers appropriate, codes of

conduct for the purpose of setting—out—gui-deli-nesgiving gui dance®

relating to the practices and standards with which internediaries

51n view of the general power of the SFC under clause 385 to issue codes and

qui del i nes, we propose this technical amendnent to replace “codes of conduct

setting out guidelines” with “codes of conduct giving guidance” to avoid

confusion. Codes nmade under this subclause and cl ause 385 are not subsidiary

| egi sl ation.
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and their representatives are ordinarily expected to conply in
carrying on the regulated activities for which the internediaries
are licensed or exenpt.

(2) Wthout Iimting the generality of subsection (1), any
code of conduct referred to in that subsection may, in settingout

gui-delinesgi vi ng gui dance® referred to in that subsection, refer to

obl i gations to observe —
(a) any other codes or requirenents issued or inposed
ot herwi se than by the Conmm ssi on;
(b) continuing obligations, including any such
obligations —

(i) in the case of an internediary, to
provide for the continuous training of
its representatives; or

(it) in the case of a representative of an
internmedi ary, to undergo continuous
training;

(c) practices and standards concerning any of the
matters described in section 163(2).
(3) The Commission may fromtine to time anend the whol e or
any part of any code of conduct published under this section in a
manner consistent with the power to publish the code of conduct
under this section, and -
(a) the other provisions of this section apply, with
the necessary nodifications, to such anendnents to

the code as they apply to the code; and
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(b) any reference in this or any other Ordinance to the
code (however expressed) shall, unless the context
otherwi se requires, be construed as a reference to
t he code as so anended.

(4) A failure on the part of an internediary, or a
representative of an internmediary, to conply with the provisions
set out in any code of conduct published under this section that
apply to it or him(as the case may be) shall not by itself render
it or him(as the case may be) liable to any judicial or other
proceedi ngs, but may be taken into account in considering, for the
pur poses of any provision of this Odinance —

(a) in the case of an internediary, whether it is a fit
and proper person to be or to remain |icensed or
exenpt ;

(b) in the case of a representative of an internediary
that is a licensed person, whether he is a fit and
proper person to be or to remain |licensed as a
representative; or

(c) in the case of a representative of an internediary
that is an exenpt person, whether his—nanre-should

remabne is a fit and proper person to be or to

remain a person whose nane is’ entered in the

" The amendnent nmakes it explicit that whether an individual engaged by an

exenpt Al is fit and proper would depend, anong other things, on his acting in

conpliance with the applicable requirenents prescribed in the Business Conduct

Codes.
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regi ster maintained by the Monetary Authority under

section 20 of the Banking O dinance (Cap. 155) as

that of a person enployedbythe engaged by an®

exenpt person in respect of a reqgulated activity,
and in any proceedi ngs under this O dinance before any court the
code shall be admi ssible in evidence, and if any provision set out
in the code appears to the court to be relevant to any question
arising in the proceedings it shall be taken into account in
determ ni ng that question.
(5) Any code of conduct published under this section —

(a) may be of general or special application and,
without Iimting the generality of the foregoing,
may be nmade so as to apply, or so as not to apply -

(i) to a specified extent in relation to any
specified person or to nenbers of a
speci fied class of persons;

(iit) in specified circunstances;

(b) may make different provisions for different
circunstances and provide for different cases or
cl asses of cases.

(6) Any code of conduct published under this section is not

subsidiary | egislation.

Division 3 — Restriction on short selling, etc.

8 Arendrent consequential to the Conmittee Stage Arendments proposed to the

Banki ng (Anendnent) Bill 2000. Please See Note 1.




165. Short selling restricted
(1) Subject to subsections (2) and (3), a person shall not
sell securities at or through a recogni zed stock nmarket unless at
the time he sells them -
(a) he has or, where he is selling as an agent, his
princi pal has; or
(b) he reaseonably—and-honestly believesbelieves and has

reasonabl e grounds to believe® that he has or, where

he is selling as an agent, that his principal has,
a presently exercisable and unconditional right to vest the
securities in the purchaser of them
(2) For the purposes of subsection (1) -
(a) a person shall be regarded as selling securities if
he —
(i) purports to sell the securities;
(i) offers to sell the securities;
(iii) hol ds hinmself out as being entitled to
sell the securities; or
(iv) instructs any representative of an
internmediary that carries on Type 1
regul ated activity for the internediary,
to sell the securities;
(b) a person who, at a particular tine, has a presently

exerci sabl e and unconditional right to have

® Techni cal anendnment for consi stency.




(3)

(c)
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securities vested in himor in accordance with his
directions shall be regarded as having at that tine
a presently exercisable and unconditional right to
vest the securities in a purchaser of them
a right of a person to vest securities in a
purchaser of them shall not be regarded as not
uncondi tional by reason only of the fact that the
securities are charged or pledged in favour of sone

ot her person to secure the repaynent of nobney.

Subsection (1) does not apply to —

(a)

(b)

(c)

a person who acts in good faith—+nthe reasonable

and—honest belief, believing and having reasonabl e

grounds to believe® that he has a right, title, or

interest to or in the securities which he sells
wi thin the neaning of subsection (1);

a person who, as a representative of an
internmediary that carries on Type 1 regul ated
activity for the internmediary, acts in good faith
on behal f of sone ot her person—+n-the reasonable

anhd—honest belief, believing and havi ng reasonabl e

grounds to believe® that such other person has a

right, title, or interest to or in the securities
whi ch he sells within the neani ng of subsection (1)
on behal f of such other person;

a sale of securities by an exchange parti ci pant
acting as a principal, when he acts in the course

of his business of dealing in odd |ots of
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securities, in accordance with the rules of the
recogni zed exchange conpany whi ch operates a stock
mar ket, being a sale effected solely for the
pur pose of -

(i) accepting an offer to purchase an odd | ot
of securities; or

(ii) disposing of an odd |ot of securities, by
means of the sale of one board | ot of
t hose securities;

(d) a sale of securities effected pursuant to a
transaction in an options contract traded on a
recogni zed stock market;

(e) a sale of securities falling within a class of
transactions prescribed by rul es made under section
384 for the purposes of this paragraph.
(4) A person who contravenes subsection (1) commts an
offence and is liable on conviction to a fine at level 6 and to

i mprisonnment for 2 years.

166. Requirenents to confirmshort selling order
(1) A person, where he is selling as a principal, shall not
convey a short selling order at or through a recogni zed stock
mar ket unl ess he provides to his agent an assurance, in the form
of a docunment, that -
(a) he has a presently exercisable and unconditi onal
right to vest the securities to which the order

relates in the purchaser of them and
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(b) where the short selling order is such order by
virtue of paragraph (a)(i) or (v) of the definition
of "short selling order” in section 1 of Part 1 of
Schedul e 1, the counterparty or the other person
(as the case may be) referred to in such paragraph
has the securities to which the order relates
available to Il end or deliver to him

(2) A person to which subsection (1) applies shall provide
to his agent such information (if any), in the formof a docunent
and within such tinme, as is prescribed by rules made under section
384 for the purposes of this subsection.

(3) An exchange participant, where he is selling as a
principal, shall not convey a short selling order which is such
order by virtue of paragraph (a)(i) or (v) of the definition of
"short selling order” in section 1 of Part 1 of Schedule 1 at or
t hrough a recogni zed stock market unless he has received an
assurance, in the formof a docunent, fromthe counterparty or the
ot her person (as the case may be) referred to in such paragraph
that the counterparty or the other person (as the case nmay be) has
the securities to which the order relates available to | end or
deliver to him

(4) An exchange participant to which subsection (3) applies
shall collect fromthe counterparty or the other person referred
to in that subsection such information (if any), in the formof a
docunent and within such tinme, as is prescribed by rules nade

under section 384 for the purposes of this subsection.
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(5) A person, where he is selling as an agent, shall not
convey or accept an order to sell securities which is a short
selling order at or through a recogni zed stock market unless he
has received fromhis principal, or the other person for whose
benefit or on whose behalf the order is nmade, an assurance, in the
formof a docunent, that -

(a) his principal or that other person (as the case may
be) has a presently exercisable and unconditi onal
right to vest the securities to which the order
relates in the purchaser of them and

(b) where the short selling order is such order by
virtue of paragraph (a)(i) or (v) of the definition
of "short selling order” in section 1 of Part 1 of
Schedul e 1, the counterparty or the other person
(as the case may be) referred to in such paragraph
has the securities to which the order relates
avai l able to |l end or deliver to him

(6) A person to which subsection (5) applies shall collect
fromhis principal, or the other person referred to in that
subsection, such information (if any), in the formof a docunent
and within such tinme, as is prescribed by rules made under section
384 for the purposes of this subsection.

(7) For the purposes of subsections (1), (3) and (5), a
person who conveys or accepts an order on behalf of his clients or
beneficiaries shall be regarded as selling as a principal if —

(a) he has full discretion to sell the securities to

whi ch the order relates; and
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(b) his conveyance or acceptance is not in accordance
wth any instruction fromhis clients or
beneficiaries.

(8) An agent or exchange participant who receives or
coll ects an assurance or information by virtue of or under
subsection (1), (2), (3), (4), (5 or (6) shall -

(a) subject to paragraph (b), retain the docunent in
which it is contained for not |ess than one year
fromthe date on which it is received; and

(b) provide the docunent to the Conm ssion upon request
made at any tinme within that year by the
Conmi ssi on.

(9) An assurance or information referred to in subsection
(D, (2), (3), (4), (5 or (6) shall in any proceedi ngs under this
Ordi nance before any court be adm ssible as prinma facie evidence
of —

(a) in the case of an assurance, the matters specified
in subsection (1), (3) or (5) (as the case may be)
as that to which the assurance rel ates; or

(b) in the case of information, the matters (if any)
specified in the rules referred to in subsection
(2), (4) or (6) (as the case may be) as that to
whi ch the information rel ates.

(10) Subject to subsection (11), a person who contravenes
subsection (1), (3) or (5) conmts an offence and is |iable on

conviction to a fine at level 5 and to inprisonnent for 1 year.
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(11) It is a defence to a charge for an offence under
subsection (10) for the person charged to prove that when he
conveyed or, in the case of a contravention of subsection (5),
conveyed or accepted the order concerned, he —

(a) believed and had reasonabl e grounds tobel-eve-and

di-d!%bel i eve that the order was not a short selling
order; or
(b) did not know that the order was a short selling
or der.
(12) A person who, w thout reasonabl e excuse, contravenes
subsection (2), (4), (6) or (8) conmts an offence and is |iable

on conviction to a fine at level 5 and to inprisonnment for 1 year.

167. Requirenents to disclose short sales

(1) An exchange participant or exchange participant's
representative who knows or is inforned that an order to sel
securities is a short selling order shall -

(a) when passing the order to any other person with a
view that the other person shall input the order
into the trading systemof a recogni zed stock
market, informthat other person that the order is
a short selling order; and

(b) when inputting the order into the tradi ng system of
a recogni zed stock market, indicate such matters as

may be required, under the rules of the recognized

19Techni cal anendnent for consistency.
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exchange conpany by which the recogni zed stock
mar ket is operated, to show that the order is a
short selling order.
(2) A person who, wthout |awful excuse, contravenes
subsection (1) conmts an offence and is |iable on conviction to a
fine at level 5 and to inprisonnment for 1 year.

(3) For the purposes of subsection (2), without limting the

circunstances in which | awful excuse may be established, !l awf ul

excuse shall be regarded as having been established if the person
by whom subsection (1) is contravened establishes that the
contravention is by reason only of inadvertence, carel essness or
negl i gence on his part.

(4) In this section, "exchange participant's representative"

( ) nmeans a |icensed representative accredited to a

Iicensed corporation that is an exchange participant of a
recogni zed exchange conpany whi ch operates a recogni zed stock

mar ket .

Division 4 - Oher requirenents

'1The anendment is to reflect the intention that “lawful excuse” is not confined

only to “inadvertence, carelessness or negligence”. The provision as anended

above woul d have the sane effect as its origin provision that reads “... ‘Il awful

excuse’ includes inadvertence, carel essness or negligence” (section 80C of the

Securities Odinance which was recently enacted in May 2000). The Legal Service

D vision of the Legislative Council also nmade a simlar observation.
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168. Requirenents for options trading
(1) The Conm ssion may meke rules —
(a) prohibiting Type 1 internediaries from-—
(i) transacting in Hong Kong;
(ii) holding thensel ves out in Hong Kong as
bei ng prepared to transact,
except as provided in the rules, any dealing
whereby directly or indirectly they confer on any
person an option to sell to or purchase fromthem
or any other person on their behalf, any |isted
securities,;
(b) prohibiting Type 2 internediaries from-—
(i) transacting in Hong Kong;
(ii) holding thensel ves out in Hong Kong as
bei ng prepared to transact,
except as provided in the rules, any dealing
whereby directly or indirectly they confer on any
person an option to sell to or purchase fromthem
or any other person on their behalf, any futures
contracts traded on a recogni zed futures market.
(2) Rules made under this section may provide that a Type 1

internmediary, or a Type 2 internediary, which,_ w thout reasonable

excuse'? contravenes any specified provision of the rules that

12n reflection, we consider that contravention of specified requirenments on

“options tradi ng” should not constitute a strict liability offence.




- 20 -
applies to it conmts an offence and is liable to a specified
penal ty not exceeding -

(a) on conviction on indictnent a fine of $200, 000 and
a termof inprisonnment of 2 years;
(b) on sunmary conviction a fine at level 6 and a term
of inprisonnent of 6 nonths.
(3) In this section -

"Type 1 internediary” ( 1 ) neans an internediary |licensed

or exenpt for Type 1 requlated activity;

"Type 2 internediary” ( 2 ) nmeans an internediary |icensed

or exenpt for Type 2 regulated activity.

169. Certain agreenents not to be made during
unsolicited calls

(1) Subject to subsections (2) and (3), an—tHcensed-or

exenpt—person_internediary*3shall not, as principal or agent,

during or as a consequence of an unsolicited call made by him -
(a) make or offer to nake with another person -
(i) an agreenent for that other person to
sell or purchase, or with a viewto
havi ng that other person sell or

purchase, any securities, futures

!3Techni cal anmendnent to define the requlatory catch in terns of “an

internediary” and to rely on the “agency principle” to extend the requlatory

catch to its agents.
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contract or |everaged foreign exchange
contract;

(ii) an agreement for himto provide, or with

a view to having himprovide, to that

ot her person securities margin financing;

or

(iii) an agreenent the purpose or effect, or
pret ended purpose or effect, of which is
to provide, whether conditionally or

unconditionally, to that other person a

profit, income or other returns —

(A fromany securities, futures
contract or |everaged foreign
exchange contract; or

(B) calculated by reference to changes
in the value of any securities,
futures contract or |everaged
forei gn exchange contract; or

(b) induce or attenpt to induce another person to enter
into an agreenent referred to in paragraph (a),
whet her or not in making the unsolicited call he does any ot her
act or thing.
(2) A person shall not be regarded as contravening
subsection (1) by reason only that he —
(a) —H—makes a call on another person who is a
solicitor or professional accountant

acting in his professional capacity, or
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is a licensed person, exenpt person,

nmoney | ender .—existing—etient or

pr of essi onal investor;—and

or his existing client:**and

——{++(b) whether as principal or agent, nmakes or
offers to make with that other person an
agreenent referred to in subsection
(1) (a),or induces or attenpts to induce
that other person to enter into such_an

agreenent —of._

: I . I . ZIVIRVITEN nd
o I I .
such—anagreenent—1°
(3) This section does not apply to -
(a) agreenents relating to securities, futures
contracts or |everaged foreign exchange contracts

or to securities margin financing which are of a

14 Techni cal amendnent for greater clarity.

!5 Techni cal amendnent to delete the original subclause which is superfluous in

the light of the definition of “securities margin financing”
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cl ass prescribed by rules nmade under section 384
for the purposes of this paragraph;
(b) <calls nmade by a person who is of a class prescribed
by rul es nade under section 384 for the purposes of
t hi s paragraph;
(c) calls nmade on a person who is of a class prescribed
by rul es nade under section 384 for the purposes of
t hi s paragraph;
(d) <calls which are of a class prescribed by rul es nmade
under section 384 for the purposes of this
par agr aph.
(4) Wthout Iimting the generality of the powers of the
Comm ssion to nmake rules for the purposes of subsection (3)(d),
the Comm ssion may in the rules prescribe that calls nade by an
aut hori zed financial institution in conpliance wth such
requi renents under any gui delines published under section 7(3) of
t he Banki ng Ordi nance (Cap. 155) that apply to it shall be within
a class of calls to which this section does not apply.
(5 A person who contravenes subsection (1) commts an
offence and is liable on conviction to a fine at |evel 5.
(6) Were, in consequence of a contravention of subsection
(1), a person enters into an agreenent w th another person, that
ot her person may, subject to the rights of a subsequent purchaser
in good faith for value, rescind the agreenent, by giving notice

inwiting to that effect to the person who contravenes that

subsection, wthin 28 days after the datey on which the agreenent
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is entered into or 7 days after the day on whi ch he becones aware

of the contravention, whichever is the earliert?®

(7) In this section -

"call" ( ) neans a visit in person, or a comuni cation by any

means, whet her nmechanically, electronically, nmagnetically,
optically, manually or by any other nedium or by way of
production or transm ssion of light, inmage or sound or any

ot her nedi um

1%existing client" ( ), inrelation to atcensedor—exenpt

person_an internediary, neans a person for whomthe —reans—a

prescribedby—rules— internediary has provided a service, the

provi sion of which constitutes a regulated activity, during

the period of 3 vears imediately preceding the day on which

the call is made:

16w accept the market comment that the right to rescind an agreenment by a

person within 28 days fromhis awareness of the contraventi on would be overly

long and | eave scope for nmnipulation. Please see Paper 6B/ 01 (Revised). The

anendnent is to shorten the period.

17The anendment is to define “existing client” in primary legislation. The

definition is straightforward and “durable”, and does not need to be dealt with

by subsidiary legislation.




"futures contract" ( ) neans -

(a) a futures contract as defined in section 1 of Part
1 of Schedul e 1;

(b) a futures contract, or a contract represented as
being a futures contract, in respect of an item
whet her or not capabl e of being delivered, which is
prescri bed by rul es nade under section 384 for the
purposes of this definition;

"nmoney | ender"” ( ) has the neaning assigned to it by section

2(1) of the Money Lenders O di nance (Cap. 163);

"unsolicited call" ( ) neans any call nade ot herw se

than at the express invitation of the person called upon, and
for the purposes of this definition, the provision by a
person of his contact details, including an address,

t el ephone or facsimle nunber, or electronic mail address,
does not by itself constitute an express invitation to cal

t hat person

L ¥ 69A. Requi renents for offers by internediaries
or representatives for Type 1, Type 4 or
Type 6 requlated activity

18As we mentioned in Paper CE03/01, this clause (originally clause 108 in Part

IV of the Blue Bill) deals with business conduct of internediaries and should be

relocated to this Part for the sake of tidiness and easy reference. Pl ease note

the foll ow ng anendnents —
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(1) Subject to subsection (5), a Type 1 internediary or

representative, a Type 4 internediary or representative or a Type

6 internediary or representative shall not comrunicate an offer to

acquire or dispose of any securities of, or issued by, a body

unl ess -
(a) the offer -
(i) is contained in a witten docunent in an
official |anguage; or
(ii) if communicated otherwi se than in the
formof a witten docunent satisfying the
(a) replace the previous references to “docunent” (which has been defined in

(b)

Schedule 1 to include “tape recording”) to “witten docunent” defined in

clause 169A(10). This is to nmake it clear that for better investor

protection. “tape recording” could not be taken as acceptabl e neans of

confirmation to clients:

as we nentioned in Paper 5J/01, insert reference to “Type 6 requl ated

(c)

activity” (i.e. advising on corporate finance) to rectify the inadvertent

om ssion in the Blue Bill

(The intention to apply this clause to “Type 6 requlated activity” has

i ndeed been reflected in paragraph (b)(xiii) of the definition of “dealing

in securities” in Schedule 6 that reads “is licensed or exenpt for Type 4

and Type 6 requlated activity and, solely for the purposes of carrying on

that regulated activity., he issues a docunent under section 108(1)(a)(i)

or (ii) of this Ordinance, the content of which conplies with the

requi rements of section 108(1)(b) and (c) of this Odinance.)

for simlar reason set out in footnote 16, anmend the period within which a

person can rescind an acceptance under clause 169A(7).
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requi renent of subparagraph (i), is

reduced to a witten docunent in an

official |anguage and delivered to the

person or persons to whomit was nade not

later than 24 hours after the

comuni cati on

(b) the offer —

(i) contains a description of the securities
sufficient to enable themto be
identified;

(ii) specifies the terns of the offer,
i ncl udi ng where appropriate the anpunt of
consideration proposed to be paid for the
securities to be acquired pursuant to the
of fer;

(iii) where a dividend has been declared or
reconmended in respect of the securities,
or it is anticipated that a dividend may
be so declared or recommended before the
transfer of the securities, states
whet her the securities are to be
transferred with or wthout the dividend;

(iv) specifies —

(A) whether, in the event of a person

accepting the offer, the offeror

will pay any stanp duty which the

person so accepting the offer wll



(B)

28 -

becone liable to pay in respect of

the transaction under the Stanp Duty

O di nance (Cap. 117); and

if the offeror will not so pay the

stanp duty, the rate of the stanp

duty that the person so accepting

the offer will becone liable to pay

in respect of the transaction under

t hat O di nance;

(v)

specifies whether, in the event of a

person accepting the offer, any fees wll

be payable by that person to —

(A

where the Type 1 internediary or

(B)

representative, the Tvype 4

internediary or representative or

the Type 6 internediary or

representative (as the case may be)

is regarded as such by virtue of

being an internediary, the Type 1

internediary or representative, the

Type 4 internediary or

representative or the Type 6

internmediary or representative (as

the case may be); or

where the Type 1 internediary or

representative, the Type 4

internediary or representative or
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the Type 6 internediary or

representative (as the case may be)

is regarded as such by virtue of

being a representative of an

internediary, the internediary:;

(vi) if contained in a witten docunent

referred to in paragraph (a)(i) -

(A) specifies the nane and address of

the offeror and, where any person is

maki ng the offer on behalf of the

offeror, the nane and address of

t hat person

(B) bears a date which is not nore than

3 days before the date on which the

offer i s communi cat ed;

(CQ) where the offer is for the

acqui sition of securities, satisfies

the requirenents of Part 1 of

Schedul e 6A;

(D) where the offer is for the disposal

of securities, satisfies the

requirenents of Part 2 of Schedul e

6A; and

(E) where a report of an expert in

connection with the offer is

included in or annexed to the offer,

contains a statenent to the effect
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that the expert has consented to the

inclusion or annexure, and has not,

bef ore the communi cati on of the

offer, withdrawn that consent; and

(vii) if communicated in the manner descri bed

in paragraph (a)(ii), where there is a

report of an expert in connection with

the offer, specifies the place at which

the report is available for inspection,

and contains a statenent to the effect

that the expert has consented to the

contents of the report, and has not,

bef ore the comuni cation of the offer,

wi thdrawn that consent: and

(c) where the offer is contained in a witten docunent

referred to in paragraph (a)(i) or is reduced to a

witten docunent referred to in paragraph (a)(ii)

but the witten docunent is in only one official

| anqguage, the witten docunent includes a

translation, in the other official |anguage, of al

the particulars required in respect of the offer

under paragraph (b), except where the Commi SSion

has previously agreed that the requirenents of this

par agraph may be di spensed with in any particul ar

case.

(2) Wiere an offer contained in a witten docunent referred

to in subsection (1)(a)(i) is to contain a statenent referred to
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in subsection (1)(b)(vi)(E) regarding the consent of an expert,

the offer shall not be communi cated unl ess the expert has given,

and has not before the communi cation of the offer withdrawn, his

consent to the offer being communicated with the inclusion of the

statenent in the formand context in which it is included in the

witten docunent.

(3) Were an offer communicated in the manner described in

subsection (1)(a)(ii) is to contain a statenent referred to in

subsection (1)(b)(vii) regarding the consent of an expert, the

offer shall not be communi cated unless the expert has given, and

has not before the communi cation of the offer withdrawn, his

consent to the offer being comunicated with a reference to the

statenent in the formand context in which it is referred to.

(4) Any Type 1 internediary or representative, Type 4

internediary or representative or Type 6 internediary or

representative who communi cates an offer to acquire or dispose of

any securities without having conplied with subsections (1), (2)

and (3) commts an offence and is liable on conviction to a fine

at level 6 and, in the case of a continuing offence, to a further

fine of $20,000 for every day during which the offence continues.

(5) This section does not apply to —

(a) an offer requlated by, and nade in accordance wth,

the requirenents of —

(i) the rules made under section 23 or 36

governing the listing of securities:;

(ii) t he code published under section

385(2)(a); or
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(1ii) Part |11 of the Conpani es Ordinance (Cap.

32) or, in the case of a corporation

i ncor porated outside Hong Kong, Part XI|

of that O di nance;

(b) an offer to dispose of securities of, or issued by,
a body in favour of persons who already hold
securities of, or issued by, the body;

(c) an offer communicated by a Type 1 internediary or

representative, a Type 4 internediary or

representative or a Type 6 internediary or

representative if the offer is nade to a person

with whom or on whose behal f —

(i) where the Type 1 internediary or

representative, the Type 4 internediary

or representative or the Type 6

internediary or representative (as the

case may be) is regarded as such by

virtue of being an internediary, the Type

1 internediary or representative, the

Type 4 internediary or representative or

the Type 6 internediary or representative

(as the case may be): or

(ii) where the Type 1 internediary or

representative, the Type 4 internediary

or representative or the Type 6

internediary or representative (as the

case may be) is regarded as such by
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virtue of being a representative of an

internediary, the internediary,

has transacted the sale or purchase of securities

on at |east 3 occasions during the period of 3

vears imedi ately preceding the date of the offer:

(d) an offer made to -

(i) a professional investor;

(ii) a solicitor or professional accountant

acting in his professional capacity; or

(iii) any other person who is of a class

prescribed by rules made under section

384 for the purposes of this paragraph;

(e) an offer communi cated by an exchange participant in

the ordinary course of trading on a recognized

st ock market :

(f) an offer communicated by a person who is of a class

prescribed by rules made under section 384 for the

pur poses of this paragraph;

(g) an offer which is of a class prescribed by rules

made under section 384 for the purposes of this

par agraph.
(6) Wthout prejudice to section 384(9) and (10), the

Conmi ssion may make rules to add to, waive or nodify any of the

requi renents specified in subsections (1), (2) and (3), whereupon

t he provisions of subsections (1), (2) and (3) shall apply subject

to the rules accordingly.

(7) \Were —
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(a) a person has accepted an offer to acquire or

di spose of any securities of, or issued by, a body

which is an offer to which this section applies;

and

(b) the offer has been communi cated w thout subsections

(1), (2) and (3) having been conplied with in a

mat erial particul ar,

that person may, subject to the rights of a subsequent purchaser

of the securities in good faith for value, rescind the acceptance,

by giving notice in witing to that effect to the Type 1

intermediary or representative, the Type 4 internediary or

representative or the Type 6 internediary or representative who

communi cated the offer, within 28 days after the date of

acceptance or 7 days after the day on which he becones aware of

the matter described in paragraph (b), whichever is the earlier.

(8) For the purposes of this section —

(a) where a Type 1 internediary or representative, a

Type 4 internediary or representative or a Type 6

internmediary or representative conmuni cates an

invitation to a person to acquire or dispose of any

securities of, or issued by, a body, the invitation

shall be deened to be an offer, and a reference in

this section to acceptance shall be construed

accordi ngl v;

(b) an offer to acquire or dispose of a right to

acquire or dispose of securities or an interest in

securities shall be deened to be an offer to
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acquire or dispose of securities, and a reference

in this section to a person who holds securities

includes a person who holds a right to acquire

securities or an interest in securities;

(c) an offer to acquire or dispose of securities in

consideration or part consideration for other

securities shall be deened to be both an offer to

acquire and an offer to dispose of securities.

(9) Inthis section, a reference to securities of a body

shall, unless the context otherw se requires, be construed as a

reference to securities (having the meaning under section 1 of

Part 1 of Schedule 1) which are —

(a) issued, nmande available or granted by the body: or

(b) proposed to be issued, nmade avail able or granted by

the body.

(10) In this section —

"body" ( ) neans a corporation, a nultilateral agency, or a

gover nnent or muni ci pal governnent authority:

"expert" ( ) includes an engi neer, val uer, professiona

accountant, solicitor, and any other person whose profession

gives authority to a statenent made by him

"Type 1 internediary or representative" ( 1 ) neans —

(a) an internediary licensed or exenpt for Type 1

reqgul ated activity; or

(b) its representative that carries on Type 1 requl ated

activity for it:
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"Type 4 internediary or representative" ( 4 ) neans —

(a) an internediary licensed or exenpt for Type 4

requl ated activity:; or

(b) its representative that carries on Type 4 reqgul ated

activity for it;

"Type 6 internediary or representative" ( 6 ) neans —

(a) an internediary licensed or exenpt for Type 6

reqgul ated activity; or

(b) its representative that carries on Type 6 reqgul ated

activity for it:

"written docunent” ( ) nmeans any docunent or simlar

material, or any other nmedium (whether effected as such

mechanically, electronically, nmagnetically, optically,

manual |y or by any other neans), by which words are

represented in a visible form

170. Certain representations prohibited

(1) Subject to subsection (2), an internediary, or a
representative of an internmediary, shall not represent, or permt
any other person to represent, in any manner and whet her expressly
or by inplication, that its or his abilities or qualifications
have been endorsed or warranted by the Governnment or the
Comm ssi on.

(2) A statenment to the effect that a person is |licensed or
exenpt under this O dinance does not by itself constitute a

contravention of subsection (1).
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(3) An intermediary, or a representative of an internediary,
that, w thout reasonabl e excuse, contravenes subsection (1)

commts an offence and is liable on conviction to a fine at |evel

5.

Division 5 — M scel | aneous

19 70A. Anendnent of Schedul e 6A

The Chief Executive in Council may, by order published in the

Gazette, anend Schedul e 6A

!9 Consequential to the relocation of clause 108 in the Blue Bill to becone the

new cl ause 169A (pl ease see Note 18). Schedule 5 has to be relocated to becone

Schedul e 6A for the sake of tidiness and easy reference.




