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ANNEX A
PART XI |

| NVESTOR COVPENSATI ON

228. Interpretation of Part Xl

In this Part, unless the context otherw se requires —

"conpensation" ( ) nmeans conpensati on payabl e out of the

conpensati on fund under rules made under section 236;

default" ( ) neans a default to be prescribed by

rul es made under section 236;

"Fut ures Exchange Conpensati on Fund" ( ) neans the

conpensation fund established under Part VIII of the

repeal ed Commodities Tradi ng O di nance;

At the Bills Committee neeting on 4 May 2001, Menbers expressed the view
that while accepting the need for a flexible approach, i.e. by way of
subsidiary legislation, to prescribe investor conpensation arrangenents
such that future market devel opment can be accommodated, the prinmary

| egi sl ation should set out as appropriate those major elenents that have
been deci ded upon. W accept this view and accordingly reflect themin
this purpose clause having regard to the result of the consultation
conducted in March/ April 2001. (Please refer to Paper 11B/ 01 dated 31
July, 2001.) Any subsidiary legislation to be made under clause 236 has to
be subject to the overall purpose of the investor conpensation arrangenents

as stipulated in clause 229.



"Uni fi ed Exchange Conmpensation Fund” ( ) nmeans the

conpensation fund established under Part X of the

repeal ed Securities O dinance.

229. Establishnment of conpensation fund!
(1) The Commi ssion shall establish and maintain a

conpensation fund, to be known as the Investor Conpensation

Fund in English and " " in Chinese, for the purposes

of thisPart-—providing, in accordance with rules nmade under

section 236, a nmeasure of conpensation to clients of a

specified person who sustain a | oss by reason of a default

commtted by the specified person or any of his associated

persons in connection with trading in specified securities or

futures contracts.

(2) In this section —

"associ ated person” ( ), inrelation to a specified

person, neans -—

(a) an enpl oyee of the specified person;

(b) a person ("first-nentioned person") who nay

under section 160 receive or hold client assets

of the specified person, or an enpl oyee of the

first-nentioned person; or

(c) such other persons as may be prescribed by

rul es made under section 236;

"specified person" ( ) means —




(a) an internmediary licensed or exenpt for Type 1

or 2 requlated activity;

(b) an internediary licensed for Type 8 requl ated

activity; or

(c) such other person as may be prescribed by rules

made under section 236

"specified securities or futures contracts" ( ) means

any securities or futures contracts listed or traded or

to be listed or traded on —

(a) a recognized stock market or recognized futures

mar ket ; or

(b) such other markets as may be prescribed by

rul es made under section 236.

230. Money constituting the conpensation fund
(1) The conpensation fund shall consist of -
(a) all anpbunts paid to the Conm ssion or a
recogni zed i nvestor conpensati on conpany in
accordance wth rules made under this Part;

2(aa) all anmpunts paid by the Conmission into the

conpensation fund under subsection (2)(b):

2 The proposed new cl auses 230(1)(aa) and 230(2)(b) work together to enable
the SFC to inject noney out of its reserves, which are derived prinarily

fromtransaction |evies, as appropriate.



(b) all amounts paid into the conpensation fund
under sections 72(2) or (8)(b), 73(2) or (8)(b)
and 74(11) of Schedul e 9;

(c) all amounts recovered by the Commr ssion or a
recogni zed i nvestor conpensati on conpany in
exercise of a right of action conferred by
section 87 or 235;

(d) all amounts borrowed under subsection (2);

(e) any return or profit received on an investnent
made under section 233;

(f) all other anpbunts lawfully paid into the
conpensati on fund.

(2) Wth the consent in witing of the Financial
Secretary, the Conmm ssion may_-

(a) for the purposes of the conpensation fund,
borrow from any aut horized financi al
institution on such terns and at such rates of
interest as it considers acceptabl e andray
charge any investnents acquired under section
233 by way of security for any such | oan—_

2(b) pay into the conpensation fund fromits

reserves such anount of npney as it thinks fit.

231. Money to be kept in account
The Comm ssion shall open at one or nore authorized

financial institutions one or nore accounts and shall, pending



their application in accordance with this Part, pay into or
transfer to such account or accounts all anmounts form ng part

of the conpensation fund.

232. Accounts of conpensation fund
(1) The Conm ssion shall keep proper accounts of the
conpensati on fund.
(2) The Comm ssion may, if it considers it necessary to
do so -
(a) nmaintain separate accounts in respect of the
anounts that are respectively paid into the
conpensation fund under sections 72, 73 and 74
of Schedul e 9;
(b) rmaintain separate accounts in respect of the
conpensation fund -
(i) for different -
(A) recogni zed exchange conpani es;
(B) markets operated by recognized
exchange conpani es;
(C persons providing autonmated
tradi ng services; or
(D) classes of investors; or
(ii) for the better and nore effectual
managenent or adm nistration of the

f und;



(c) maintain sub-accounts in respect of the
separate accounts referred to in paragraph (a)
or (b) in such manner as it considers
appropri at e.

(3) The Comm ssion shall in respect of the financial
year begi nning before and ending after the day on which this
section commences, and in respect of each subsequent financial
year, prepare -

(a) a financial statenent nmade up to (and
including) the last day of that year; and

(b) in the case where separate accounts are
mai nt ai ned under subsection (2)(a) or (b) or
sub-accounts are nai ntai ned under subsection
(2)(c) -

(i) a consol idated financial statenent
made up to (and including) the | ast
day of that year, in respect of the
separate accounts or sub-accounts (as
the case may be); and

(i) a separate financial statenent nade
up to (and including) the |ast day of
that year, in respect of each
separate account or sub-account (as

the case may be).



(4) A financial statenent prepared under subsection (3)
shal |l be signed by the chairman and at | east one non-executive
di rector of the Conm ssion.

(5) The Conm ssion shall appoint an auditor to audit the
conpensati on fund.

(6) The auditor so appointed shall annually audit the
accounts of the conpensation fund and shall audit, and prepare
an auditor's report in respect of, each financial statenent
prepared under subsection (3) and shall submt the report to
t he Conmi ssi on.

(7) An auditor's report prepared under subsection (6)
shall contain a statenent nade by the auditor as to whether in
his opinion the financial statement gives a true and fair view
of the matters to which the statement rel ates.

(8) The auditor appointed under this section nay cal
for and inspect such books and records of the Conm ssion or
any recogni zed i nvestor conpensation conpany as he may require
in order to performhis functions under this section.

(9) Not later than 4 nonths after the end of each
financial year the Comm ssion shall cause -

(a) a copy of -
(1) each audited financial statenment in
respect of that financial year; and
(ii1) the auditor's report on each such
financial statenent,

to be sent to the Financial Secretary; and



(b) a copy of each such audited financial statenent
to be published in the Gazette.

(10) In this section, "financial statenment" ( )

means a statenent which contains all of the follow ng
docunents -

(a) a revenue and expenditure account;

(b) a bal ance sheet; and

(c) a cash flow statenent.

233. Investnent of nobneys
(1) The Conm ssion may invest any noney which fornms part
of the conpensation fund and is not imediately required for
any ot her purposes provided for by this Part -
(a) on fixed deposit with an authorized financi al
institution; or
(b) in securities in which trustees are authorized
by law to invest trust funds.
(2) Any return or profit on an investnent of noneys by
t he Conmm ssion under subsection (1) shall be added to the
conpensati on fund.
(3) A fixed deposit receipt and ot her docunent
evi denci ng the investnent of noney under subsection (1) nay be
kept in the office of the Conm ssion or deposited for safe

keeping with an authorized financial institution.



234. Paynents out of the conpensation fund

(1) Subject to this Part, there shall fromtine to tine

be paid out of the conpensation fund as required and in such

order as the Comm ssion nmay determ ne one or nore of the

foll ow ng anobunts

(a) all

| egal

(i)

(i)
Giii)

(iv)

and ot her expenses incurred -

in investigating or defending clains
for conpensation nade under rules
made under this Part;

inrelation to the conpensation fund;
in the exercise by the Conm ssion of
the rights, powers, and authorities
vested in it by this Part or rules
made under this Part in relation to
t he conpensation fund;

in the exercise by a recognized

i nvestor conpensation conpany of a
function transferred to it under
section 80 or provided for under

rul es nade under this Part;

(b) the expenses incurred in the managenent or

adm ni stration of the conpensation fund,

(c) the expenses incurred in obtaining insurance,

surety,

guarantee or other security, or in

maki ng any financial arrangenent, in respect of



(d)

(e)

()
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clainms for conpensation nmade under rul es made
under this Part;

i nterest on any sum borrowed under section
230(2);

t he amounts of clains for conpensation, costs
of and incidental to the nmaking and proving of
such clainms and interest on conpensation, as

al  oned under rules made under this Part;

all other noney payabl e out of the conpensation
fund in accordance with rul es made under this

Part .

(2) \Where the Comm ssion considers that the anpunt at

credit in either the Unified Exchange Conpensation Fund or the

Fut ures Exchange Conpensation Fund is insufficient to enable -

(a)

(b)

t he paynent of the anobunts which the Comm ssion
considers to be necessary to neet any clains or
likely clainms against the Unified Exchange
Conpensati on Fund or the Futures Exchange
Conmpensation Fund (as the case may be); and

the repaynent of the anmounts deposited in cash
wi th the Comm ssion under section 104 of the
repeal ed Securities Ordinance or section 82 of
the repealed Cormmodities Tradi ng Ordi nance (as

the case may be),

then the Comm ssion shall, subject to subsection (3), pay into

the Unified Exchange Conpensation Fund or the Futures Exchange
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Conmpensation Fund (as the case nmay be) out of the conpensation
fund such anmobunt as it considers equitable.

(3) The aggregate anmounts paid under subsection (2) to
the Unified Exchange Conpensati on Fund or the Futures Exchange
Compensati on Fund shall not exceed the respective aggregate
anounts paid into the conpensation fund under section 72(2) or
73(2) of Schedule 9 (as the case may be).

(4) In the event that the conpensation fund is
di ssol ved, the Comm ssion may, in its absolute discretion,
after the satisfaction of all outstanding liabilities against
t he conpensation fund, pay -

(a) to the Stock Exchange Conpany or, if the Stock
Exchange Conpany is in liquidation, to the
i qui dator of the Stock Exchange Conpany the
whol e or a portion of that part of the
conpensation fund which is derived fromthe
Uni fi ed Exchange Conpensation Fund under
section 72(2) and (8)(b) of Schedule 9, and on
any such paynent being nade those anounts shal
formpart of the assets of the Stock Exchange
Conpany or, if it is in liquidation, shall be
avai lable to the liquidator for distribution in
accordance with the Conpani es Ordi nance (Cap.
32); and

(b) to the Futures Exchange Conpany or, if the

Fut ures Exchange Conpany is in liquidation, to
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the liquidator of the Futures Exchange Conpany
the whole or a portion of that part of the
conpensation fund which is derived fromthe

Fut ures Exchange Conpensation Fund under
section 73(2) and (8)(b) of Schedule 9, and on
any such paynent bei ng nmade those anounts shal
formpart of the assets of the Futures Exchange
Company or, if it is in liquidation, shall be
available to the liquidator for distribution in
accordance with the Conpani es O di nance (Cap.

32).

235. Subrogation of the Comm ssion to rights,
etc. of claimant on paynent from

conpensation fund?

® As nentioned at the Bills Cormittee neeting on 4 May 2001, the anendnents
were proposed to reflect the H gh Court decision in the Forluxe case in
interpreting the origin provision of clause 235(1)(a) (i.e. section 118 of
the Securities Odinance), being that the SFC should have no priority in
the distribution of “assets” recovered over investors who have received
conpensation fromthe conpensation fund; and to apply simlar principles in
clause 235(1)(b). As set out in Paper CEO02/01 dated 7 June 2001 and

consi dered by Menbers on 15 June in the context of Part IIl, we have

al ready proposed simlar anmendnents to clause 87, the equival ent of clause
235. Since then, we have nade further technical refinenment to clarify the
intention as now i ncorporated in this proposed clause 235. This fina

version agreed upon woul d be duplicated as cl ause 87.
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(1) Were the Conm ssion nmakes any paynent out of the

conpensation fund in respect of any claimfor conpensation

made under rul es nade under this Part -

(a)

(b)

t he Conm ssion shall be subrogated, to the

extent efthatpayrents-which that paynent bears

to the loss sustained (without taking into

account any conpensation) by the claimnt by

reason of the default on which the claimwas

based, to all the rights and renedi es of the

claimant in relation to the | oss—sustained-by

hi_rmd Y o aul hich tl L ai
was—based-——: and

t he elaimant—shallhave norightrespective

rights of the claimant and the Conmi ssion in

bankruptcy or wi nding up or by | egal
proceedi ngs or otherwi se to receive in respect

of the | oss —

(i) any sumout of the assets of
t heexchange participant—or—other

person concerned who is in default+

or—where-the loss was caused-by-the
lof ol on I Lo :
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assets of that enployee, until the
Conmission-has ;. or
I - | the full e

(ii) any property held on trust by that

person for the claimnt,

shall rank equally.

(2) Al amounts recovered by the Comm ssion under

subsection (1) shall becone part of the conpensation fund.

236. Rul es by Chief Executive in Council
and Comm ssi on

(1) The Chief Executive in Council may make rules for
the following nmatters -

(a) the neans of funding the conpensation fund,

(b) the maxi mum anmount of conpensation that may be
paid to a person nmaking a claimfor
conpensati on;

(c) the mai ntenance of sub-accounts under section
232(2)(c), paynents to be made from such sub-
accounts and the apportionnment between
di fferent sub-accounts of expenses incurred in
relation to the conpensation fund and of
i nterest earned on the fund;

(d) providing for the better carrying out of the

obj ects and purposes of this Part.
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(2) Wthout prejudice to section 384(9) and (10), the

Comm ssi on nmay,

subj ect to subsection (3), nake rules which

are not inconsistent with rules nmade by the Chief Executive in

Counci | under subsection (1), for the following matters -

(a)

(b)

(c)

(d)

(e)

()

the circunstances in which a person is entitled

to claimconpensation, including any nmatter

referred to in section 228 or 229(2) which is

to be or may be prescribed by rul es nmade under

this section*

the manner in which the claimfor conpensation
is to be made;

t he paynent of costs of and incidental to the
maki ng and proving of a claimfor conpensation;
the paynent of interest on the anount of
conpensati on;

the information or docunents to be supplied to
the Comm ssion for the purpose of enabling the
Conmi ssion to determ ne the application;

the persons or classes of persons who are not

entitled to nake a claimfor conpensation;

* This is to make clear that the power to suppl enent the najor el enents

referred to in clauses 228 and 229 falls within the coverage of clause

236(2)(a), the exercise of which has to be in consultation with the

Fi nanci al Secretary as required under clause 236(3).



(9)

(h)

(J)

(k)

16

t he circunstances and manner in which the

Comm ssion may call for clains for

conpensati on;

t he circunstances and manner in which the

Comm ssion may determ ne, deal with and pay a

claimfor conpensation;

enabl i ng the Conmmi ssion -

(i) to submt a claimfor conpensation as

a proof of debt in any w nding-up or
bankr upt cy proceedi ngs;

(ii) to pay conpensation in the form of
securities and to purchase securities
for that purpose; and

(ii1) to require the assignnment of a
claimant's rights of action as a pre-
condition for the paynment of
conpensati on;

the functions of a recognized investor
conpensati on conpany in relation to the
managenent or adm nistration of the
conpensati on fund;

the formul ati on of proper accounting and
auditing systens with respect to the nanagenent
or admnistration of the conpensation fund for

whi ch a recogni zed i nvestor conpensation
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conpany may be responsi ble upon a transfer of a
function to it under section 80;
(I') arrangenents that are to be nmade when a
recogni zed i nvestor conpensation conpany is
wound up
(m the obtaining of such insurance, surety,
guarantee or other security or the making of
such financial arrangenent as may be necessary
or appropriate for the better carrying out of
t he objects and purposes of this Part;
(n) providing for the better carrying out of the
obj ects and purposes of this Part.
(3) The Conmi ssion shall consult the Financial Secretary
bef ore maki ng rul es under subsection (2) for the matters
specified in paragraphs (a) and (f) of that subsection.

°(4) 1n nmaking any rules under subsection (1)(a), the

Chi ef Executive in Council shall ensure that the funds of the

conpensation fund shall, so far as practicable, be derived

fromthe securities and futures industry.

® This amendment is to reflect the policy intention that as far as
practicable, the funding of the investor conpensation arrangenents should

foll ow the user-pay principle.



ANNEX B
Schedul e 9

Part XII of this Odinance (Investor conpensation)

71. (1) In sections 72 to 74 -

"Fut ures Exchange Conpensation Fund" ( ) and "Unified
Exchange Conpensati on Fund" ( ) have t he neani ngs
respectively assigned to themin section 228 of this
O di nance;

"repeal ed Cormodi ti es Tradi ng Rul es" ( ) means
t he Cormodi ti es Tradi ng (Deal ers, Conmodity Tradi ng Advi sers
and Represent atives) Rul es (Cap. 250 sub. | eg.) repeal ed under
section 392 of this Ordinance,

"repeal ed Contract Levy Rul es" ( ) nmeans the
Commodi ti es Tradi ng (Contract Levy) Rul es (Cap. 250 sub. | eg.)
repeal ed under section 392 of this O dinance;

"repeal ed Securities Rul es” ( ) neans the Securities
(M scel | aneous) Rules (Cap. 333 sub. leg.) repeal ed under
section 392 of this Ordinance.

(2) For the avoi dance of doubt, it is hereby decl ared that
nothingin sections 72to 74 shall be construed as enabling aclaim

to be made which is barred under any enactnent or rule of |aw

Uni fi ed Exchange Conpensation Fund



72. (1) Despite the repeals effected by section 392 of this
Ordi nance, Part X of the repealed Securities O dinance shall,
subject to this section, continue to apply to and in relation to

(a) any claimfor conpensation fromthe Unified
Exchange Conpensati on Fund nade under that Part
bef ore the appoi nted day; or

(b) any default occurring before the appointed day,

as if that section had not been enacted, subject to the foll ow ng
nodi fications -
(1) section 112 of that Part X shall cease to apply as
fromthe appoi nted day;

(ii) for any reference to the Unified Exchange, there
shal | be substituted a reference to a recogni zed
st ock mar ket wi thinthe neani ng of this Ordinance;

(iii) for any reference to the Exchange Conpany, there
shal | be substituted a reference to the Stock
Exchange Conpany within the nmeaning of this
O di nance; and

(iv) theexpressions "dealinginsecurities", "exchange
participant”, "listed", "securities" and
"trading right" shall respectively be construedin
accordance with this O di nance.

(2) The Conm ssion nay after the appoi nted day pay into the

conpensation fund such sum of noney fromthe Unified Exchange



Conmpensation Fund as it considers appropriate, having regard to

(a) the anmobunts which the Comm ssion considers to be
necessary to neet any clains or likely clains
agai nst t he Uni fi ed Exchange Conpensat i on Fund; and

(b) the anpbunts deposited in cash under section 104 of

t he repeal ed Securities O di nance, whi ch have not

previ ously been reinbursed under this section.*

!(2A) Wher e t he Conmi ssi on consi ders that the anpbunt at credit

inthe Unified Exchange Conpensati on Fund exceeds t he t ot al anpunt

whi ch the Conm ssion considers to be necessary to neet any cl ai ns

or likely clains against the Unified Exchange Conpensati on Fund,

the Comm ssion may after the appointed day apply the excess to

rei nburse the Stock Exchange Conpany or, if the Stock Exchange

Conpany is in liquidation, the liquidator of the Stock Exchange

Conpany, for the anpbunts deposited in cash under section 104 of

the repeal ed Securities Odinance.

! The proposed anendnents confers the SFCwith the flexibility to refund the
cash deposit nmade under section 104 of the Securities Ordi nance at an earlier
time to the Stock Exchange Conpany if it is satisfied that the bal ance of the
Uni fi ed Exchange Conpensation Fund i s sufficient tosatisfy all possibleclains
agai nst the fund. W expect that the Stock Exchange Conpany woul d return such
deposit toits participants in a nmanner |ike that set out in section 106 of the

Securities Odinance.



(3) As soon as reasonably practicable after the appointed
day, the St ock Exchange Conpany shal | publishinone or nore English
| anguage newspapers and one or nore Chi nese | anguage newspapers,
publ i shed daily and circul ati ng generally in Hong Kong, a notice
specifying a date, not being earlier than 3 nonths after the
publication of the notice, on or before which a claimfor
conpensation fromthe Unified Exchange Conpensati on Fund may be
made by any person.

(4) \Were, in respect of a default occurring prior to the
appoi nted day, a person wishes to start a clai mfor conpensation
fromthe Unified Exchange Conpensati on Fund, he shall | odge his
claimin witing with the Stock Exchange Conpany -

(a) if anoticeunder subsection (3) has been publi shed,
on or before the date specified in the notice; or

(b) if no such notice has been published, within 6
nont hs after he becane aware of the default giving
rise to the claim

(5 A clai mnmde under subsection (4) shall be regarded as
a cl ai mmade under section 109 of t he repeal ed Securities Ordi nance
and other provisions of Part X of that Odinance shall apply
accordi ngly.

(6) Aclaimthat is not nade within the tinme limted by
subsection (4) shall, unless the Stock Exchange Conpany ot herw se
det erm nes, be barred.

(7) After -



(a)

(b)

al | cl ai ns made or conti nued under t hi s secti on have
been di sposed of; and
all outstanding liabilities against the Unified

Exchange Conpensation Fund have been sati sfied,

t he Comm ssion shall apply any balance remaining in the Fund in

accordance with subsection (8).

(8) Any bal ance nentioned in subsection (7) shall -

(a)

(b)

be used t o repayinburse t he St ock Exchange Company
or, i f the Stock Exchange Conpany isinliquidation,
t he I'iquidator of the Stock Exchange Company, for
t he anounts deposited i n cash under section 104 of

the repeal ed Securities Odinance, to-the-extent

that the balanceis sufficient for this purposeand
provi-ded-such—depositswhi ch have not previously
beenrepai-d—andonany-suchpaynent-belngrmade those
amount s shall formpart of the assets of the Stock
I it it isintiguidation_shak
I 1 abl he Liauid : i ot .
I thot . i E .

32)rei nbursed under this section;* and

if thereis any renaini ng bal ance, be paidintothe

conpensati on fund.

1(8A) Upon any reinbursenment referred to in subsection (2A)

or (8)(a), the anbunt of the rei nbursenent shall formpart of the

assets of the Stock Exchange Conpany and, if it is inliquidation,




shall be availabletotheliquidator for distributioninaccordance

with the Conpanies Ordinance (Cap. 32).

(9) \VWhere aclai mfor conpensation fromthe Unified Exchange
Conpensation Fund is all owed (whether in full or in part) but the
anount al | owed cannot be paidtotheclai mant because t he Conm ssi on
is unable to | ocate the claimant, then the Comm ssion shall hold
for the clai mant the anount all owed for 3 years beginning with the
date on which the claimis all owed, after whichtinmethe Conm ssion
shal |l apply the anpbunt in accordance with subsection (8).

(10) Except as provided in this section, no claimfor
conpensation fromthe Unified Exchange Conpensati on Fund may be
made after the appointed day.

(11) The Secretary for Financial Services may by notice
published in the Gazette appoint a date as the appoi nted day for
t he purposes of this section.

(12) In this section -

"appoi nt ed day" ( ) means t he dat e appoi nt ed under subsecti on
(11);
"defaul t" ( ) means a default referred to in section 109(1) of

the repealed Securities O dinance.

Fut ures Exchange Conpensation Fund

73. (1) Despite the repeals effected by section 392 of this

Ordi nance, Part VII1 of the repeal ed Cormodities Tradi ng Ordi nance



and t he repeal ed Contract Levy Rul es shal |, subject tothissection
continue to apply to and in relation to -

(a) any claimfor conpensation fromthe Futures
Exchange Conpensation Fund nmade under that Part
before the appoi nted day; or

(b) any default occurring before the appointed day,

as if that section had not been enacted, subject to the follow ng
nodi fications -
(i) section 89 of that Part VIII shall cease to apply
as fromthe appoi nted day;

(ii) for any reference to the Cormodity Exchange, there
shal | be substituted a reference to a recogni zed
futures market within the neaning of this
O di nance;

(iii1) for any reference to the Exchange Conpany, there
shal | be substituted a reference to the Futures
Exchange Conpany within the neaning of this
O di nance; and

(iv) the expressions "exchange participant”, "futures
contracts" and "trading right" shall respectively
be construed in accordance with this Ordinance.

(2) The Conmmi ssion may after the appoi nted day pay into the
conpensation fund such sum of noney fromthe Futures Exchange

Conpensation Fund as it considers appropriate, having regard to



(a) the amounts which the Comm ssion considers to be
necessary to neet any clains or likely clains
agai nst t he Fut ur es Exchange Conpensati on Fund; and

(b) the anmounts deposited in cash under section 82 of

t he repeal ed Cormoditi es Tradi ng Ordi nance, whi ch

have not previously been reinbursed under this

section?_

2(2A) Wher e t he Conmi ssi on consi ders that the anbunt at credit

inthe Futures Exchange Conpensati on Fund exceeds t he t ot al anpunt

whi ch the Conmni ssion considers to be necessary to neet any cl ai s

or likely clains against the Futures Exchange Conpensati on Fund,

the Comm ssion may after the appointed day apply the excess to

rei nburse t he Fut ures Exchange Conpany or, if the Futures Exchange

Company isinliqguidation, the |iquidator of the Futures Exchange

Conpany, for the anpbunts deposited in cash under section 82 of the

repeal ed Commodities Tradi ng O di nance.

(3) As soon as reasonably practicable after the appointed
day, the Futures Exchange Conpany shall publish in one or nore
Engl i sh | anguage newspapers and one or nore Chinese | anguage
newspapers, publisheddailyandcircul atinggenerallyinHong Kong

a notice specifying a date, not being earlier than 3 nonths after

2 This amendnment is of sinmilar nature to that proposed to clause 72 regarding

the Unified Exchange Conpensation Fund. Please refer to Note 1 for details.



the publication of the notice, on or before which a claimfor
conpensation fromthe Futures Exchange Conpensati on Fund may be
made by any person.

(4) \Were, in respect of a default occurring prior to the
appoi nted day, a person wishes to start a clai mfor conpensation
fromthe Futures Exchange Conpensati on Fund, he shall |odge his
claimin witing wwth the Futures Exchange Conpany -

(a) if anoticeunder subsection (3) has been publi shed,
on or before the date specified in the notice; or

(b) if no such notice has been published, within 6
nont hs after he becane aware of the default giving
rise to the claim

(5) A claimmade under subsection (4) shall be regarded as
a cl ai mmade under section 87 of the repeal ed Cormodi ti es Tradi ng
Ordi nance and ot her provi sions of Part VII1 of that O di nance shal |
apply accordingly.

(6) Aclaimthat is not nade within the tine limted by
subsection (4) shall, unl ess t he Fut ures Exchange Conpany ot herw se
determ nes, be barred.

(7) After -

(a) all clains mdeor continuedunder thissectionhave
been di sposed of; and
(b) all outstanding liabilities against the Futures
Exchange Conpensati on Fund have been sati sfied,
t he Comm ssion shall apply any bal ance remaining in the Fund in

accordance with subsection (8).
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(8) Any bal ance nentioned in subsection (7) shall -
’(a) be used to repayrei nburse the Futures Exchange
Conpany or, if the Futures Exchange Conpany is in
I i qui dation, theliquidator of the Futures Exchange
Conpany, for the anpbunts deposited in cash under

section 82 of the repeal ed Commodities Trading

Ordi nance, tothe extent that the balance is—

depoesits-whi ch have not previ ousl y been repaid—and

anhdr ei nbursed under this section; and

(b) if thereis any renaining bal ance, be paidintothe
conpensati on fund.

2(8A) Upon any reinbursenent referred to in subsection (2A)

or (8)(a), the anbunt of the rei nbursenent shall formpart of the

asset s of the Fut ures Exchange Conpany and, if it isinliquidation,

shall be availabletotheliquidator for distributioninaccordance

with the Conpanies Ordinance (Cap. 32).

(9) \Where aclai mfor conpensati on fromthe Futures Exchange
Conpensation Fund is all owed (whether in full or in part) but the

anount al | owed cannot be paidtothecl ai mant because t he Conm ssi on
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is unable to | ocate the claimant, then the Conm ssion shall hold
for the clai mant the anount all owed for 3 years beginning with the
dat e on whi ch t he cl ai mi s al | owed, after which tinethe Comm ssi on
shal |l apply the amount in accordance with subsection (8).

(10) Except as provided in this section, no claimfor
conpensation fromthe Futures Exchange Conpensati on Fund may be
made after the appointed day.

(11) The Secretary for Financial Services may by notice
published in the Gazette appoint a date as the appoi nted day for
t he purposes of this section.

(12) In this section -

"appoi nt ed day" ( ) means t he dat e appoi nt ed under subsecti on
(11);
"defaul t" ( ) neans a default referred to in section 87(1) of

t he repeal ed Commodities Tradi ng O di nance.

Deal ers Deposit Schene

74. (1) Despite the repeals effected by section 392 of this
O di nance -
(a) sections 52 (except subsections (1), (1A) and (6))
and 52A of the repealed Securities O dinance;
(b) rules 2, 4, 5 and 6 (other than rule 6(4)) of the

repeal ed Securities Rules;
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(c) section 33 of the repeal ed Cormodities Trading
O di nance; and
(d) Parts | and Il (other than rule 15(5)) of the
repeal ed Commodities Tradi ng Rul es,
shal |, subject tothis section, continueto apply for the purposes
of this section as if that section 392 had not been enact ed.
(2) Were, prior to the appointed day -
(a) there arises any of the circunstances describedin
section 52(2) or (11) of the repealed Securities
Ordi nance or section 33(1) or (11) of the repeal ed
Commodi ties Tradi ng Ordi nance; and
(b) notransfer, paynent, forfeitureor applicationfor
rel ease of the deposit (as the case nay be) paid
or deposited by the deal er concerned has been made
pursuant to either of those sections,
t hen such transfer, paynent, forfeiture or applicationfor rel ease
and any subsequent application of such deposit may be nmade under
the applicable provisions specified in subsection (1).

(3) Aclaimfor conpensation nmade before the appoi nted day
in respect of a default occurring prior to that day that has not
been di sposed of may be conti nued and di sposed of under subsecti on
(1).

(4) As soon as reasonably practicable after the appointed
day, the Comm ssion shall publish in one or nore English | anguage
newspapers and one or nore Chi nese | anguage newspapers, published

daily and circul ati ng general ly i n Hong Kong, a notice specifying
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a date, not being earlier than 3 nonths after the publication of
the notice, on or before which a claimfor conpensation agai nst
the deposit forfeited under section 52(2)(c) of the repeal ed
Securities Ordinance or section 33(1)(c) of the repeal ed
Commodi ti es Tradi ng Ordi nance may be nade.

(5) \Where, in respect of a default occurring prior to the
appoi nted day, a person wishes to start a clai mfor conpensation
agai nst any deposit referred to in subsection (4), he shall | odge
his claimin witing wiwth the Comm ssion -

(a) if anoticeunder subsection (4) has been publi shed,
on or before the date specified in the notice; or

(b) if no such notice has been published, within 6
nont hs after he becane aware of the default giving
rise to the claim

(6) A clai mmde under subsection (5) shall be regarded as
a clai mmade under rule 6(5) of the repeal ed Securities Rules or
rule 15(6) of the repealed Cormodities Tradi ng Rul es(as the case
may be), and ot her provi sions of the Rul es shal |l apply accordi ngly.

(7) Aclaimthat is not made within the tinme limted by
subsection (5) shall, unl ess the Comm ssi on ot herw se det erm nes,
be barred.

(8) Were a claimmde or continued under this section is
not all owed or the anount or anounts determ ned to be payabl e as
conpensati on do not exceedt he anount of t he deposit, the Conm ssi on
shal | repay the deposit to whichthe claimrelates or the remaining

bal ance of the deposit (as the case may be) to t he deal er concer ned.
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(9) \Were -
(a) a deposit made under section 52 of the repeal ed
Securities Ordi nance or section 31 of the repeal ed
Commodi ties Tradi ng Ordi nance has not been or is
not requiredto be di sposed of under the O di nance;
and
(b) the deposit isnot requiredto be di sposed of under
this section,
the Comm ssion shall repay the deposit to the deal er concerned.
(10) \Where a claimmade or continued under this section is
al l owed (whether in full or in part) but the amount al | owed cannot
be paid to the cl ai mant because the Comm ssionis unable to | ocate
t he clai mant, then the Conm ssion shall hold for the claimant the
anount allowed for 3 years beginning with the date on which the
claimis allowed, after which tine the Conm ssion shall repay the
amount to the deal er concerned.
(11) Were -
(a) a deposit or its remaining balance is required to
be repaid to a deal er under subsection (8) or (9)
or any anmount is required to be repaid to a deal er
under subsection (10); but
(b) the Comm ssion is unable tolocate the dealer for
t he purpose of repaynent during the period of 3
years beginning with -
(i) inthe case of subsection (8), the date

of the determ nation of the claim
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(iit) in the case of subsection (9), the
appoi nted day; or
(iii1) inthe case of subsection (10), the end
of the 3-year periodreferredtointhat
subsecti on,
t he Comm ssion shall pay the deposit or the renaining bal ance or
the amount (as the case may be) to the conpensation fund.

(12) Except as provided in this section, no claimfor
conpensati on nmay be nade agai nst any deposit forfeited under
section 52(2)(c) of the repeal ed Securities O di nance or section
33(1)(c) of the repeal ed Comodities Tradi ng Ordi nance after the
appoi nted day.

(13) The Secretary for Financial Services may by notice
published in the Gazette appoint a date as the appoi nted day for
t he purposes of this section.

(14) In this section -

"appoi nt ed day" ( ) means t he dat e appoi nt ed under subsecti on
(13);
"defaul t" ( ) neans a default referred to in rule 6(2) of the

repeal ed Securities Rules or rule 15(2) of the repeal ed

Commodi ti es Tradi ng Rul es.



