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Annex

PART XVI

MISCELLANEOUS

Division 1 – Secrecy, conflict of interests,
and immunity

366. Preservation of secrecy, etc.

(1) Except in the performance of a function under, or

for the purpose of carrying into effect or doing anything

required or authorized under, any of the relevant provisions,

a specified person –

(a) shall preserve and aid in preserving secrecy

with regard to any matter coming to his

knowledge by virtue of his appointment under

any of the relevant provisions, or in the

performance of any function under or in

carrying into effect any of the relevant

provisions, or in the course of assisting any

other person in the performance of any function

under or in carrying into effect any of the

relevant provisions;

(b) shall not communicate any such matter to any

other person; and

(c) shall not suffer or permit any other person to

have access to any record or document which is

in his possession by virtue of the appointment,
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or the performance of any such function under

or the carrying into effect of any such

provisions, or the assistance to the other

person in the performance of any such function

under or in carrying into effect any such

provisions.

(2) Nothing in subsection (1) applies to –

(a) the disclosure of information which has already

been made available to the public by virtue of

being disclosed in any circumstances in which,

or for any purpose for which, disclosure is not

precluded by this section ;

(b) the disclosure of information with a view to

the institution of, or otherwise for the

purposes of, any criminal proceedings, or any

investigation carried out under the laws of

Hong Kong, in Hong Kong;

                    

    The original wording would imply that a defendant being charged for a

breach of the secrecy provision would have to prove that the

information was made public in certain circumstances.  We consider this

unreasonable and unnecessary, hence the proposed deletion.
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(ba) the disclosure of information for the purpose

of seeking advice from, or giving advice by,

counsel or a solicitor or other professional

adviser acting or proposing to act in a

professional capacity in connection with any

matter arising under any of the relevant

provisions;

(bb) the disclosure of information by a person in

connection with any judicial or other

proceedings to which the person is a party;

(bc) the disclosure of information in accordance

with an order of a court, or in accordance with

a law or a requirement made under a law;

                    

This amendment reflects our proposals set out in paragraph 4(c) of

Paper No. 14/01 issued to Members on 18 May 2001, that a person should

not be prohibited from disclosing information for the purpose of

exercising legitimate rights.  Paragraph (ba) makes explicit that the

secrecy provisions would not prevent any person from seeking

professional advice, whether from lawyers or others.  See also

Footnotes 3 and 4.

3    This amendment makes it explicit that information may be disclosed in

connection with any proceedings to which the person (including the SFC)

is a party. In consequence, clause 366(3)(b) is deleted as being

otiose.
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(c) the communication of any information or opinion

to which section 369(1) applies (whether with

or without reference to section 369(2)) –

(i) to the Commission in the manner

described in section 369(1);

(ii) where section 369(4) applies, to the

Insurance Authority or the Monetary

Authority (as the case may be) in the

manner described in section 369(4).

(3) Notwithstanding subsection (1), the Commission may

disclose information -

(a) in the form of a summary compiled from any

information in the possession of the

Commission, including information provided by

persons under any of the relevant provisions,

if the summary is so compiled as to prevent

particulars relating to the business or

identity, or the trading particulars, of any

person from being ascertained from it;

                                                               

4    This amendment makes it explicit that information may be disclosed by a

person in accordance with an order of the court, or in accordance with

any legal requirement.
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(b)  in connection with any judicial or other

proceedings (other than criminal proceedings)

to which the Commission is a party;

(c) to a person who is a liquidator appointed under

the Companies Ordinance (Cap. 32);

(d) to the Market Misconduct Tribunal;

(e) to the Securities and Futures Appeals Tribunal;

(f) to the Monetary Authority, if -

(i) the information relates to –

(A) any business of an exempt person

which constitutes a regulated

activity for which the exempt

person is exempt; or

(B) any business of an associated

entity that is an authorized

financial institution, which is

that of receiving or holding

client assets of the

intermediary of which the

associated entity is anthe

associated entity; or

                    

5    This paragraph is deleted because it is covered by the new clause

366(2)(bb).  See Footnote 3.
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(ii) in the opinion of the Commission the

condition specified in subsection (5)

is satisfied;

(g) if in the opinion of the Commission the

condition specified in subsection (5) is

satisfied, to –

(i) the Chief Executive;

(ii) the Financial Secretary;

(iii) the Secretary for Justice;

(iv) the Secretary for Financial Services;

(v) the Insurance Authority;

(vi) the Registrar of Companies;

(via)   the Official Receiver;

(vii) the Mandatory Provident Fund Schemes

Authority;

(viii) the Privacy Commissioner for Personal

Data;

(ix) the Ombudsman;

                    

6    The amendment seeks to close a gap in existing law.  It would allow the

SFC to disclose information to the Official Receiver to facilitate him

in carrying out his functions under the law, for example, for pursuing

disqualification of directors proceedings under the Companies Ordinance

(Cap. 32).
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(x) a public officer authorized by the

Financial Secretary under subsection

(12);

(xi) an inspector appointed by the

Financial Secretary to investigate

the affairs of a corporation;

(xii) a recognized exchange company;

(xiii) a recognized clearing house;

(xiv) a recognized exchange controller;

(xv) a recognized investor compensation

company;

(xvi) a person authorized to provide

authorized automated trading services

under section 95(2);

(h) if in the opinion of the Commission the

condition specified in subsection (5) is

satisfied –

(i) to an authority or regulatory

organization outside Hong Kong which,

or to a companies inspector outside

Hong Kong who, in the opinion of the

Commission satisfies the requirements

referred to in subsection (6)(a) and

(b);
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(ii)   to –

(A)  the Hong Kong Society of

Accountants;

     (ii) to such professional or

semi-professional bodies as are

(B)  any other body prescribed by

rules made under section 384 for

the purposes of this

subparagraph,; (iii)     without

prejudice to subparagraph (ii),

to the Hong Kong Society of

Accountants with a view to the

institution

     with a view to its taking of, or

otherwise for the purposes of,

any disciplinary action against

any of its members; proceedings

relating to the performance or

non-performance of the

professional duties of an

auditor or a former auditor

                    

7    This amendment is made to combine the current paragraphs (h)(ii) and

(h)(iii) as the purposes of disclosure made under the two paragraphs

are essentially the same, i.e. for referral to the relevant bodies to

take disciplinary action against their members concerned.
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appointed under any of the

relevant provisions;

(i) to a person who is or was an auditor appointed

under any provision of this Ordinance, for the

purpose of enabling or assisting the Commission

to discharge its functions under any of the

relevant provisions;

(j) where the information is obtained by an

investigator under section 176, to -

(i) the Financial Secretary;

(ii) the Secretary for Justice;

(iii) the police;

(iv) the Independent Commission Against

Corruption;

(v) the Market Misconduct Tribunal;

(vi) the Securities and Futures Appeals

Tribunal;

(k) for the purpose of, or otherwise in connection

with, an audit required by section 16;

(l) with the consent of the person from whom the

information was obtained or received  and, if

the information relates to a different person,

also with the consent of the person to whom the

information relates.

                    

8    Technical amendment for greater clarity.
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(4) Notwithstanding subsection (1), a person who is or

was an auditor appointed in relation to a licensed corporation

or an associated entity of a licensed corporation under

section 155 or 156, and a person who is or was an employee or

agent of such auditor, may disclose information that comes to

his knowledgeobtained or received by him  in the course of

performing his duties as such auditor or as an employee or

agent of such auditor (as the case may be) -

(a) for the purposes of any judicial or other

proceedings arising out of the performance of

his duties as such auditor or as an employee or

agent of such auditor (as the case may be);

(b) in the case of a person who is or was an

employee or agent of an auditor, to the

auditor.

(5) The condition referred to in subsection (3)(f), (g)

and (h) is that -

(a) it is desirable or expedient that the

information should be disclosed pursuant to

subsection (3)(f), (g) or (h)(as the case may

be) in the interest of the investing public or

in the public interest; or

                    

9    Technical amendment for greater clarity.
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(b) the disclosure will enable or assist the

recipient of the information to perform its or

his functions and it is not contrary to the

interest of the investing public or to the

public interest that the information should be

so disclosed.

(6) Where the Commission is satisfied, for the purposes

of subsection (3)(h)(i), that an authority, regulatory

organization or companies inspector outside Hong Kong -

(a) performs any function similar to a function of

the Commission or the Registrar of Companies,

or regulates, supervises or investigates

banking, insurance or other financial services

or the affairs of corporations; and

(b) is subject to adequate secrecy provisions,

the Commission shall as soon as reasonably practicable

thereafter cause the name of the authority, regulatory

organization or companies inspector (as the case may be) to be

published in the Gazette.

(7) Where information is disclosed pursuant to

subsection (1), or in any of the circumstances described in
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subsection (2), (3) or (4) (other than subsections (2)(a),

(3)(a), (b), (h)(i)  and (l) and (4)(b)) -

(a) the person to whom that information is so

disclosed; or

(b) any other person obtaining or receiving the

information, whether directly or indirectly,

from the person referred to in paragraph (a),

shall not disclose the information, or any part thereof, to

any other person, unless –

                    

10   Subclause (3)(b) has been deleted.  Hence no need for cross reference

here.  In respect of the reference to subclause 3(h)(i), it is added in

response to comments of the Legal Service Division of the Legislative

Council that any statutory prohibition imposed on overseas authorities,

regulators or companies inspectors against onward disclosure of

information provided to them by the SFC may not be enforceable through

the offence provision in clause 366(10).  We agree that it may not be

appropriate to deal with such enforcement issues under the statute.  In

practice, the use of confidential information would be subject to the

Memorandum of Understanding entered into between the SFC and the

overseas authority, and any conditions therein which may be attached to

onward disclosure.  There are also sufficient safeguards under clause

366, in that the SFC can only share confidential information with an

overseas authority if it is satisfied that the overseas authority

performs a financial market regulatory function and is subject to

adequate secrecy provisions (subclauses (6)(a) and (b)).  Therefore, we

are satisfied that it is not necessary to impose the restriction of

subclause (7) to disclosure made under subclause (3)(h)(i).
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(i) the Commission consents to the disclosure; or

(ii) the information or the part thereof (as the

case may be) has already been made available to

the public by virtue of being disclosed in any

circumstances in which, or for any purpose for

which, disclosure is not precluded by this

section ;

  (iii)  the disclosure is for the purpose of seeking

advice from, or giving advice by, counsel or a

solicitor or other professional adviser acting

or proposing to act in a professional capacity

in connection with any matter arising under any

of the relevant provisions;

   12(iv)  the disclosure is in connection with any

judicial or other proceedings to which the

person or the other person referred to in

paragraph (a) or (b) (as the case may be) is a

party; or

    12(v)  the disclosure is in accordance with an order

of a court, or in accordance with a law or a

requirement made under a law.

                    

11   See Footnote 1.

12   These amendments have been made for consistency with new clauses

366(2)(ba), (bb) and (bc).  See Footnotes 2 to 4.
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(8) Where information is disclosed to an auditor in the

circumstances described in subsection (4)(b) –

(a) the auditor; or

(b) any other person obtaining or receiving the

information, whether directly or indirectly,

from the auditor,

shall not disclose the information, or any part thereof, to

any other person, unless –

(i) in the case of the auditor, the disclosure is

for the purpose described in subsection (4)(a);

(ii) the Commission otherwise  consents to the

disclosure; or

(iii) the information or the part thereof (as the

case may be) has already been made available to

the public by virtue of being disclosed in any

circumstances in which, or for any purpose for

which, disclosure is not precluded by this

section ;

   (iv)  the disclosure is for the purpose of seeking

advice from, or giving advice by, counsel or a

                    

13   Technical amendment for greater clarity.

14   See Footnote 1.

15   These amendments have been made for consistency with new clauses

366(2)(ba), (bb) and (bc).  See Footnotes 2 to 4.
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solicitor or other professional adviser acting

or proposing to act in a professional capacity

in connection with any matter arising under any

of the relevant provisions;

    15(v)  the disclosure is in connection with any

judicial or other proceedings to which the

auditor or the other person referred to in

paragraph (a) or (b) (as the case may be) is a

party; or

   15(vi)  the disclosure is in accordance with an order

of a court, or in accordance with a law or a

requirement made under a law.

(9) A person who contravenes subsection (1) commits an

offence and is liable -

(a) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and

to imprisonment for 6 months.

    (10) Where a person discloses any information in

contravention of subsection (7) or (8) and, at the time of the

disclosure –

(a) in the case of a contravention of subsection

(7), he –

(i) knew or ought reasonably to have

known that the information was

previously disclosed to him or any
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other person (as the case may be)

pursuant to subsection (1), or in any

of the circumstances described in

subsection (2), (3) or (4) (other

than subsections (2)(a), (3)(a), (b)

(h)(i)16 and (l) and (4)(b)); and

(ii) had no reasonable grounds to believe

that subsection (7)(i) or (ii, (ii),

(iii), (iv) or (v)16 applies to the

disclosure of the information by him;

or

(b) in the case of a contravention of subsection

(8), he –

(i) knew or ought reasonably to have

known that the information was

previously disclosed to him or any

other auditor (as the case may be)

in the circumstances described in

subsection (4)(b); and

                    

16   These are technical amendments for greater clarity and consistency with

clause 366(7).

17   These are technical amendments for greater clarity and consistency with

clause 366(8).
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(ii) had no reasonable grounds to believe

that subsection (8)(i), (ii) or (ii,

(iii), (iv), (v) or (vi)17 applies to

the disclosure of the information by

him,

he commits an offence and is liable –

(i) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(ii) on summary conviction to a fine at level 6 and

to imprisonment for 6 months.

(11)For the purposes of this section, a person shall be

regarded as assisting any other person in the performance of

any function under or in carrying into effect any of the

relevant provisions if he so assists any other person or he

otherwise –

(a)  is a person who is subject to any requirement

imposed by an authorized person under section

172, 173 or 174, or by an investigator under

section 176, or is a counsel or solicitor or

other professional adviser, acting for such

person in connection with the requirement; or

                    

18   Subclause (11) is not in existing law.  On reflection, we consider that

this provision can be deleted because all the persons to whom this

provision is intended to apply are already covered by clause 366(7) as

revised.
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(b)  is a counsel or solicitor or other professional

adviser acting for –

                    (i)   any person who has made or proposes

to make any application to the

Commission under or pursuant to any

of the relevant provisions;

                   (ii)   an approved person as defined in

section 101(1) in respect of any

matter;

                  (iii)   any person in respect of whom the

Commission exercises or proposes to

exercise any power under Part IX;

                   (iv)   any person who has made or proposes

to make an application for review

under Part XI or otherwise seeks

advice regarding such an application;

                    (v)   any person who is or may be involved

in any proceedings instituted under

section 244;

                   (vi)   any person against whom any criminal

proceedings have been or may be

instituted under any of the relevant

provisions; or

                  (vii)   any person who is or may be involved

in any other proceedings arising from
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any matter referred to in

subparagraphs (i) to (vi).

    (12) The Financial Secretary may authorize any public

officer as a person to whom information may be disclosed under

subsection (3)(g)(x).

    (13) Any matter published under subsection (6) is not

subsidiary legislation.

    (14) For the avoidance of doubt, it is hereby declared

that subsection (1) does not preclude the disclosure of

information under a reprimand under section 187(1)(iii) or

189A(1)(ii) .

    (15) In this section –

"companies inspector" ( ), in relation to a place

outside Hong Kong, means a person whose functions under

the laws of that place include the investigation of the

affairs of a corporation carrying on business in that

place;

"specified person" ( ) means -

(a) the Commission;

                    

19   Technical amendment to cover a reprimand against an exempt person (to

be retitled as "a registered institution" as proposed at the Bills

Committee meeting on 14 September 2001) and its relevant officers,

consequential to the latest proposals to align the disciplinary

sanctions against licensed persons and exempt persons.  See Annex to

Paper No. CE08/01 issued to Members on 17 July 2001.
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(b) any person who is or was a member, an employee,

or a consultant, agent or adviser, of the

Commission; or

(c) any person who is or was –

(i) a person appointed under any of the

relevant provisions;

(ii) a person performing any function

under or carrying into effect any of

the relevant provisions; or

(iii) a person assisting any other person

in   the performance of any function

under or in carrying into effect any

of the relevant provisions.

367. Avoidance of conflict of interests

(1) Subject to subsection (2), any member of the

Commission or any person performing any function under any of

the relevant provisions shall not directly or indirectly

effect or cause to be effected, on his own account or for the

benefit of any other person, a transaction regarding any

securities, futures contract, leveraged foreign exchange

contract, or an interest in any securities, futures contract,

leveraged foreign exchange contract or collective investment

scheme –

(a) which transaction he knows is or is connected

with a transaction or a person that is the
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subject of any investigation or proceedings by

the Commission under any of the relevant

provisions or the subject of other proceedings

under any provision of this Ordinance; or

(b) which transaction he knows is otherwise being

considered by the Commission.

(2) Subsection (1) does not apply to any transaction

which a holder of securities effects or causes to be effected

by reference to any of his rights as such holder -

(a) to exchange the securities or convert them to

another form of securities;

(b) to participate in a scheme of arrangement

sanctioned by the Court of First Instance under

the Companies Ordinance (Cap. 32);

(c) to subscribe for other securities or dispose of

a right to subscribe for other securities;

(d) to charge or pledge the securities to secure

the repayment of money;

(e) to realize the securities for the purpose of

repaying money secured under paragraph (d); or

(f) to realize the securities in the course of

performing a duty imposed by law.

(3) Any member of the Commission or any person

performing any function under any of the relevant provisions

shall forthwith inform the Commission if, in the course of
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performing any function under any such provisions, he is

required to consider any matter relating to -

(a) any securities, futures contract, leveraged

foreign exchange contract, regulated investment

agreement, or an interest in any securities,

futures contract, leveraged foreign exchange

contract, collective investment scheme or

regulated investment agreement –

(i) in which he has an interest;

(ii) in which a corporation, in the shares

of which he has an interest, has an

interest; or

(iii) which –

(A) in the case of securities, is of

or issued by the same issuer,

and of the same class, as those

in which he has an interest; or

(B) in the case of a futures

contract, is interests, rights

or property based upon

securities of or issued by the

same issuer, and of the same

class, as those in which he has

an interest; or

(b) a person -

(i) by whom he is or was employed;



23

(ii) of whom he is or was a client;

(iii) who is or was his associate; or

(iv) whom he knows is or was a client of a

person with whom he is or was

employed or who is or was his

associate.

(4) A person who, without reasonable excuse, contravenes

subsection (1) or (3) commits an offence and is liable –

(a) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and

to imprisonment for 6 months.

368. Immunity

(1) A person shall not incur any civil liability,

whether arising in contract, tort, defamation, equity or

otherwise, in respect of any act done or any omission made by

reason only of –

(a) his performance or purported performance in

good faith of any function (including that

under each of the paragraphs of section 5(1))

under any of the relevant provisions; or
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 (b) his furtherance or purported furtherance in

good faith of any regulatory objective, or

performance or purported performance in good

faith of any function, pursuant to or

consequent upon any written direction given by

the Chief Executive under section 11.

(2) Nothing in subsection (1) applies to a person

appointed as an auditor under section 149.

(3) A person who complies with a requirement made under

any provision of this Ordinance shall not incur any civil

liability, whether arising in contract, tort, defamation,

equity or otherwise, to any person by reason only of that

compliance.

     (4) Subject to subsection (5), nothing in this Ordinance

affects any claims, rights or entitlements which would, apart

from this Ordinance, arise on the ground of legal professional

privilege.

     20(5) Nothing in subsection (4) affects any requirement

under this Ordinance to disclose the name and address of a

client of a legal practitioner     (4)  A person who is

a(whether or not the legal practitioner(whether or not he is

qualified in Hong Kong to practise as a counsel or to act as a

                    

20   The amendments are made in response to suggestions of the Bills

Committee that subclauses (4) and (5) can be refined to better reflect

the legal professional privilege.
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solicitor) shall not be required under this Ordinance to

disclose any information (other than the name and address of a

client) or produce any record or document (whether an original

or a copy) which he would be entitled to refuse to disclose or

produce on grounds of legal professional privilege in

proceedings in the Court of First Instance.

     (5)  A person who is not a legal practitioner shall not

be required under this Ordinance to disclose any information

or produce any record or document (whether an original or a

copy) if the requirement to do so would not apply in the case

of a legal practitioner by virtue of subsection (4).

369. Immunity in respect of communication with Commission by
auditors of listed corporations, etc.

(1) Without prejudice to section 368, a person who is or

was an auditor of a listed corporation, or of any associated

corporation of a listed corporation, shall not incur any civil

liability, whether arising in contract, tort, defamation,

equity or otherwise, by reason only of his communicating in

good faith to the Commission any information or opinion on a

matter of which he becomes or became aware in his capacity as

such auditor, being a matter which in his opinion suggests –

(a) that the business of the listed corporation is

being or has been conducted –

(i) with intent to defraud its creditors,

or the creditors of any other person;
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(ii) for any fraudulent or unlawful

purpose; or

(iii) in a manner oppressive to its members

or any part of its members;

(b) that the listed corporation was formed for any

fraudulent or unlawful purpose;

(c) that persons concerned in the process by which

the listed corporation became listed (including

that for making the securities of the

corporation available to the public in the

course of such process) have engaged, in

relation to such process, in defalcation,

fraud, misfeasance or other misconduct;

(d) that persons involved in the management of the

affairs of the listed corporation are engaging

or have engaged, in relation to such

management, in defalcation, fraud, misfeasance

or other misconduct towards it or its members

or any part of its members; or

(e) that members of the listed corporation or any

part of its members have not been given all the

information with respect to its affairs that

they might reasonably expect.

                    

21   Technical amendment for greater clarity.
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(2) In addition to applying to a person who is or was an

auditor of a listed corporation, or of any associated

corporation of a listed corporation, subsection (1) also

applies to –

(a) a person who is or was an auditor of a

corporation that was formerly a listed

corporation, or of any associated corporation

of that corporation, in which case a reference

to matter in that subsection shall be construed

on the basis that –

(i) it includes any matter occurring at

any time whether before or after

thefirst- mentioned corporation first

referred to in this paragraph  was a

listed corporation; and

(ii) the circumstances required to be

suggested by the matter under

paragraphs (a), (b) and (c) of that

subsection relate, instead of to the

listed corporation referred to in

those paragraphs, to the first-

mentioned corporation first referred

                    

22   Technical amendment for greater clarity.
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to in this paragraph  when it was a

listed corporation; and

(b) a person who is or was an auditor of a

corporation that was formerly an associated

corporation of a listed corporation, in which

case a reference to matter in that subsection

shall be construed on the basis that –

(i) it includes any matter occurring at

any time whether before or after

thefirst-mentioned corporation first

referred to in this paragraph  was an

associated corporation of the listed

corporation; and

(ii) the circumstances required to be

suggested by the matter under

paragraphs (a), (b) and (c) of that

subsection relate, instead of to the

listed corporation referred to in

those paragraphs, to the listed

corporation of which thefirst-

mentioned corporation first referred

                    

23   Technical amendment for greater clarity.

24   Technical amendment for greater clarity.
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to in this paragraph  was formerly an

associated corporation.

(3) The application of subsection (1) to any person

(whether with or without reference to subsection (2)) is not

affected by the fact that the person has, before communicating

in the manner described in subsection (1) any information or

opinion to which subsection (1) applies (whether with or

without reference to subsection (2)), previously communicated

such information or opinion to any other person.

(4) Without prejudice to subsection (1), where a person

communicates in the manner described in that subsection any

information or opinion to which that subsection applies

(whether with or without reference to subsection (2)), he

shall at the same time communicate the information or opinion

to –

(a) where the corporation of which he is or was an

auditor is or was an insurer authorized under

the Insurance Companies Ordinance (Cap. 41),

the Insurance Authority; or

(b) where the corporation of which he is or was an

auditor is or was an authorized financial

institution, the Monetary Authority.

(5) In this section –

                    

25   Technical amendment for greater clarity.
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"associated corporation" ( ), in relation to a listed

corporation, means –

(a) a subsidiary of that listed corporation;

(b) a corporation in which that listed corporation

has an interest (whether held by that listed

corporation directly or indirectly through any

other corporation or corporations), which is

properly accounted for by that listed

corporation in its accounts using the method

generally known as equity accounting; or

(c) a corporation a substantial shareholder of

which is also a substantial shareholder of that

listed corporation;

"auditor" ( ), in relation to a corporation, means –

(a) a person appointed to be an auditor of the

corporation for the purposes of any Ordinance,

or otherwise for the purposes of auditing the

accounts of the corporation (irrespective of

whether such person is qualified for the

appointment under the Professional Accountants

Ordinance (Cap. 50) or is otherwise qualified

for the appointment); or

(b) a person appointed to be an auditor of the

corporation for the purposes of any enactment

of a place outside Hong Kong which imposes on
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such person responsibilities comparable to

those imposed on an auditor by the Companies

Ordinance (Cap. 32).

Division 2 – General provisions regarding
proceedings and offences

370. Obstruction

(1)  A person who, without reasonable excuse , obstructs

any otherspecified  person in the performance of a function

under or in carrying into effect any provision of this

Ordinance commits an offence and is liable -

(a) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and

to imprisonment for 6 months.

     (2) In this section, "specified person" (            )

means –

(a)  the Commission;

(b)  any member, employee, or consultant, agent or

adviser, of the Commission; or

                    

26   Following the suggestion of the Bills Committee, we have restricted the

scope of the provision to “specified person”, and included a safeguard

for the defendant by adding “reasonable excuse”.
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(c)  any person appointed to investigate any matter

under section 175(1).

371. False or misleading representations in
applications to Commission

(1) A person commits an offence if –

(a) he, in support of any application made to the

Commission under or pursuant to any provision

of this Ordinance, whether for himself or for

another person, makes a representation, whether

in writing, orally or otherwise, that is false

or misleading in a material particular; and

(b) he knows that, or is reckless as to whether,

the representation is false or misleading in a

material particular.

(2) A person who commits an offence under subsection (1)

is liable -

(a) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and

to imprisonment for 6 months.

(3) In this section, "representation" ( ) means a

representation or statement –

(a) of a matter of fact, either present or past;

(b) about a future event; or
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(c) about an existing intention, opinion, belief,

knowledge or other state of mind.

372. Provision of false or misleading information

(1) Subject to subsection (2), a person commits an

offence if –

(a) he, in purported compliance with a requirement

to provide information imposed by or under any

of the relevant provisions, provides to a

specified recipient any information which is

false or misleading in a material particular;

and

(b) he knows that, or is reckless as to whether,

the information is false or misleading in a

material particular.

(2) Subsection (1) does not apply to the provision of

information which is false or misleading in a material

particular if the provision of such information in purported

compliance with a requirement imposed by or under any of the

relevant provisions would, apart from subsection (1), also

constitute an offence under any of the relevant provisions.

(3) Subject to subsection (4), a person commits an

offence if –

(a) he, in circumstances other than those that

would constitute an offence under subsection

(1), provides to a specified recipient, in
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connection with the performance by the

specified recipient of a function under any of

the relevant provisions, any record or document

which is false or misleading in a material

particular; and

(b) he –

(i) knows that, or is reckless as to

whether, the record or document is

false or misleading in a material

particular; and

(ii) has, in relation to the provision of

the record or document, received

prior written warning from the

specified recipient to the effect

that the provision of any record or

document which is false or misleading

in a material particular in the

circumstances of the case would

constitute an offence under this

subsection.

(4) Subject to subsection (5), no person shall be

convicted of an offence under subsection (3) unless the

prosecution proves that –

(a) the specified recipient to which the record or

document in question has been provided has

reasonably relied on the record or document; or
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(b) the person intended that the specified

recipient would rely on the record or document.

(5) Nothing in subsection (4)(a) requires it to be

proved that the specified recipient who has reasonably relied

on any record or document was 27–

(a) was  misled;

(b) suffered any detriment; or

(c) incurred any loss,

as a result of such reliance.

(6) A person who commits an offence under subsection (1)

is liable –

(a) on conviction on indictment to a fine of

$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and

to imprisonment for 1 year.

(7) A person who commits an offence under subsection (3)

is liable –

(a) on conviction on indictment to a fine of

$500,000 and to imprisonment for 6 months; or

(b) on summary conviction to a fine at level 5 and

to imprisonment for 6 months.

(8) In this section, "specified recipient" ( )

means –

                    

27   Technical amendment to improve drafting.
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(a) the Commission;

(b) a recognized exchange company;

(c) a recognized clearing house; or

(d) a recognized exchange controller.

373. Power of Commission to intervene in proceedings

(1) Where –

(a) there are any judicial or other proceedings

(other than criminal proceedings) which concern

a matter provided for in any of the relevant

provisions, or in which the Commission has an

interest by virtue of its functions under any

of the relevant provisions; and

(b) the Commission is satisfied that it is in the

public interest for the Commission to intervene

and be heard in the proceedings,

the Commission, after consultation with the Financial

Secretary, may, by an application made in accordance with

subsection (2) to the court hearing or otherwise having

competent authority to hear the proceedings, apply to

intervene and be heard in the proceedings.

(2) An application made for the purposes of subsection

(1) shall be –

(a) made in writing; and
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(b) supported by an affidavit showing that the

conditions set out in subsection (1)(a) and (b)

are satisfied.

(3) A copy of the application made for the purposes of

subsection (1) shall be served on each of the parties to the

proceedings to which the application relates as soon as

reasonably practicable after the application is made.

(4) Subject to subsection (5), the court to which an

application is made for the purposes of subsection (1) may by

order –

(a) allow the application, subject to such terms as

it considers just; or

(b) refuse the application.

(5) The court to which an application is made for the

purposes of subsection (1) shall not make an order pursuant to

subsection (4)(a) or (b) without first giving the Commission,

and each of the parties to the proceedings to which the

application relates, a reasonable opportunity of being heard.

(6) Where an application made for the purposes of

subsection (1) is allowed under subsection (4)(a), the

Commission, subject to the terms referred to in subsection

(4)(a) –

(a) may intervene and be heard in the proceedings

to which the application relates; and
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(b) shall be regarded for all purposes as a party

to the proceedings and shall have the rights,

duties and liabilities of such a party.

(7) Nothing in this section prejudices Order 15, rule 6

of the Rules of the High Court (Cap. 4 sub. leg.).

(8) In this section, "court" ( ) includes a magistrate

and a tribunal, other than the Market Misconduct Tribunal and

the Securities and Futures Appeals Tribunal.

374. Proceedings not to be stayed

(1) The existence of any judicial or other proceedings,

or circumstances that disclose the commission of an offence,

shall not by itself constitute justification for any other

proceedings or action under this Ordinance being stayed or

deferred.

(2) For the avoidance of doubt, nothing in subsection

(1) –

(a) affects any other law requiring or providing

for a stay of any proceedings or action under

this Ordinance;

                    

28   This amendment is introduced to clarify the preservation of the common

law position regarding the granting of a stay of proceedings.
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(b)  prevents a court of competent jurisdiction from

ordering that any proceedings or action under

this Ordinance shall be stayed or deferred.

375. Standard of proof

Where it is necessary for a court or the Commission to

establish or to be satisfied, for the purposes of any of the

relevant provisions (other than provisions relating to

criminal proceedings or to an offence), that –

(a) a person has contravened –

(i) any provision of any Ordinance;

(ii) any notice or requirement given or

made under or pursuant to any

provision of any Ordinance;

(iii) any of the terms and conditions of a

licence or an exemption under this

Ordinance; or

(iv) any other condition imposed under or

pursuant to any provision of this

Ordinance;

(b) a person has been responsible for an unlawful

act or omission;

(c) a person has assisted, counselled, procured or

induced any other person to do anything which

results in the occurrence of any of the matters

referred to in paragraph (a) or (b);



40

(d) a person has been concerned in, or a party to,

anything which results in the occurrence of any

of the matters referred to in paragraph (a) or

(b);

(e) a person has attempted, or conspired with any

other person, to commit anything which results

in the occurrence of any of the matters

referred to in paragraph (a) or (b); or

(f) any of the matters referred to in paragraphs

(a) to (e) might occur,

it is, except as otherwise provided in any of the relevant

provisions, sufficient for the court or the Commission (as the

case may be) to establish, or to be satisfied as to, the

matter referred to in paragraph (a), (b), (c), (d), (e) or (f)

(as the case may be) on the balance of probabilitiesstandard

of proof applicable to civil proceedings in a court of law .

376. Prosecution of certain offences by Commission

(1) An offence under any of the relevant provisions, and

an offence of conspiracy to commit such an offence, may be

prosecuted by the Commission in its own name but, where under

                    

29   In response to comments of the Bills Committee on clause 212(4) of

Part XI of the Bill, the amendment is made to clarify that the

applicable standard of proof is the same as that which would be adopted

in civil proceedings.  It is modelled on clause 244(7) of Part XIII.
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this subsection the Commission prosecutes an offence, the

offence shall be tried before a magistrate as an offence which

is triable summarily.

(2) For, and only for, the purpose of the prosecution of

an offence referred to in subsection (1), an employee of the

Commission who apart from this subsection is not qualified to

practise as a barrister or to act as a solicitor under the

Legal Practitioners Ordinance (Cap. 159) may appear and plead

before a magistrate any case of which he has charge and shall,

in relation to the prosecution, have all the other rights of a

person qualified to practise as a barrister or to act as a

solicitor under that Ordinance.

(3) Nothing in this section derogates from the powers of

the Secretary for Justice in respect of the prosecution of

criminal offences.

377. Limitation on commencement of proceedings

(1) Notwithstanding section 26 of the Magistrates

Ordinance (Cap. 227), any information or complaint relating to

an offence under this Ordinance, other than an indictable

offence, may be tried if it is laid or made (as the case may

be) at any time within 3 years after the commission of the

offence.

(2) Nothing in section 376(1) affects or limits the

meaning of indictable offence referred to in subsection (1).
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378. Liability of officers of corporations for
offences by corporations, and of partners
for offences by other partners

(1) Where the commission of an offence under this

Ordinance by a corporation is proved to have been aided,

abetted, counselled, procured or induced by, or committed with

the consent or connivance of, or attributable to any

recklessness on the part of, any officer of the corporation,

or any person who was purporting to act in any such capacity,

that person, as well as the corporation, is guilty of the

offence and is liable to be proceeded against and punished

accordingly.

(2) Where the commission of an offence under this

Ordinance by a partner in a partnership is proved to have been

aided, abetted, counselled, procured or induced by, or

committed with the consent or connivance of, or attributable

to any recklessness on the part of, any other partner of the

partnership, that other partner, as well as the first-

mentioned partner, is guilty of the offence and is liable to

be proceeded against and punished accordingly.

Division 3 – Power to make rules, and codes
or guidelines, etc.

379. Financial Secretary to prescribe interests,
etc. as securities and futures contracts
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(1) For the purposes of this Ordinance, the Financial

Secretary may by notice published in the Gazette prescribe,

either generally or in a particular case, that –

(a) any interests, rights or property, whether in

the form of an instrument or otherwise, or any

class or description of any such interests,

rights or property, is to be regarded as

securities or futures contracts;

(b) any interests, rights or property, whether in

the form of an instrument or otherwise, or any

class or description of any such interests,

rights or property, is not to be regarded as

securities or futures contracts.

(2) Without limiting the generality of subsection (1), a

notice under that subsection may prescribe the circumstances

under which or the purposes for which any interests, rights or

property, or any class or description of interests, rights or

property, referred to in the notice is to be regarded, or not

to be regarded, as securities or futures contracts (as the

case may be).

380. Financial Secretary to prescribe arrangements
as collective investment schemes

(1) For the purposes of this Ordinance, the Financial

Secretary may by notice published in the Gazette prescribe,

either generally or in a particular case, that –
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(a) any arrangements, or any class or description

of arrangements, is to be regarded as

collective investment schemes, where the

arrangements –

(i) are made available in the course of

business and have the purpose or

effect, or pretended purpose or

effect, of enabling the participating

persons -

(A) to acquire any right, interest,

title or benefit in any property

for valuable consideration;

(B) to defer taking possession of

the property; and

(C) to transfer or retransfer any

right, interest, title or

benefit in the property to a

person who is a party to, or is

referred to in, the

arrangements; or

(ii) have the purpose or effect, or

pretended purpose or effect, of

enabling the participating persons,

whether by acquiring any right,

interest, title or benefit in any

property or any part of the property
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or otherwise, to participate in or

receive -

(A) profits, income or other returns

represented to arise or to be

likely to arise from the

acquisition, holding, management

or disposal of the property or

any part of the property, or

sums represented to be paid or

to be likely to be paid out of

any such profits, income or

other returns; or

(B) a payment or other returns

arising from the acquisition,

holding or disposal of, the

exercise of any right in, the

redemption of, or the expiry of,

any right, interest, title or

benefit in the property or any

part of the property;

(b) any arrangements, or any class or description

of arrangements, is not to be regarded as

collective investment schemes.

(2) Without limiting the generality of subsection (1), a

notice under that subsection may prescribe the circumstances

under which or the purposes for which any arrangements, or any
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class or description of arrangements, referred to in the

notice is to be regarded, or not to be regarded, as collective

investment schemes.

381. Orders by Chief Executive in Council for levies

(1) A levy (if any) at the rate specified by the Chief

Executive in Council by order published in the Gazette shall

be payable to the Commission by the person or persons so

specified by the Chief Executive in Council for –

(a) every sale and purchase of any securities which

is recorded on a recognized stock market or

notified to a recognized exchange company under

its rules;

(b) every sale and purchase of any futures contract

traded on a recognized futures market; and

(c) every sale and purchase of any securities or

futures contracts traded by means of authorized

automated trading services.

(2) For the purposes of subsection (1), the Chief

Executive in Council may -

(a) specify the rate or amount of the levy payable

under that subsection for any sale and

purchase –

(i) as a percentage of the consideration

for the sale and purchase;

(ii) as a fixed amount;
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(iii) as a nil rate, nil percentage or nil

amount; or

(iv) as to be calculated in any other

manner specified in the order;

(b) specify different rates for different classes

of securities or futures contracts.

(3) Subject to subsection (4), e Each recognized

exchange company, and each person authorized to provide

authorized automated trading services, shall collect, account

for, and pay to the Commission, the levy (if any) payable

under subsection (1).

     30(4) Arecognized exchange company shall retain such

proportion of the levy (if any) collected under subsection (3)

as is specified by the Chief Executive in Council by order

published in the Gazette

(5) The Commission may recover the amount of any levy

payable under this section as a civil debt due to it.

                    

30   The Revenue (Amendment)(No.3) Ordinance, which came into effect on

1 September 2001, provides that the Stock Exchange of Hong Kong (SEHK)

would not be entitled to receive any statutory levy, as it is now a

subsidiary of the Hong Kong Exchanges and Clearing Ltd, which is a

commercial entity.  The statutory levy originally received by the SEHK

is now replaced by a new trading fee charged on market users.

Consequential amendments of a technical nature are made in clauses

381(3) and 381(6)(c).
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(6) The Chief Executive in Council may make rules for -

(a) the payment of levies under this section;

(b) the imposition of charges or penalties for late

payment of such levies;

(c) the keeping, examination and audit of the

accounts of recognized exchange companies, and

of persons authorized to provide authorized

automated trading services, relating to the

collection, retention,  and payment to the

Commission, of such levies.

(7) Nothing in subsection (1) requires the Chief

Executive in Council to specify a rate or amount of levy in

any particular sale and purchase to which that subsection

applies or in any particular class of sales and purchases to

which that subsection applies.

382. Rules by Chief Executive in Council
for payment of fees

(1) The Chief Executive in Council may, after

consultation with the Commission, make rules to –

(a) require and provide for the payment to the

Commission of, and prescribe, fees -

                    

31   Technical amendment consequential to the amendment described in

Footnote 30.
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(i) for an application to the Commission

under or pursuant to any of the

relevant provisions;

(ii) for anything done by the Commission

or a committee established under

section 8 in the performance of a

function relating to takeovers and

mergers or to share repurchases;

(iii) for anything done by the Commission

or a committee established under

section 8 or the Monetary Authority

in the performance of a function

under any of the relevant provisions

(other than the function referred to

in subparagraph (ii));

(iv) for any other matter with regard to

which provision is made by or under

any of the relevant provisions;

(b) provide for the payment to the Commission of,

and prescribe, fees (however described) which

this Ordinance provides are, or may be,

prescribed, specified or provided for by rules

made under this section.

(2) Without prejudice to subsection (3), fees prescribed

by rules made under this section may be fixed at levels

sufficient to recover expenditure incurred, or likely to be
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incurred, by the Commission or a committee established under

section 8 or the Monetary Authority in providing the services

or performing the functions to which the fees relate, but in

fixing the level of the fees appropriations under section 14

shall not be taken into account.

(3) Fees prescribed by rules made under this section

shall not be limited by reference to the amount of the

administrative or other costs incurred, or likely to be

incurred, by the Commission or a committee established under

section 8 or the Monetary Authority in providing the services

or performing the functions to which the fees relate.

(4) Rules made under this section may provide -

(a) that the amount of any fee shall be fixed by

reference to a scale set out in the rules;

(b) for the payment of different fees by or in

relation to persons or cases of different

classes or descriptions;

(c) that the payment of any fee shall be waived,

either generally or in a particular case,

whether or not it is otherwise specified as

being payable under any provision of this

Ordinance;

(d) for the payment of fees annually or at other

intervals.

(5) The Commission may pay to the Monetary Authority

such of the fees paid to it in accordance with the rules made
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under this section that in the opinion of the Commission

represent the expenditure or costs incurred, or likely to be

incurred, by the Monetary Authority in providing the services

or performing the functions to which the fees relate.

(6) The Commission may recover the amount of any fees

payable under the rules made under this section as a civil

debt due to it.

(7) This section is in addition to and not in derogation

of sections 29 and 29A of the Interpretation and General

Clauses Ordinance (Cap. 1).

383. Reduction of levy

(1) If during a financial year of the Commission -

(a) the reserves of the Commission, after deducting

depreciation and all provisions, are more than

twice its estimated operating expenses for the

financial year; and

(b) the Commission has no outstanding borrowings,

the Commission shall consult the Financial Secretary with a

view to recommending to the Chief Executive in Council that

the rate or amount of a levy be reduced under section 381.

(2) The Commission may, after consultation with the

Financial Secretary under subsection (1), recommend to the

Chief Executive in Council that the rate or amount of a levy

be reduced under section 381.
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384. Rules by Commission

(1) The Commission may make rules to -

(a) provide for applications for licences and

exemptions, the issue of licences and

exemptions, and incidental matters;

(b) require the display of licences and exemptions

in the specified manner and circumstances and

at specified places, and require that licences

and exemptions are in specified circumstances,

other than those specified in any provision of

this Ordinance, to be returned to the

Commission for any specified purpose;

(c) require intermediaries to carry on business in

relation to a specified class of persons, and

in the specified manner and circumstances;

(d) prescribe the qualifications, experience and

training required of any persons employed or

engaged by intermediaries, and provide for the

obligations imposed on the persons and the

intermediaries in relation to such

requirements, the examinations that applicants

for licences or exemptions are required to

take, and the circumstances in which they may

be exempted from such requirements;
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(e) provide for the correction of errors in the

register maintained by the Commission under

section 133;

(f) provide for the admissibility in evidence in

judicial or other proceedings of specified

records, and extracts from specified records,

kept by the Commission;

(g) require documents and information required to

be lodged, filed, submitted or retained for the

purposes of any provision of this Ordinance to

be so lodged, filed, submitted or retained in

the specified manner, whether by electronic or

other means;

(h) require documents and information lodged,

filed, submitted or retained for the purposes

of any provision of this Ordinance in any

specified manner to be completed, signed,

executed and authenticated in the specified

form and manner;

(i) specify whether, when and the circumstances in

which records compiled in any specified form or

manner, or documents or information completed,

signed, executed or authenticated in any

specified form or manner, are acceptable or

required for the purposes of any provision of

this Ordinance;
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(j) require the payment of remuneration to any

auditor appointed, and the costs of an audit

carried out, under any provision of this

Ordinance, and provide for matters relating to

such remuneration and costs;

(k) require a person of a specified description,

when selling securities at or through a

recognized stock market where his right to vest

the securities in the purchaser (or, where he

is acting as agent, his principal's right to do

so) is derived from an arrangement of a

specified kind, to notify the exchange

participant through whom the sale is being

effected of the fact that the right to vest the

securities in the purchaser is derived from

such an arrangement, and require the person

who, having sold such securities pursuant to

such an arrangement, purchases securities at or

through a recognized stock market in

satisfaction, in whole or in part, of his

obligations under the arrangement to notify the

exchange participant through whom the purchase

or purchases is or are being effected of that

fact;

(l) require a lender under a securities borrowing

and lending agreement to –
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(i) keep specified records or documents

in the specified form and manner; and

(ii) give copies of such records or

documents to the Commission at its

request in the specified form and

manner and within the specified time;

(m) require intermediaries to make returns at

specified times (whether at regular intervals

or otherwise) to the Commission, and provide

for the particulars, or the nature of

particulars, to be contained therein, the

person by whom, and the manner and

circumstances in which they are to be made, and

other matters related to such returns;

(n) require a form or return required to be

submitted under any provision of this Ordinance

to be received by the Commission by or within

the specified time;

(o) prescribe, specify or provide for any matter

which this Ordinance provides is, or may be,

prescribed, specified or provided for by rules

made under this section;

(p) provide for any other matters for the better

carrying out of the objects and purposes of

this Ordinance.
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(2) Subject to subsections (3) and (4), i In addition to

the power to make rules under subsection (1), the Commission

may, after consultation with the Financial Secretary, make

such other rules as are necessary for the furtherance of any

of its regulatory objectives and the performance of any of its

functions.

     32(3) Where the Commission proposes to make rules under

subsection (2), it shall, before consulting the Financial

Secretary for the purpose, prepare and publish a draft of the

rules, in such manner as it considers appropriate, for the

purpose of inviting representations on the rules by the

public.

     32(4) After a draft of the rules which the Commission

proposes to make under subsection (2) is published under

subsection (3), the Commission may modify the rules, taking

into consideration any representation on the rules received as

a result of the publication, in such manner as it considers

appropriate, for the purpose of having the rules made under

subsection (2).

(5) Notwithstanding anything in this section –

(a) the power of the Commission to make rules under

this section in respect of any persons as

                    

32   Subject to Members' view on the proposed public consultation

requirements under new clause 384A, we propose to delete clauses 384(3)

and (4).  See Footnote 34 below.
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intermediaries shall, where the intermediaries

are exempt persons, be regarded as the power to

make rules in respect of the intermediaries

only in relation to the businesses which

constitute theany  regulated activities for

which they are exempt as exempt persons;

(b) the power of the Commission to make rules under

this section in respect of any persons as

associated entities shall, where the associated

entities are authorized financial institutions,

be regarded as the power to make rules in

respect of the associated entities only in

relation to their businesses of receiving or

holding client assets of intermediaries of

which they are associated entities.

(6) For the avoidance of doubt, the powers of the

Commission to make rules under this section are in addition to

and not in derogation of any other power of the Commission to

make rules under any provision of this or any other Ordinance.

(7) Notwithstanding any other provisions of this

Ordinance, the Commission shall consult the Monetary Authority

                    

33   Technical amendment for greater clarity.

34   Clauses 384(7) to (10) in the Blue Bill are relocated to the new

clauses 384A(4) and (6) – (8) for greater consistency.  See Footnote

36.
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regarding rules it proposes to make under this section or any

other provision of this Ordinance in so far as such rules

apply to authorized financial institutions by reason of their

being exempt persons, or associated entities of

intermediaries.

     (8)  Where rules are made by the Commission under this

section or any other provision of this Ordinance and it has

not been provided in this Ordinance that the rules may provide

that a contravention of any specified provision of the rules

constitutes an offence, the Chief Executive in Council may

make regulations to provide that a person who contravenes any

specified provision of the rules that applies to him commits

an offence and is liable to a specified penalty not

exceeding –

(a)  on conviction on indictment a fine of $500,000

and a term of imprisonment of 2 years;

(b)  on summary conviction a fine at level 6 and a

term of imprisonment of 6 months.

     (9)  Except as otherwise provided in this Ordinance,

rules made by the Commission under this section or any other

provision of this Ordinance may provide that, subject to the

terms and conditions specified in the rules, the provisions of

this Ordinance specified in the rules –

(a)  shall not have effect, or shall only have

effect to a specified extent, in relation to



59

any specified person or to members of a

specified class of persons –

                    (i)   who is or are or may be required to

be licensed by reason only of his or

their doing anything that is

incidental to another business;

                   (ii)   who does not or do not, on behalf of

any other person, deal in securities

or futures contracts or trade in

interests in collective investment

schemes or leveraged foreign exchange

contracts; or

                  (iii)   who is or are or may be required to

be licensed by reason only of his or

their entering into a specified class

of transactions;

(b)  shall not have effect in relation to any

specified transaction or class of transactions

entered into by any specified person or class

of persons;

(c)  shall, where they require any application,

statement, notice or other document (however

described) to be lodged or filed with or

submitted to the Commission, be regarded as

having been complied with if the application,

statement, notice or other document (as the
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case may be) is lodged or filed with or

submitted to any other specified person.

    (10)  Except as otherwise provided in this Ordinance,

rules made by the Commission under this section or any other

provision of this Ordinance –

(a)  may be of general or special application and

may be made so as to apply only in specified

circumstances;

(b)  may make different provisions for different

circumstances and provide for different cases

or classes of cases;

(c)  may authorize any matter or thing to be

determined, applied or regulated by any

specified person;

(d)  may provide for the exercise of discretion in

specified cases;

(e)  may, for the better and more effectual carrying

into effect of any provision of this Ordinance

or the rules, include any savings,

transitional, incidental, supplemental,

evidential and consequential provisions

(whether involving the provisions of any

principal legislation or the provisions of any

subsidiary legislation).
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384A. General provisions for rules by Commission

     (1)  Notwithstanding any other provisions of this

Ordinance but subject to subsection (3), where the Commission

proposes to make rules under any provision of this Ordinance,

it shall publish a draft of the proposed rules, in such manner

as it considers appropriate, for the purpose of inviting

representations on the proposed rules by the public.

     (2)  Where the Commission makes any rules under any

provision of this Ordinance after a draft is published under

subsection (1) in relation to the rules, it shall –

(a)  publish, in such manner as it considers

appropriate, an account setting out in general

terms -

                    (i)   the representations made on the

draft; and

                   (ii)   the response of the Commission to the

representations; and

                    

35   In response to comments from the market and the Bills Committee, we

propose to add a new clause 384A, which applies to all rules made by

the SFC under this Bill, to impose an express requirement for the SFC

to consult the public before making any rules, apart from and in

addition to other requirements as may be specified by other provisions

relating to the making of rules.  Consequential amendments will be made

to other relevant provisions to align with this proposal as

appropriate.
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(b)  where the rules are made with modifications

which in the opinion of the Commission result

in the rules being significantly different from

the draft, publish, in such manner as it

considers appropriate, details of the

difference.

     (3)  Subsections (1) and (2) do not apply if the

Commission considers, in the circumstances of the case, that –

(a)  it is inappropriate or unnecessary that such

subsections should apply; or

(b)  any delay involved in complying with such

subsections would not be –

                    (i)   in the interest of the investing

public; or

                   (ii)   in the public interest.

(4) Notwithstanding any other provisions of this

Ordinance, the Commission shall consult the Monetary Authority

regarding rules it proposes to make under any provision of

this Ordinance in so far as such rules apply to authorized

financial institutions by reason of their being exempt

persons, or associated entities of intermediaries.

                    

36   Adapted from clause 384(7) of the Blue Bill.



63

     (5) For the avoidance of doubt, nothing in subsections

(1) to (4) affects any other requirements which, apart from

such subsections, apply to the making of any rules under any

provision of this Ordinance.

(6) Where rules are made by the Commission under any

provision of this Ordinance and it has not been provided in

this Ordinance that the rules may provide that a contravention

of any specified provision of the rules constitutes an

offence, the Chief Executive in Council may make regulations

to provide that a person who contravenes any specified

provision of the rules that applies to him commits an offence

and is liable to a specified penalty not exceeding –

(a)  on conviction on indictment a fine of $500,000

and a term of imprisonment of 2 years;

(b)  on summary conviction a fine at level 6 and a

term of imprisonment of 6 months.

(7) Except as otherwise provided in this Ordinance,

rules made by the Commission under any provision of this

Ordinance may provide that, subject to the terms and

                    

37   To clarify that this clause shall not affect any other requirements

relating to the making of rules by SFC under other provisions.

38   Adapted from clause 384(8) of the Blue Bill.

39   Adapted from clause 384(9) of the Blue Bill.
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conditions specified in the rules, the provisions of this

Ordinance specified in the rules –

(a)  shall not have effect, or shall only have

effect to a specified extent, in relation to

any specified person or to members of a

specified class of persons –

                    (i)   who is or are or may be required to

be licensed by reason only of his or

their doing anything that is

incidental to another business;

                   (ii)   who does not or do not, on behalf of

any other person, deal in securities

or futures contracts or trade in

interests in collective investment

schemes or leveraged foreign exchange

contracts; or

                  (iii)   who is or are or may be required to

be licensed by reason only of his or

their entering into a specified class

of transactions;

(b)  shall not have effect in relation to any

specified transaction or class of transactions

entered into by any specified person or class

of persons;

(c)  shall, where they require any application,

statement, notice or other document (however
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described) to be lodged or filed with or

submitted to the Commission, be regarded as

having been complied with if the application,

statement, notice or other document (as the

case may be) is lodged or filed with or

submitted to any other specified person.

(8) Except as otherwise provided in this Ordinance,

rules made by the Commission under any provision of this

Ordinance –

(a)  may be of general or special application and

may be made so as to apply only in specified

circumstances;

(b)  may make different provisions for different

circumstances and provide for different cases

or classes of cases;

(c)  may authorize any matter or thing to be

determined, applied or regulated by any

specified person;

(d)  may provide for the exercise of discretion in

specified cases;

(e)  may, for the better and more effectual carrying

into effect of any provision of this Ordinance

or the rules, include any savings,

                    

   Adapted from clause 384(10) of the Blue Bill.
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transitional, incidental, supplemental,

evidential and consequential provisions

(whether involving the provisions of any

principal legislation or the provisions of any

subsidiary legislation).

385. Codes or guidelines by Commission

(1) The Commission may publish, in the Gazette and in

any other manner it considers appropriate, such codes and

guidelines as it considers appropriate for providing

guidance –

(a) for the furtherance of any of its regulatory

objectives;

(b) in relation to any matter relating to any of

the functions of the Commission under any of

the relevant provisions;

(c) in relation to the operation of any provision

of this Ordinance.

(2) Without limiting the generality of subsection (1),

the Commission may publish under that subsection –

(a) a code tobe known as the "Code on Takeovers and

Mergers" to provide for matters concerning

                    

41   The deletion of the names of the Codes is made for two reasons: first,

it is sufficient to describe the contents of the Codes, and second, to

provide for flexibility.



67

takeovers and mergers and matters incidental

thereto;

(b) a codeto be known as the "Code on Share

Repurchases"  to provide for matters concerning

share repurchases and matters incidental

thereto.

(3) Notwithstanding anything in this section –

(a) the power of the Commission to publish codes or

guidelines under this section in respect of any

persons as intermediaries shall, where the

intermediaries are exempt persons, be regarded

as the power to publish codes or guidelines in

respect of the intermediaries only in relation

to the businesses which constitute the any

regulated activities for which they are exempt

as exempt persons;

(b) the power of the Commission to publish codes or

guidelines under this section in respect of any

persons as associated entities shall, where the

associated entities are authorized financial

institutions, be regarded as the power to

publish codes or guidelines in respect of the

associated entities only in relation to their

                    

42   Technical amendment for greater clarity.
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businesses of receiving or holding client

assets of intermediaries of which they are

associated entities.

(4) For the avoidance of doubt, the power of the

Commission to publish codes or guidelines under this section

is in addition to and not in derogation of any other power of

the Commission to publish codes or guidelines under any

provision of this or any other Ordinance.

(5) The Commission may from time to time amend the whole

or any part of any code or guideline published under this

section in a manner consistent with the power to publish the

code or guideline under this section, and –

(a) the other provisions of this section apply,

with the necessary modifications, to such

amendments to the code or guideline as they

apply to the code or guideline; and

(b) any reference in this or any other Ordinance to

the code or guideline (however expressed)

shall, unless the context otherwise requires,

be construed as a reference to the code or

guideline as so amended.

(6) A failure on the part of any person to comply with

the provisions set out in any code or guideline published

under this section that apply to him shall not by itself

render him liable to any judicial or other proceedings, but in

any proceedings under this Ordinance before any court the code
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or guideline shall be admissable in evidence, and if any

provision set out in the code or guideline appears to the

court to be relevant to any question arising in the

proceedings it shall be taken into account in determining that

question.

(7) Any code or guideline published under this section –

(a) may be of general or special application and

may be made so as to apply only in specified

circumstances;

(b) may make different provisions for different

circumstances and provide for different cases

or classes of cases.

(8) Any code or guideline published under this section

is not subsidiary legislation.

(9) Notwithstanding any other provisions of this

Ordinance, the Commission shall consult the Monetary Authority

regarding codes or guidelines it proposes to publish under

this section or any other provision of this Ordinance, or

amendments it proposes to make to codes or guidelines

published under this section or any other provision of this

Ordinance, in so far as such codes or guidelines or such

amendments (as the case may be) apply to authorized financial

institutions by reason of their being exempt persons, or

associated entities of intermediaries.

Division 4 – Miscellaneous
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386. Service of notices, etc.

Subject to sections 111, 138 and 363, any notice, and any

rules made under section 226 or 260, any written notice or

direction or other document (however described) required under

this Ordinance to be issuedto or served (however described) to

or  on any person, other than the Commission, shall for all

purposes be regarded as duly issued or served if –

(a) in the case of an individual, it is –

(i) delivered to him by hand;

(ii) left at, or sent by post to, his last

known business or residential

address;

(iii) sent by facsimile transmission to his

last known facsimile number; or

(iv) sent by electronic mail transmission

to his last known electronic mail

address;

(b) in the case of a company, it is –

                    

43   The amendment is made to subject the methods of service provided for in

this clause to rules made by the Chief Justice relating to the

Securities and Futures Appeals Tribunal (clause 226) and those relating

to the Market Misconduct Tribunal (clause 260), in case such rules

should prescribe different methods for service.

44   Technical amendment for greater clarity.
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                  (ia)   delivered to any officer of the

company by hand;

(i) left at, or sent by post to, the

registered office of the company

within the meaning of the Companies

Ordinance (Cap. 32);

(ii) sent by facsimile transmission to its

last known facsimile number; or

(iii) sent by electronic mail transmission

to its last known electronic mail

address;

 (c) in the case of an overseas company, it is –

(i) delivered by hand to, or sent by post

to, the person resident in Hong Kong

who is authorized to accept service

of process and notices on its behalf

for the purposes of Part XI of the

Companies Ordinance (Cap. 32) at his

address delivered to the Registrar of

Companies under that Ordinance;

                    

45   This amendment is made for consistency with Order 65 Rule 3 of the

Rules of the High Court which provides for personal service upon an

officer of a company.
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(ii) sent by facsimile transmission to the

last known facsimile number of the

person; or

(iii) sent by electronic mail transmission

to the last known electronic mail

address of the person;

(d) in the case of a partnership, it is –

(i) delivered to any partner of the

partnership by hand;

(ii) left at, or sent by post to, the last

known principal place of business of

the partnership;

(iii) sent by facsimile transmission to the

last known facsimile number of the

partnership; or

(iv) sent by electronic mail transmission

to the last known electronic mail

address of the partnership; or

(e) in the case of a body corporate (other than a

company or an overseas company or the

Commission) or an unincorporated body (other

than a partnership), or a tribunal, it is –

(i) delivered to an officer of the body

or the tribunal (as the case may be)

by hand;
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(ii) left at, or sent by post to, the last

known principal place of business of

the body or the tribunal (as the case

may be);

(iii) in the case of the body, sent by

facsimile transmission to the last

known facsimile number of the body;

or

(iv) in the case of the body, sent by

electronic mail transmission to the

last known electronic mail address of

the body.

387. Evidence regarding Commission's
records or documents

A record or document purporting to be a record or

document, or a copy of a record or document, signed, executed

or issued by or on behalf of the Commission and purporting to

be signed or initialled by any member of the Commission or any

person performing any function under any of the relevant

provisions shall in any proceedings be admissible as evidence

of the facts stated in it, without proof of the signature or

initials of the person purporting to sign or initial the

record or document.

388. General requirements for documents
lodged with Commission
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(1) TExcept as otherwise provided in section 315,  the

Commission may, by notice published in the Gazette, specify

any form in respect of any application, statement, notice,

return or other document (however described) required to be

lodged, filed or submitted with or to the Commission for the

purposes of any provision of this Ordinance, either generally

or in any particular case, and, without limiting the

generality of the foregoing, may in the form –

(a)  include directions and instructions relating to

the  inclusion of statutory declarations made

in respect of the particulars in

(aa)include directions and instructions relating to

the compilation of the application, statement,

notice, return or other document (as the case

may be);

(a) include directions and instructions relating to

the  inclusion of statutory declarations made

in respect of the particulars in it; and

                    

46   The amendment makes it clear that this clause will not be applicable to

Part XV as clause 315 therein already provides for specific

requirements for forms to be prescribed under that Part.

47   The amendments clarify that the notice published by the SFC would

contain directions and instructions relating to the compilation of the

information, as well as directions and instructions relating to the

making of statutory declarations.
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(b) specify documents by which it is to be

accompanied.

     (1A)For the purposes of subsection (1), the Commission

may specify any form by referring in a notice published in the

Gazette to the form as separately published by such electronic

means as the Commission considers appropriate, instead of

setting out the form in a notice published in the Gazette,

whereupon the Commission shall for all purposes be regarded as

having duly specified the form under subsection (1).

(2) For the purposes of subsection (1), the Commission

may specify that different forms are to be used in different

circumstances.

(3) Subject to subsections (4) and (5), where –

(a) there is any requirement for any application,

statement, notice, return or other document

(however described) to be lodged, filed or

                    

48   This amendment is designed to facilitate the promulgation of electronic

forms that may be used for various purposes, for example, annual

returns filed by intermediaries to the SFC. Such forms would be, for

example, accessed over the internet on the SFC's website.  These

electronic forms could be interactive and might not be reproduced in

hard copy, hence the alternative of enabling notice to be given in the

Gazette specifying that an electronic form is available on the SFC's

website.  The SFC would continue to make available physical forms.  The

format of physical forms may be different from that of electronic forms

but the information required would be substantially the same.
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submitted with or to the Commission for the

purposes of any provision of this Ordinance;

and

(b) the Commission has specified any form in

respect of it under subsection (1),

the requirement shall not be regarded as having been complied

with unless it –

(i) is in the form specified;

   (ia)  is compiled in accordance with such directions

and instructions as are included in the form;

(ii) contains statutory declarationsmade in respect

of the particulars in it, in accordance with

such directions and instructions as are

included in the form; and

(iii) is accompanied by such documents as are

specified in the form.

(4) An application, statement, notice, return or other

document shall not by reason of any deviation from a form

specified in respect of it by notice published pursuant

tounder  subsection (1) cease to be regarded as being in that

form, if the deviation does not affect the substance of the

form.

                    

49   Amendment to tally with that described in Footnote 47.

50   Technical amendment to improve drafting.



77

(5) Where the Commission is satisfied that a person has

substantial practical difficulties in complying with any of

the requirements referred to in subsection (3)(i), (ia),  (ii)

or (iii), it may in its discretion dispense with the

requirements in the case of the person to such extent as it

considers necessary.

(6) A notice published pursuant to subsection (1) or

(1A)  is not subsidiary legislation.

389. General provisions for approvals by Commission

Where under any provision of this Ordinance, an act

cannot be done, or an omission cannot be made, except with the

approval, whether in writing or otherwise, of the Commission –

(a) without prejudice to any express provisions in

this Ordinance relating to imposition of

conditions,   the approval may be given subject

to such conditions (if any) as the Commission

may specify in giving the approval (including

conditions which provide that failure to comply

with the conditions causes the approval to

lapse); and

                    

51   Amendment consequential to that described in Footnote 49.

52   Amendment consequential to that described in Footnote 48.
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(b) for the purposes of any pecuniary, custodial or

other sanction which may be imposed under any

provision of this Ordinance in relation to any

such act done or omission made without such

approval, the approval shall have no effect to

the extent that the act is done or the omission

made (as the case may be) otherwise than in

accordance with any such conditions.

390. Exclusions of provisions of Gambling Ordinance

T(1) Subject to subsection (2), the Gambling Ordinance

(Cap. 148) shall not apply to any transaction which is

regulated by or under, or which is carried out in compliance

with, this Ordinance.–

(a) any transaction entered into by one or more of

the parties to the transaction in the course of

                    

53   This clause has been amended in response to comments by the Legal

Service Division of the Legislative Council. The policy intention is

that the provisions of the Gambling Ordinance (Cap. 148) are excluded

from applying to transactions to which the SF Bill applies.  That is,

transactions and persons involved in entering into and executing such

transactions, which involve the carrying on of a regulated activity

under the Bill. In addition, transactions executed, or capable of being

executed on a recognized stock or futures market or by means of

automated trading services authorized under clause 95 are also excluded

from the ambit of the Gambling Ordinance.
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a business which constitutes a regulated

activity; and

(b) any transaction executed, or capable of being

executed, on a recognized stock market or a

recognized futures market or by means of

authorized automated trading services.

     (2) The Commission may make rules to prescribe any class

of transactions (being transactions to which the Gambling

Ordinance (Cap. 148) would apart from this section apply),

whether by reference to the nature of the transactions or all

or any of the parties to the transactions or otherwise, as a

class of transactions to which that Ordinance shall apply,

whereupon that Ordinance shall have application accordingly.

391. Inland Revenue Ordinance not affected

Nothing in this Ordinance affects section 4 of the Inland

Revenue Ordinance (Cap. 112).

                    

54   The amendment provides the SFC with the flexibility to prescribe rules

to specify that the Gambling Ordinance should apply to certain

transactions under the SF Bill despite subclause (1).  This is to cater

for the situation where clarifications are needed in respect of any

specific transactions under the SF Bill which should more appropriately

be dealt with under the Gambling Ordinance.


