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INTRODUCTION

The Securities Law Committee of the Law Society note the concerns raised by the Panel on
Administration of Justice and Legal Services on the drafting of the Chinese text of the
White Bill.

We support any effort which makes our statute law more easily understood. We do not
believe that literal translations are easily understood by a reader who is not bilingual.

We have found that the Chinese text has improved in various sections as compared to the
previous Chinese text of the Securities (Disclosure of Interests) Ordinance. A few
examples are set out in Schedule 1.

We also do not have objection to the Administration adopting a drafting approach whereby
the Chinese text may contain less details then the English text so long as the two texts have
the same result. However, we would be concerned if such an effort results in words used
in the English text not being fully reflected in the Chinese text to an extent which may give
rise to a different interpretation of the Chinese and the English text of the Bill.

This paper sets out the Committee’s findings in a review undertaken in relation to the
Chinese text of section XV only of the Bill (relating to the disclosure of interests in
securities). We have run two tests in our exercise:

Q) Would a reading of the Chinese text alone result in a disclosure obligation that is
different from that of the English text alone?

(i) Would it result in a different sanction for non-disclosure?



SECTION XV - DISCLOSURE OF INTEREST

General observations

We do not find generally a reading of the Chinese text to have resulted in a materially
different disclosure obligation or non-disclosure sanction when compared to the English

text.

However, we find certain areas that are particularly difficult to understand without
referring to the English text or which may give rise to uncertainty as to their meaning.

Interpretation concerns

<>

Section 301(5) of the English text reads as follows:

“Where a person has a short position in shares comprised in the relevant share
capital of a listed corporation at the commencement of this Part, then in the
circumstances specified in section 304(5), he comes under the duty of disclosure.”

The Chinese text of this section reads as:
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According to the Chinese text of section 301(5), a person will come under a duty of
disclosure when he has an interest in the shares in the listed corporation’s relevant
share capital and not when he has a short position as in the English text.

We suggest that the word “f# 5™ be changed to “V% JF}”

Section 302(2) in the English text begins with the following sentence:

“In subsection (1), a reference to interests in shares comprised in the relevant share
capital of the listed corporation concerned includes a reference to interests in shares
so comprised, which are the underlying shares of equity derivatives, that a person
has, or ceases to have, by virtue of - ”



In the Chinese text, the section starts with:
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We find it hard to identify what “ =355 (i.e. the aforesaid shares) means as

the earlier part of the sentence refers to “an interest in shares” only. We suggest
amending the Chinese text as follows:
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We have found a similar situation in section 333(2) and we recommend that similar
amendments be made to that section. We have also found a similar problem in
other sections of this Part of the Bill where we have difficulty in finding or
identifying the subject matter. These are set out in Schedule 2 of this paper.

Section 304(11)(b)(ii) states that a reference to a change in the nature of a person’s
interest in shares does not include a change arising in the following circumstances:

“due to a change in the terms on which rights under any equity derivatives may be
exercised resulting from a change in the number of the underlying shares in issue;”

Under the Chinese text, that provision reads as follows:
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The word “3g /= can be interpreted as a noun, meaning in issue (as in the English

text) as well as an adjective, meaning issuable (which will then result in a different
disclosure obligation from the English text).

We recommend that the last sentence of that provision be amended as “l[[fLf' 1~ fJ
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We recommend that similar amendments be made to section 332(5)(b)(ii).
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Section 304(11)(b)(iii)(B) states that a reference to a change in the nature of a
person’s interest in shares does not include the following:

“where the person is a qualified stock borrower and lender, if he —

(A)  borrows the shares under a securities borrowing and lending agreement for
the purposes of his business as a qualified stock borrower and lender from
another person (other than a related corporation of the qualified stock
borrower and lender); and”

In the Chinese text, that provision reads as:
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The term “ & e ¥R S5 (B 2]~ » fH {1 % can mean a related corporation of any

qualified stock borrower and lender and not just the qualified stock borrower and
lender concerned.

We suggest that the term F‘[ EVF%EE,_. % |ﬁ E A ﬁF‘l[LI' * be amended as “F; &
YRS IS LA
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In section 307(2) of the English text:

“For the purpose of this Division and Divisions 3 and 4, a person is taken —

@ to be interested in any shares in which a corporation is interested; and
(b) to have a short position in any shares in which the corporation has a short

position,
if —
(i)that corporation or its directors are accustomed or obliged to act...... ; or
@iy ... ”



In the Chinese text, the provision runs as follows:
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The Chinese text suggests that if certain corporation has either an interest in shares
or a short position, then the person concerned will be taken to be interested in the
shares or the short positions that that corporation has. The Chinese text does not
seem to cover situtations where that corporation has both an interest in shares and a
short position.

We suggest that the section be amended in the following manner:

“ERHET ST ST 3 W A5 IS R

@) §1) (PRI BUp
(b) F\TEJ = IFI quu['}"]p NEE ;F}

(i) FEE ... ;
(i)
E'IJF? R R | 5“7 M7 B IEY ﬁ AR f | O T 17

We have reservations in the use of the term “{f= %" in section 307(5)(b)(ii) which
reads as “by reference to” in the English text:

“ when performing its function as an investment manager, custodian or trustee, the
power of that corporation to invest in, manage, deal with or hold interests in those
shares is exercised by that corporation independently without any reference to the
person”




In the Chinese text, the term “{FE= %" is used as follows:
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We cannot find any defined meaning for the term “{= %~ from the Chinese-
English Glossary of Legal Terms. The term suggests that the corporation does not
need to exercise those powers through that person or in that person’s name. It is
however unclear if the corporation needs to get that person’s acknowledgement or
consent before it exercises those powers. We are concerned that the term “ff§=
¥-”may have a more restricted meaning when compared to the term “by reference
to”. Such term is also used in section 307(5)(b)(iii). We suggest to use the term

“EEJFA'IIH.

The English text for section 310(3) runs as follows:

“The relevant particulars to be notified under subsection (2) are the number of
shares (if any) comprised in the relevant share capital of the target corporation
which the person giving the notification would be required to state as his interest if
he were under the duty of disclosure with respect to that interest (apart from the
agreement) immediately after the time when the duty to give notification under
subsection (2) arose.”

The following is the Chinese text:
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When reading this Chinese text alone, we find it difficult to conclude when a duty
of disclosure will arise as we are unable to identify when and how the condition to

that duty i.e. [} F9 5ol PHRYAR & RL R SHE (T pBiet [Elfléﬁ" (meaning if he is
required to dlsclose those number of shares as his interest) can be satisfied.



This condition does not exist in the English text and we suggest that the condition
be deleted from the Chinese text. Further, for clarity purpose, we suggest that the
last sentence of the Chinese text should be amended so that the whole paragraph
should read as follows :
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The English text of section 313(5) reads as follows:
“(5) A person is taken to have an interest in shares if ----
@ he enters into a contract for their purchase by him (whether for cash
or other consideration)”

The Chinese text reads as follows:
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The words “}! E (7 =il 2R \,FIVEI iRl "%?)?i ﬁ&[}}plf 747 refers to a
contract for the purchase of shares and have a narrower meaning when compared to
a contract for the purchase of an interest in shares in the English text.

We suggest that "R T#[ PPREFE PR N G F\ 9" be amended
o “RRICT ER O R 5

In section 332(1)(d) of the English text:

“(1) A director or chief executive of a listed corporation comes under a duty of
disclosure on the occurrence, while he is a director or chief executive of the
listed corporation, of any of the following events —

(d) the grant to him by another corporation, being an associated
corporation, of a right to subscribe for shares in or debentures of that
associated corporation, the exercise of such a right granted to him
and the assignment by him of such a right so granted;”



The Chinese text runs as follows:
“(1) T R B R A T L IR
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The Chinese text provides that a director or chief executive of a listed corporation

will come under a duty of disclosure only when he exercises or assigns the option

but not when the option was granted to him. Under the English text, a director or

chief executive of a listed corporation will come under such duty both when he

receives the option and when he exercises or assigns it.

We suggest that the word “[fi]”” be removed from subsection (d).

<> The English text for section 349 runs as follows:

“(1) If an inspector considers it necessary for the purposes of his investigation to
investigate also ---

(a) the ownership of shares in or debentures ..... ;

®) ...

he shall have the power to do so ........... ”

The Chinese text reads as follows:
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The phrase “ﬂ*@vﬂf‘%ﬁ[” means a right to investigate in a particular manner
but we are unable to identify what manner of investigation it is referring to. The
English text of this section does not refer to any particular manner of investigation.
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We suggest replacing the word “J[I[F="" with {5 F=E o



An “offender” in section 352(3)(b), being a person who refuses to produce records
requested or to answer inquiries raised by an inspector appointed under section 347
or 348 is being referred to as an “JEJQ%?{" in the Chinese text. We believe the

word “3&t "~ would better reflect the meaning of the word “offender”.

Section 347(1) runs a follows:

“347(1) If it appears to the Financial Secretary that there are reasonable
grounds to do so, he may appoint one or more inspectors........ for
the purpose of determining the true person who are or have been
financially interested in the success or failure ( real or apparent) of
the listed corporation ..... ”

The following is the Chinese text:
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Section 353(3)(b)(v) is as follows:

“any other person whose financial interests appear to the Financial Secretary to be
affected by the matters dealt with in the report....”

The Chinese text is as follows:
P TE I T o HIF o R A R P E R L

It is unclear why the word “financially interested” in section 347(1) appears as “i%
W ERF] F#EJI«T in the Chinese text when a similar term “financial interest” in
section 35J(3)(b)(v) appears as “ff 551 .

The following sentence, which appears in the definition of “underlying shares” in
section 299, does not appear in the English text:
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We are not clear what this additional Chinese sentence is intended for and suggest
that this Chinese sentence be deleted or the English text be clarified.



Securities Law Committee Of The Law Society Of Hong Kong

Date: 19th March 2001
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Schedule 1

Section 314(2) which reads as follows:-

“A person is not taken to be interested in shares under section 313(5)(b) by reason
only that he —

@) has been appointed as a proxy to vote at a specified meeting of the listed
corporation or of any class of its members and at any adjournment of that
meeting; or

(b) has been appointed by a corporation to act as its representative at a meeting
of the listed corporation or of any class of its members.”
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The equivalent section, being section 14(2) of the Securities (Disclosure of Interests)
Ordinance reads as follows:-

“A person is not by virtue of section 13(4)(b) taken to be interested in shares by
reason only that he has been appointed a proxy to vote at a specified meeting of a
listed company or of any class of its members and at any adjournment of that
meeting, or has been appointed by a corporation to act as its representative at any
meeting of a listed company or of any class of its members.”
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Section 308 which reads as follows:-

“This section applies in relation to an agreement between 2 or more persons which
includes provisions for the acquisition by any one or more of them of interests in
shares comprised in the relevant share capital of a particular listed corporation (“the
target corporation”), if —”

11
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The equivalent section, being section 9 of the Securities (Disclosure of Interests)
Ordinance reads as follows:-

“This section applies to an agreement between 2 or more persons which includes
provision for the acquisition by any one or more of them of interests in shares of a
particular listed company (“the target company”), being shares comprised in the
relevant share capital of that company if —”
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Schedule 2

Section Number

Existing Chinese text (and its English text
equivalent)

Subject matter of
concern

Proposed Chinese text

311()()(i) R e AR s D [ T Jl?gwq T
[JJF NEE ﬁ #&jﬁ%@uﬁ‘j 307 IS' 309 {7 ﬁﬁ HE TR £ ’T LFEl *lﬁ' PF“«L?%%E‘I 307 FS'
EE% *ﬁﬁﬂj é}(ﬁj’?ﬁlﬂ F?EJ 309 fm) Kbt Jﬁ?f'“ A E JJE?*'“
) F ﬁ'ﬁ %“IJJ .fﬁ ﬁ&“m 1k Hp J?{,j~ AR T T ST :ﬁE—
FYR £y |H um— k Y £, P&ﬁ Fl i_gﬁf .
by virtue of the fact that the other person who is
interested, or has a short position, in those shares
becomes or ceases to be a person by reference to
whose interests or short positions (if any) he is taken
to have an interest or short position (as the case may
be) under section 307 or 309
312(b) N TR 2. S el o =2 Il e A /] e SN T 2122 e G = 2 Bl I B o
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Where a person authorises another person (““the
agent”) ---

(a) toacquire ......

®) ...

he shall secure that the agent notifies him
immediately of acquisitions or disposals of interests,
or having or ceasing to have short positions, effected
by the agent which will or may give rise to any duty
of disclosure ......

332
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A director or chief executive of a listed corporation
comes under a duty of disclosure on the occurrence,
while he is a director or chief executive of the listed
corporation, of any of the following events ---

(a) any event in consequence of which he becomes,
or ceases to be ......

P TR B s el S B
H = B -

335(3)

Similar to section 332 above
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335(4)(a)
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A naotification required by subsection (3) shall

provide ---

(@) in the case of the grant of a right, the like
information as is required by the director or
chief executive on the grant to him by another
corporation, being an associated corporation, of
a right to subscribe for shares in or debentures
of that associated corporation;
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335(4)(b) and (c)

Similar to section 335(4)(a)
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Subject matter in
subsection (b)
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(1) When an inspector has been appointed under
section 347 or 348, it is the duty of ---
(@) all officers and agents of the listed
corporation concerned; and
(b) all officers and agents of any other
corporation, if ---

(i) the ownership of shares in or
debentures of the other corporation;

(if) persons who have or had an interest or
short position in the shares in, or an
interest in the debentures of, the other
corporation; or
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(iii) where the shares in the other
corporation are the underlying shares
of any equity derivatives, persons who
have or had an interest in those equity
derivatives,

are investigated under section 349, to ---

App-5




