Suppl enentary Note to
Annex 2 to Paper No. CSA01/01
dated 9 Novenber 2001

PART 1|1

SECURI TI ES AND FUTURES COWM SSI ON

5. Functions and powers of Conmi ssiont
(1) The functions of the Conm ssion are-te, so far as
reasonably practicable —

(a) to take such steps as it considers appropriate to
mai ntain and pronote the fairness, efficiency,
conpetitiveness, transparency and orderliness of
the securities and futures industry;

(b) to supervise, nonitor and regul ate —

(i) the activities carried on by recogni zed
exchange conpani es, recogni zed cl eari ng
houses, recogni zed exchange control |l ers
or recogni zed i nvestor conpensation
conpani es, or by persons carrying on
activities regul ated by the Comm ssion
under any of the relevant provisions,
ot her than registeredinstitutions; and

(i) such of the activities carried on by

registered institutions as arerequired

! Weproposefurther drafting amendment to Paper CSA01/01in thelight of the comment of a Member
expressed at the Bills Committee meeting on 4 December 2001,




(c)

(d)

(e)

()

(9)

(h)

to be regul at ed by t he Conm ssi on under
any of the rel evant provisions;
to pronote and devel op an appropri ate degree of
self-regulation in the securities and futures
i ndustry;
to pronote, encourage and enforce the proper
conduct, conpetence and integrity of persons
carrying on activities regul ated by t he Comm ssi on
under any of the rel evant provisionsinthe conduct
of such activities;
to encourage the provision of sound, bal anced and
i nformed advi ce regardi ng transactions or
activities related to financial products;
to take such steps as it considers appropriate to
ensure that the relevant provisions are conplied
W t h;
to maintain and pronote confidence in the
securities and futures industry in such manner as
it considers appropriate, including by the
exercise of its discretion to disclose to the
public any matter relating or incidental to the
performance of any of its functions;
to co-operate with and provi de assi stance to
regul atory authorities or organizations, whether

formed or established in Hong Kong or el sewhere;



(i)

(i)

(k)

(1)

to pronote understanding by the public of the
securities and futures industry and of the
benefits, risks and liabilities associated with
investing in financial products;

to encourage the public to appreciate therelative
benefits of investing in financial products

t hrough persons carrying on activities regul ated
by the Conm ssion under any of the rel evant
provi si ons;

to pronote understanding by the public of the

i mportance of maki ng i nf or med deci si ons regardi ng
transactions or activities related to financial
products and of taking responsibility therefor;
to secure an appropri ate degree of protection for
menbers of the public investing in or hol ding
financi al products, having regard to their degree
of understandi ng and expertise in respect of

investing in or holding financial products;



(m

(n)

(0)

(p)

to pronote, encourage and enforce —

(i) the adoption of appropriate internal
control s and ri sk managenent systens by
persons carrying on activities
regul at ed by t he Conmm ssi on under any of
the relevant provisions, other than
regi stered institutions; and

(ii) the adoption of appropriate internal
control s and ri sk managenent systens by
registered institutions in the conduct
of activities regulated by the
Comm ssi on under any of the rel evant
provi si ons;

to suppress illegal, dishonourable and inproper
practices in the securities and futures i ndustry;
to take appropriate steps in relation to the
securities and futures industry further to any
requi renment of the Financial Secretary for the
pur pose of providi ng assi stance i n mai ntai ni ng the
financial stability of Hong Kong;

to recomrend reforns of the lawrelating to the

securities and futures industry;



(g) to advise the Financial Secretary on matters
relatingtothesecurities andfuturesindustry and
provide himw th such information in relation
thereto as it considers appropriate; and

(r) toperformfunctions conferred or inposed onit by

or under this or any other Odinance.

Fi nanci al Servi ces Bur eau
Securities and Futures Conm ssion
4 January 2002



Suppl ementary Note to
the Annex to Paper No. CSA02/01
dated 17 Novenber 2001

PART |11

EXCHANGE COVPANI ES, CLEARI NG HOUSES, EXCHANGE CONTROLLERS,
| N\VESTOR COMPENSATI ON COVPANI ES AND AUTOVATED TRADI NG SERVI CES

87. Subrogation of recogni zed i nvestor
conpensati on conpany to rights, etc.
of claimant on paynent from
conpensation fund
(1) \Where a recogni zed i nvestor conpensation conpany mnakes
any paynent out of the conpensation fund in respect of any claim
made under rul es made under Part XII -
(a) the conpany shall be subrogated, to the extent
whi ch that paynent bears to the | oss sustained

(wi thout taking into account any conpensation_paid

or pavable out of the conpensation fund for the

| oss?) by the clainmant by reason of the default on
whi ch the clai mwas based, to all the rights and
remedies of the claimant in relation to the |oss;

and

! Members considered Paper No. CSA02/01 dated 17 November 2001, and did not propose further
amendment to this clause at the Bills Committee meeting on 4 December 2001. The L egal Service Division

of the | egidative Council made a technical comment outside the meeting that the meaning of
“ compensation” referred toin clause 87(1)(a) should be made clearer. We accept the comment and further

propose the amendment to quality “compensation” asthat “ paid or payable out of the compensation fund

for theloss'. (Sameamendment will be madeto clause 235).




(b) the respective rights of the claimnt and the
conpany in bankruptcy or winding up or by I egal
proceedi ngs or otherwi se to receive in respect of
the | oss —

(i) any sumout of the assets of the person
concerned who is in default; or
(ii) any property held on trust by that person
for the claimnt,
shal | rank equally.

(2) 2All ampunts—assets (whether in cash or ot herw se)

recovered by the recogni zed i nvestor conpensati on conpany under

subsection (1) shall be paid-dealt with in such manner as the

Comm ssion may direct and shall becone part of the conpensation

f und.

Fi nanci al Servi ces Buer au
Securities and Futures Conm ssion
4 January 2002

2 This further amendment to Paper No. CSA02/01 to replace “amounts” with “assets (whether in cash or
otherwise)” isto cater for the circumstances wher e assets other than cash are recovered in the exercise of

the subrogation rights. The same amendment has been madeto clause 230(1)(c). which was consider ed and
accepted by Membersat the Bills Committee meetingon 10 December 2001.
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Suppl enentary Note to
Annex 1 to Paper No. CSA03/01
dated 17 Novenber 2001

PART |V

OFFERS OF | NVESTMENTS

106. O fence to fraudulently or recklessly induce others to
i nvest noney

(1) A person commits an offence i f—a) he nakes any
fraudul ent m srepresentation or reckless m srepresentation for

t he purpose of inducing by—which-anot her person—s—induced -

(+a) to enter into or offer to enter into -
(LA) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or
(LiB)a regul ated i nvestnent agreenent;
or
(Hb) to acquire an interest in or participate

in, or offer to acquire an interest in

! Thisfurther amendment to Paper CSA03/01 dated 17 November 2001 has the effect of preserving
largely the Blue Bill version. It reflectsthe view of some M embers expressed at the Bills Committee
meeting on 4 December 2001 that the reference to “by which another person is induced” is not
necessary. We accept the comment and proposeto deletethat reference accordingly.



or participate in, a collective
i nvest ment schenme—and.
By I I . . : I
i nduci I I I
(2) A person who commts an offence under subsection (1)
is liable -
(a) on conviction on indictnment to a fine of
$1, 000, 000 and to inprisonnment for 7 years; or
(b) on summary conviction to a fine at |level 6 and
to inprisonnment for 6 nonths.
(3) For the purposes of this section -

(a) “fraudulent m srepresentation” ( )

neans -

(i) any statenent which, at the tinme when
it is made, is to the know edge of
its maker false, msleading or
decepti ve;

(i) any prom se which, at the tinme when
it is made, its maker has no
intention of fulfilling, or is to the
know edge of its maker not capabl e of
being fulfilled;

(iii) any forecast which, at the tine when

it is made, is to the know edge of



its maker not justified on the facts
t hen known to him or

(iv) Zany statenent —prom-se or forecast
fromwhich, at the tinme when it is
made, its nmaker intentionally omts a
material fact, with the result that -
(A) in the case of the statenent, the

statenment is rendered false,

m sl eadi ng or deceptive; _or

By | I Y et
. . N f hei
Ul filled . I I
ol i I ve:
(€B)in the case of the forecast, the
f or ecast —+s—not—capable—of being
justified-or i s rendered

m sl eadi ng or decepti ve.

(b) *“reckless msrepresentation” ( )

neans -

At the Bills Committee meeting on 4 December 2001, a Member expressed the view that omission of

infor mation should not have the effect of causing a promise or forecast not capable of being fulfilled
or justified. We accept the comment and accordingly propose further amendments to Paper

CSA03/01 dated 17 November 2001 toremoverelated r efer ences.

Moreover, on reflection, we take the view that clauses 106(3)(a)(iv)(B) and (3)(b)(iv)(B) add nothing
to clauses 106(3)(a)(ii) and (3)(b)(ii) respectively. We therefore propose to delete the two provisions

altogether. This is similar to the position under ®ction 3(2)(d) of the Protection of Investors
Ordinance, which istheorigin of clause 106(3).




(i)

(i)
(iii)
(iv)

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made reckl essly;
any prom se which, at the tinme when
it is made, is not capabl e of being
fulfilled and i s nade reckl essly;
any forecast which, at the tinme when
it is made, is not justified on the
facts then known to its maker and is
made reckl essly; or
2any st at enent —promi-se or forecast
fromwhich, at the tinme when it is
made, its maker recklessly omts a
material fact, wth the result that -
(A) in the case of the statenent, the
statenment is rendered false,

m sl eadi ng or deceptive; _or

B | I Y set4
. . N ¢ bei
ol filled . I I
ol i I ve:
(€B)in the case of the forecast, the
forecast +s—not—capable of belng
justified-oris rendered

m sl eadi ng or deceptive.



107. G vil liability for inducing others to invest noney in
certain cases

(1) Where —{a)a person nmakes any fraudul ent
m srepresentation, reckless m srepresentation or negligent
m srepresentati on by which another person is induced -
(+a) to enter into or offer to enter into -
(LA) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or
(LiB)a regul ated i nvest nent
agreenent; or
(H-b) to acquire an interest in or
participate in, or offer to acquire
an interest in or participate in, a

coll ective investnent schene—and,

(b)—int] T ul : :
l : Lon_the fi
: I I he i :

® At the Bills Committee meeting on 4 December 2001, a Member expressed the view that a person
having made a fraudulent or reckless misrepresentation should be liable to pay compensation for

damagesincurred by another per son who has been successfully induced by such misrepresentation to

invest, regardless of whether he made the misrepresentation for the purpose of inducing that other

person; as is the case for a person having made a negligent misrepresentation. We accept the
comment and accor dingly propose further amendmentsto Paper CSA03/01 dated 17 November 2001.




the first-nentioned person shall, whether or not he also
incurs any other liability (whether under this Part or
otherwi se), be liable to pay conpensation by way of damages to
the other person for any pecuniary |loss that the other person
has sustained as a result of the reliance by the other person
on the m srepresentation.

4 2) For the purposes of this section, where a conpany or
ot her body corporate has nade any fraudul ent
m srepresentation, reckless m srepresentation or negligent
m srepresentati on by which another person is induced to do any
act referred to in subsection (1)(a)& or (+H-b), any person
who was a director of the conpany or body corporate at the
time when the m srepresentati on was nmade shall, unless it is
proved that he did not authorize the nmaking of the
m srepresentation, be presuned al so —{a)to have nmade the

m srepresentati on_;—and

by it T ul : :
II : Con—w I

4 Technical amendment consequential to the amendments proposed to clause 107(1).




(3) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection
(1), it may, where it is, apart fromthis section, withinits
jurisdiction to entertain an application for an injunction,
grant an injunction in addition to, or in substitution for,
damages, on such terns and conditions as it considers
appropri at e.

(4) This section does not confer a right of action in
any case to which section 40 of the Conpani es O di nance (Cap.
32) (whether with or without reference to section 342E of that
O di nance) applies.

(5 A person may bring an action under subsection (1)
even though the person agai nst whomthe action is brought has
not been charged with or convicted of an offence by reason of
a contravention of this Part.

(6) Nothing in this section affects, limts or
di m ni shes any rights conferred on a person, or any
liabilities a person may incur, under the common |aw or any
ot her enact nent.

(7) For the purposes of this section -

(a) "fraudulent m srepresentation” ( )

nmeans -
(i) any statement which, at the tinme when
it is made, is to the know edge of
its maker fal se, msleading or

decepti ve;

7



(ii) any prom se which, at the tinme when
it is made, its maker has no
intention of fulfilling, or is to the
know edge of its maker not capabl e of
being fulfilled;

(iii) any forecast which, at the tine when
it is made, is to the know edge of
its maker not justified on the facts
then known to him or

(iv) 2any statenment —prom-se or forecast
fromwhich, at the tinme when it is
made, its maker intentionally omts a
material fact, with the result that -
(A) in the case of the statenent, the

statenment is rendered false,

m sl eadi ng or deceptive; _or

_{Byrin-the case of the promse—the
. . N ¢ bei
L filled . I I

Lol eadi I Lve:

At the Bills Committee meeting on 4 December 2001, a Member expressed the view that omission of

infor mation should not have the effect of causing a promise or forecast not capable of being fulfilled
or justified. We accept the comment and accordingly propose further amendments to Paper

CSA03/01 dated 17 November 2001 toremoverelated r efer ences.

Moreover, on reflection, we take the view that clauses 107(7)(a)(iv)(B b)(iv)(B) and o)(iv)(B
add nothingto clauses 107(7)(a)(ii). (7)(b)(ii) and 7(c)(ii) respectively. We therefore propose to delete
thethree provisions altogether. Thisis similar to the position under section 8(2)(d) of the Protection

of I nvestors Ordinance, which isthe origin of clause 107(7).




(b)

“reckl ess

neans -

(i)

(i)

(iii)

(iv)

(€B)in the case of the forecast, the

forecast is—not—capable—ofbeing
justified-oris rendered

m sl eadi ng or deceptive;

m srepresentation" ( )

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made reckl essly;
any prom se which, at the tinme when
it is made, is not capabl e of being
fulfilled and i s nade reckl essly;
any forecast which, at the tine when
it is made, is not justified on the
facts then known to its maker and is
made reckl essly; or
sany st at enent —promi-se or forecast
fromwhich, at the tinme when it is
made, its maker recklessly omts a
material fact, wth the result that -
(A) in the case of the statenent, the
statenment is rendered false,

m sl eadi ng or deceptive; _or

_{Byrin-the case of the promse—the

o N f boi
9



Ul filled . I I
ol i I ve:

(€B)in the case of the forecast, the

forecast is—not—capable—ofbeing
justified—or is rendered

m sl eadi ng or decepti ve;

(c) “negligent m srepresentation” ( ) neans -

(i)

(i)
Giii)
(iv)

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made w t hout
reasonabl e care having been taken to
ensure its accuracy;

any prom se which, at the tinme when
it is made, is not capable of being
fulfilled and is nade w thout
reasonabl e care having been taken to
ensure that it can be fulfilled;

any forecast which, at the tine when
it is made, is not justified on the
facts then known to its maker and is
made w t hout reasonabl e care having
been taken to ensure the accuracy of
t hose facts; or

sany st at enent —promi-se or forecast

fromwhich, at the tinme when it is

10



Fi nanci al Servi ces Bureau

made, its maker negligently omts a
material fact, with the result that -
(A) in the case of the statenent, the
statenment is rendered false,
m sl eadi ng or deceptive; _or
{(Byin the case of the promse, the
. . N C boi
Ul filled . I I
ol i I ve:
(eB)in the case of the forecast, the
forecast rs—not—capableof being
fustifiedor—is rendered

m sl eadi ng or deceptive.

Securities and Futures Conm ssion

4 January 2002
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Suppl enentary Note to
Annex 1 to Paper No. CSA04/01
dated 17 Novenber 2001

PART V

LI CENSI NG AND REG STRATI ON

114A. Application of section 114 in relation to
conduct or activities outside Hong Kong!

(1) If -

(a) a person actively markets, whether by hinself or
anot her person on his behal f and whet her in Hong
Kong or froma pl ace out si de Hong Kong, tothe public
any services that he provides; and

(b) such services, if provided in Hong Kong, would
constitute a regulated activity,

then —

(i) the provision of such services so nmarketed shal
be regarded for the purposes of section 114(1)(a)
as carrying on a business in that regul ated

activity; and

At the Bills Committee meeting on 4 December 2001 when Annex 1 to Paper CSA04/01 was
considered, some Members and the L egal Service Division expressed doubt asto whether the drafting
of the provision could achieve our palicy intention to cover also those regulated activities conducted
overseas but targeting at investors in Hong Kong. We have considered the comments after the

meeting and worked out with the L egal Service Division this revised version to reflect more clearly
thepolicy intention.




(2)

then -

(ii)the person’s marketing of such servicesasreferred

to in paragraph (a) shall be regarded for the

pur poses of section 114(1)(b) as hol ding hinself

out as carryving on a business in that regul ated

activity:; and

(iii) tothe extent that the provision of such services

invol ves the performance by a person of a function

that, if perfornmed in Hong Kong in relation to a

reqgul ated activity, would constitute a requl ated

function, the performance of such function by t hat

person shal | beregardedfor the purposes of section

114(3) (a) as perfornmance of that requl ated function

in relation to that requlated activity.

I f —

(a) a person actively markets, whether by hinself or
anot her person on his behal f and whether in Hong
Kong or froma place outside Hong Kong, to the
public any function that he perforns; and

(b) suchfunction, if perfornmedinHong Konginrelation
toaregulated activity carried on as a busi ness,

woul d constitute a regul ated functi on,



(i) the performance of such function so mar ket ed shal |

(ii)

be regarded for the purposes of section 114(3)(a)
as performance of that regulated function in

relation to that regulated activity; and

t he person’ s marketi ng of suchfunctionasreferred

to in paragraph (a) shall be regarded for the

pur poses of section 114(3)(b) as hol ding hinself

out as performng that regulated function in

relation to that requlated activity.




115. Corporations to be licensed for carrying on
regul ated activities

(2) The Comm ssion shall refuse to grant alicenceto carry

on a regul ated activity under subsection (1) unless -
(a) the applicant is —
(i) a conpany,
(1) an over seas conpany whi ch has conpli ed
with the provisions of Part Xl of the
Conpani es Ordi nance (Cap. 32) for the
regi stration of docunents; or
(ti1) a corporation (other than a conpany or
an over seas conpany) -

(A) which carries on a business
principally outside Hong Kong in
an activity which, if carried on
i n Hong Kong, woul d constitutethe
regul ated activity;

(B) to which section 114(1) woul d not
apply but for the provisions of

section 114A(1) (i) and (ii)?% and

2

We propose thisamendment consequential to the further amendment proposed to clause 114A.




(© to which Part Xl of the Conpanies
O di nance (Cap. 32) woul d apply if
it established a pl ace of busi ness

in Hong Kong;



116. Grant of tenporary |licences to corporations for
carrying on regul ated activities

(2) The Comm ssion shall refuse to grant alicenceto carry
on a reqgul ated activity under subsection (1) unless the applicant

satisfies the Conmm ssion that -

(d) thegrantingof thelicencewuldnot result inits

bei ng—havi-ng—been® granted |icences under

subsection (1) for respective |licence periods that

intotal exceed 6 nonths in any period of 24 nont hs;

¥ __Minor drafting amendment in thelight of the comment of a Member expressed at the Bills Committee
meeting on 4 December 2001.




120. Tenporary licence for representative

(2) The Conm ssion shall refuse to grant a licence for a
regul ated activity under subsection (1) unless the applicant

satisfies the Comm ssion —

(d) that the granting of the |licence would not result
i n hi-mhaving-beenhi s bei ng® granted | i cences under
subsection (1) for respective licence periods that
intotal exceed 6 nonths in any period of 24 nont hs;

and



128. Determ nation of "fit and proper"

(1) Inconsideringwhether apersonisafit andproper person

for the purposes of any provision of this Part, the Comm ssi on or

the Monetary Authority (as the case may be) shall, in additionto

any other matter that the Conm ssion or the Monetary Authority (as

t he case may be) may consi der rel evant, but subject to section 131,

have regard to —

(a) the financial status or solvency;

(b) the educational or other qualifications or
experience having regard to the nature of the
functions which, if theapplicationisallowed, the
person will perform

(c) the ability to carry on the regulated activity
conpetently, honestly and fairly; and

(d) the reputation, character, reliability and
financial integrity,

of —

(i) where the person is an individual, the person
hi msel f;

(ii) where the person is a corporation (other than an
aut hori zedfinancial institution), thecorporation

and any officer of the corporation; and



(iii) where the person is an authorized financi al
institution, the institution and any director,

chi ef executive*, manager (as defined in section

2(1) of the Banking Odinance (Cap. 155)) and

executive officer of the institution.

We briefed Members on this additional amendment to Annex 1 to Paper CSA04/01 at the Bills

Committee meeting on 10 December 2001. This amendment is consequential to the amendment to
the Banking Ordinance effected through the Banking (Amendment) Ordi nance 2001, wher eby “chief
executive’ istaken out from the definition of “ manager”.




130B.

(3)

Comm ssion’s power to give directions

If a person fails to conply with any direction under

subsection (1) or (2), the Conmm ssion nmay, by originating sunmons

or originating notion, nmake an application to the Court of First

| nstance in respect of the failure, and the Court may i nquire into

t he case and -

(a)

(b)

if the Court is satisfied that there is no
reasonabl e ground for the person not toconply with
t he direction, order the personto conply with the
directionw thinthe periodspecifiedbythe Court;
and

if the Court is satisfied that the failure was
wi t hout reasonabl e excuse, punish the person, and

any ot her per son who-appears-to-have-beenknow ngl y®

involved in the failure, in the same nanner as if

> Theexpression “any other person who appears to have been involved in the failure” isintended to
empower the court to punish an accessory or accomplice who has been involved in the non-

compliance. At the Bills Committee meeting on 10 December 2001 when clause 178 was consider ed,

some M embers commented that such an expression (which issimilar to this clause) should be made
clearer. We therefore propose to further amend the provision to “any other person knowingly

involved in the failure” to better reflect the palicy intention. A similar amendment is also proposed
to clauses 178(1)(b). 204(1)(b) and 352(3)(b).

10



he and, wher e appl i cabl e, t hat ot her person had been

guilty of contenpt of court.

Fi nanci al Servi ces Bureau
Securities and Futures Conm SSion
4 January 2002
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Suppl ementary Note to
the Annex to Paper No. CSA07/01
dated 21 Novenber 2001

PART VI I 1

SUPERVI SI ON AND | NVESTI GATI ONS

173. Supervision of internediaries and their
associated entities

(10) Before an authorized person exerci ses any power under this

section (other than subsection (1)(c)(iii) or (3)(c))*in respect of

a corporation -

(a) where the corporation is an authorized financial
institution or a corporation which, to the know edge
of the authorized person, is the controller of an
aut hori zed financial institution, or has as its
controll er an aut hori zed financial institution, or has

the sane controller as an authorized financi al

1 We propose atechnical amendment to disapply the consultation requirement from the exercise of power
under clause 173(1)(c)(iii) or (3)(c). both of which refer toinquiries for information made by the authorized
person with persons other than the intermediary, its associated entity or related corporation in a routine
supervisory exercise. Suchinquirieswill not require prior consultation among regulators. The consultation

requirement should only apply when theauthorized financial institution or theinsurer (asthecasemay be) is
thetarget of thesupervisory action.




institution, the authorized person shall consult the
Monetary Authority; or

(b) where the corporation is an insurer authorized under
t he I nsurance Conpani es Ordi nance (Cap. 41), the
aut hori zed person shall consult the I|Insurance

Aut hority.



178. Application to Court of First Instance
relating to non-conpliance with
requi renents under section 172,
173, 174 or 176
(1) |If a person fails to do anything upon being required to do
so by an authorized person under section 172, 173 or 174, or to do
anyt hi ng upon bei ng required to do so by an i nvesti gator under section
176(1), (2) or (3), the authorized person or the investigator (as the
case may be) may, by originating sunmons or originating notion, make
an applicationtothe Court of First Instanceinrespect of thefailure,
and the Court may inquire into the case and —
(a) if the Court is satisfied that there is no reasonabl e
ground for the person not to conply with the
requi renent, order the person to conply with the

requi rement within the period specified by the Court;

and



(b) if the Court is satisfiedthat the failure was w t hout
reasonabl e excuse, punish the person, and any other
per son who—appears—to-havebeenknow ngly? invol ved in
the failure, in the sane manner as if he and, where
applicabl e, that other person had been guilty of

contenpt of court.

Fi nanci al Servi ces Bureau
Securities and Futures Conm ssi on
4 January 2002

2 AttheBills Committee meeting on 10 December 2001, M ember s consider ed that further clarificationsshould
be madetothe expression “ any other per son who appear sto have been involved in thefailure’. The policy

intention isthat the Court should be empower ed to punish an accessory or accomplice who has beeninvolved

in the non-compliance of the authorized persor s requirement. In the light of Members comments, we

propose to amend the provision to " any other person knowingly involved in thefailure” to better reflect the

policy intention. A similar amendment is also proposed to clauses 130B(3)(b) of Part V, 204(1)(b) of Part X

and 352(3)(b) of Part XV. Some Members also made other comments on clause 178(1)(b) at the Bills
Committee meeting on 10 December 2001. Please seethe Annex for our response.
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Annex

Clause 178(1)(b)

Some Members questioned the need for empowering the Court under clause
178(1)(b) to punish a person who has failed to comply with the requirements of an
investigator or authorized person in the same manner as if the person had been guilty of
contempt of court, given a breach of the relevant requirements under clauses 172(13),
173(14), 174(7) and 177(1) would aready congtitute an offence. Some Members also

expressed concern over the lack of a prescribed penalty maxima under clause 178(1)(b).

2. The following sets out our observations in light of SFC s past regulatory
experience in enforcing the forerunners of these provisions in existing law; and our
consultation with the public, in particular the professional bodies whose members may assist

the SFC in conducting the investigation -

(@) the offence provisions under clauses 172(13), 173(14), 174(7) and 177(1) are
necessary as deterrent and to encourage compliance. We also understand from
some market practitioners that in certain circumstances (e.g. an auditor
required to produce audit working papers concerning its client under clause
172), the offence provisions would assist them in managing their relationships

with clients;

(b)  the Court s power to punish for contempt under clause 178(1)(b) complements
the Court's power to order compliance under clause 178(1)(a) and does away
with the need for separate criminal proceedings under the offence provisions.
The SFC' s overriding objective is to ensure effective compliance with the
relevant requirements so that the SFC may obtain the relevant information

without resorting to prosecution for non-compliance;



3.

(©)

(d)

(€)

under clause 178(1)(b), the Court must first inquire into the case and be
satisfied that the failure to comply with the requirements of an investigator or
authorized person was without reasonable excuse, and should be trusted to act
fairly in exercising its power to punish for contempt. The Courts have
demonstrated in the past (Kwan Wing Kim v. Cheung Ka Kim) that they would

not act lightly in punishing a person under existing similar provisions of the
SFC Ordinance;

the Court can be trusted to impose a reasonable level of penalty when
exercising its power to punish for contempt under clause 178(1)(b), and has
demonstrated in a past case (Jessie Wong Wing Yeev. Real Grant Limited) that

it will have regard to the sanctions under the offence provisions for the same

conduct when punishing asif for contempt; and

it should be stressed that clause 178(3) provides that a person cannot be
punished under clause 178(1)(b) if criminal proceedings have been instituted in

respect of the failure, and vice versa.

Having considered the above, we believe that it is necessary on regulatory

grounds to retain the provision which ismodelled on existing law to allow the SFC to perform

its investigative functions for the protection of investors against the misconduct of listed

corporations and market intermediaries.



Suppl enentary Note to
Paper No. CSA09/01
dat ed 22 Novenber 2001

PART X

PONERS OF | NTERVENTI ON AND PROCEEDI NGS

204. Application to Court of First Instance relating to non-

conpliance with prohibitions or requirenents under section

196, 197, 198 or 201

(1) If a person fails to conply with a prohibition or
requirenment in forceinrespect of himas aresult of the exercise
of any of the powers under sections 196, 197, 198 and 201, the
Comm ssi on may, by ori gi nati ng sunmons or ori gi nati ng noti on, nake
an application to the Court of First Instance in respect of the
failure, and the Court may inquire into the case and -

(a) if the Court is satisfied that there is no
reasonabl e ground for the person not toconply with
the prohibition or requirenent (as the case nmay
be), order the person to conply with the

prohi bition or requirenent (as the case nay be)

within the period specified by the Court; and



(b) if the Court is satisfied that the failure was
wi t hout reasonabl e excuse, punish the person, and

any ot her per son who-appears-to-have-beenknow ngl y?
involved in the failure, in the same nmanner as if
he and, where applicable, that other person had

been guilty of contenpt of court.

Fi nanci al Servi ces Bureau
Securities and Futures Conm ssSion
4 January 2002

! Asinthecaseof clause 178(1)(b) of Part V111, we accept Members commentsthat that the expression
“ any other per son who appear sto have been involved in thefailure” should beclarified and proposeto

amend it to “any other person knowingly involved in the failure . The policy intention is that the

Court should be empowered to punish an accessory or accomplice who has been involved in the non-
compliancewith a prohibition or requirement imposed by the SFC.




Suppl enentary Note to
the Annex to Paper No. CSA11/01
dat ed 23 Novenber 2001

PART XI |

| NVESTOR COMPENSATI ON

229. Establishnent of conpensation fund

(2) Inthis section —

"associ ated person” ( ), inrelation to a specified

person, neans -

(a) an—-enployeeoft—a person enployed or otherw se

engaged by! the specified person;

M ember s consider ed the amendment set out in Paper No. CSA11/01 dated 23 November 2001 at the

Bills Committee meeting on 10 December 2001, and proposed a further change to sub-clause (2). We
agree with Member sthat having regard to the range of persons per mitted to act for or on behalf of a

specified per son, the provision should be extended to cover also persons engaged, but not necessarily
employed, by the specified person.




235. Subrogation of the Comm ssion to rights,
etc. of claimant on paynent from
conpensation fund

(1) Were the Conmm ssion nmakes any paynent out of the

conpensation fund in respect of any claimfor conpensation

made under rul es nade under this Part -

(a)

(b)

t he Conm ssion shall be subrogated, to the
extent which that paynent bears to the |oss
sustained (w thout taking into account any

conpensation paid or payable out of the

conpensation fund for the |oss? by the clai mant

by reason of the default on which the claimwas

based, to all the rights and renedi es of the

claimant in relation to the |oss; and

the respective rights of the claimnt and the

Commi ssion in bankruptcy or winding up or by

| egal proceedings or otherwise to receive in

respect of the loss —

(i) any sum out of the assets of the

person concerned who is in default;

or

Members considered Paper No. CSA11/01 dated 23 November 2001, and did not propose further

amendment to this clause at the Bills Committee meeting on 10 December 2001. The L egal Service

Division of the L egislative Council made a technical comment outside the meeting that the meaning of
“ compensation” referred toin clause 235(1)(a) should be made clearer. We accept the comment and

further propose the amendment to qualify “compensation” as that “paid or payable out of the
compensation fund for theloss’. (Sameamendment will be madeto clause 87).




(ii) any property held on trust by that
person for the claimnt,
shal | rank equally.

(2) Al assets (whether in cash or otherw se)ampunts?®

recovered by the Conm ssion under subsection (1) shall becone

part of the conpensation fund.

8 Thisfurther amendment to Paper No. CSA11/01 to replace* amounts” with “ assets (whether in cash
or otherwise)” isto cater for the circumstances where assets other than cash are recovered in the
exer cise of the subrogation rights. The same amendment has been made to clause 230(1)(c), which

wasconsider ed and accepted by M embersat the Bills Committee meeting on 10 December 2001.




236. Rul es by Chief Executive in Council and Conm ssion

(4) In making any rul es under subsection (1)(a), the
Chi ef Executive in Council shall ensure that the funds of the
conpensation fund shall, so far as practicabl e, be—derived

from-the securities—andfuturesindustry borne by participants

or any particular class of participants in the securities and

futures market?*

Fi nanci al Servi ces Bur eau
Securities and Futures Conm SSion
4 January 2002

* _Members considered the proposed amendment last set out in Paper No. CSA11/01 dated

23 November 2001, and did not propose further changes at the Bills Committee meeting on
10 December 2001. The L egal Service Di vision of the L egidative Council made a technical comment

outside the meeting that the reference to “ derived from the securities and futuresindustry’ may be

construed as excluding transaction levy as a source of contribution. We accept the comment. For

avoidance of doubt, we propose to replace the phrase with “ borne by participants or any particular

classof participantsin the securitiesand futuresmarket” .




Suppl enentary Note to
the Annex to Paper No. CSAB
dat ed 23 Novenber 2001

BANKI NG ( AVENDVENT) BILL 2000

2. I nterpretation
Section 2(1) of the Banking Odinance (Cap. 155) is

amended by addi ng —

! _Membersconsidered Paper CSAB at the Bills Committee meeting on 10 December 2001 and made no
comment on clause 2. Subsequently, the | egal Service Division of the L egidative Council raised the

point that it was not necessary to include a reference to the definition of the " Securities and Futures
Ordinance’. We accept the comment and accor dingly propose thisdeletion.




4. Regi ster of authorized institutions,
et c.

Section 20 is anended -

(a) in subsection (1) -

(ii) by adding —

"(ea) in the case of a registered
institution, and not |ater
than 12 nonths after the
commencenent of this
par agr aph —

(i) the nane and
busi ness address
of every rel evant
i ndi vi dual ;

(ii) the capacity in
whi ch every
rel evant
i ndividual is
engaged in
relation to a
regul ated function
in a regul ated

activity; —and



i t he date on which
every rel evant
i ndi vi dual was
first so engaged;

and*:

(i v) such ot her

particulars as the

Monetary Authority

thinks fit having

regard to rules

made under section

384 of the

Securities and

Futures O di nance

(__of 2002) for

t he purpose of

section 133(2) of

t hat O di nance;

and” ;2

We briefed Memberson this additional amendment to Paper CSAB at the Bills Committee meeting on

10 December 2001. This amendment is proposed in order to enable the HKMA to include, where
appropriate, other information in the securities staff register to be maintained under section 20(1)(ea)

of the Banking Ordinance, such asthe disciplinary history of personsincluded in theregister. Thisis

in line with the arrangement being contemplated by the SFC in respect of its register of licensed
per sons pur suant to clause 133(2)(e) of the SF Bill.




(bb) by adding -
“(5A) The fee nentioned in subsection
(5) shall not be payable in the case of an
i nspection, or the obtaining of a copy or
an extract, nentioned in that subsection

where the reqgi ster or docunent concerned is

available to the public in the formof an

on-line record. —

» he i . . o | I
: " i
o I . bt ai I
by the use of an on-line
medium- ;3

¥ Section 20(5) of the Banking Ordinance currently provides that the public may. on payment of the fee
specified in the Second Schedule, inspect the register maintained by the Monetary Authority or obtain
a copy of an entry/extract from the register, or inspect or obtain a copy of or an extract from any
document lodged under section 15(2)(a) of that Ordinance. The original intention was that this fee
payment requirement should not apply to cases where the act of inspection or obtaning a copy is
conducted through an “ on-line medium” ., so that the public will not be required to pay a fee to inspect
the on-line securities staff register. At the meeting on 10 December 2001, M embers commented that
theterm “on-line medium” was not defined. Having reviewed the matter, we proposeto redraft section
20(5A) such that the fee payment requirement will not apply where the information requested is
available“in theform of an on-line record”. Therevised wordingisin linewith clause 133(7) of the SF
Bill.




Secti on added

The following is added in Part X —

“H58A. Disciplinary action in respect of relevant
i ndi vi dual s

(7) For the purposes of paragraph (b) of the

definition of “m sconduct” in subsection (6), the Mnetary

Authority shall not formany opinion that any act or

om ssion is or is likely to be prejudicial to the interest

of the investing public or to the public interest, unless

it has had regard to such of the provisions set out in any

code of conduct published under section 164 of the

Securities and Futures O dinance ( of 2002) or any

code or guideline published under section 385 of that

O dinance as are in force at the tine of occurrence of,

and applicable in relation to, the act or omssion.”.*

We briefed Memberson this additional amendment to Paper CSAB at the Bills Committee meeting on

10 December 2001. The amendment mirrors the new clause 186(3) of the SF Bill in relation to the

definition of “ misconduct”. It requiresthe Monetary Authority to haveregard to codes and guidelines

issued by the SFC before forming an opinion that an act or omission by frontline staff of a registered
institution islikely to be prejudicial to theinterest of theinvesting public or to the publicinterest.




Secti ons added

The foll ow ng are added -
"71C. Executive officers of registered

institutions require Mnetary
Aut hority's consent

(10) For the purposes of paragraph (c) of the

definition of “m sconduct” in subsection (8), the Mnetary

Authority shall not formany opinion that any act or

om ssion is or is likely to be prejudicial to the interest

of the investing public or to the public interest, unless

it has had regard to such of the provisions set out in any

code of conduct published under section 164 of the

Securities and Futures O dinance ( of 2002) or any

code or quideline published under section 385 of that

O dinance as are in force at the tine of occurrence of,

and applicable in relation to, the act or om ssion.*.

We briefed Memberson this additional amendment to Paper CSAB at the Bills Committee meeting on

10 December 2001. The amendment mirrors the new clause 186(3) of the SF Bill in relation to the

definition of “ misconduct” . It requiresthe Monetary Authority to have regard to codes and guidelines
issued by the SFC before forming an opinion that an act or omission by an executive officer of a

registered institution is likely to be prejudicial to the interest of the investing public or to the public
interest.




12. Appeal s

Section 132A is anended -

(b) by adding -

(10) In this section —

“speci fied decision” ( ) neans a

deci sion of the Monetary Authority —

(a) in a notice under section
58A(4) served on the person
concer ned,

(b) to refuse to grant consent
under section 71C24a)(1) S,
to attach pursuant to
section 71C(2)(b) conditions
to such consent, to w thdraw
or suspend under section
71C(4) such consent, to

attach pursuant to section

5  Weproposethis further amendment to Paper CSAB (considered by Members at the Bills Committee

meeting on 10 December 2001) to replace the original reference to “section 71C(2)(a)” with “section
71C(1)" for consistency with therelevant “ Specified Decision” in Schedule 7tothe SF Bill.




Fi nanci al Servi ces Bureau
Hong Kong Monetary Authority
4 January 2002

(c)

71C(5) conditions to such
consent or to anend pursuant
to section 71C(5) any such
condi tions; or

to attach pursuant to
section 71E(3) conditions to
provi si onal consent given
under section 71E(1) or to

anend pursuant to section

71E(3) any such conditions.”



