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Appendix
PART X

PONERS OF | NTERVENTI ON AND PROCEEDI NGS

Division 1 - Powers of intervention

196. Restriction of business
(1) Subject to section 200, the Conm ssion nay by notice in
witing —
(a) prohibit a licensed corporation from-—
(i) entering into transactions of a
speci fied description or other than of
a specified description, or entering
into transactions in specified
ci rcunst ances or ot her thaninspecified
ci rcunstances, or entering into
transactions to a specified extent or
other than to a specified extent;

(i) soliciting business frompersons of a
speci fied description or from persons
ot her than of a specified description;

(iii1) carrying on business in a specified
manner or other than in a specified
manner ;

(b) requirealicensedcorporationtocarry onbusiness

in, and only in, a specified manner.



(2) A prohibition or requirenent inposed on a |licensed
corporation under this section may relate to either or both of the
follow ng -

(a) transactions entered into in connection with the
busi ness which constitutes a regulated activity
for which the |icensed corporation is |icensed,

(b) transactions entered into in connection w th any
ot her busi ness whichis carried on by the |icensed
corporation in connection wth the busi ness which
constitutes a regulated activity for which it is

| i censed.

1197. Restriction on dealing with property

(1) Subject to section 200, the Comm ssion may_by notice in

Wit ng—asregardsany property {(whetherof alicensedcorporation

(a) prohibit a the |icensed corporati on—{f+rem—

(i) from -

(+A) disposing of the_any rel evant

propertys?

! See Annex 1. Inthelight of Members further comments at the Bills Committee meeting on
14 September 2001, we have now amended the definition of “relevant property’ . Please see Footnote

3.

2 See Annex 2. Members considered the Annex and did not propose further changes at the Bills
Committee meeting on 14 September 2001.




(B) dealing with the—any rel evant

property in a specified manner or
ot her than in a specified manner;

ii) fromassisting, counselling or

procuring another person to —

(A) dispose of any rel evant property;

(B) deal with any rel evant property in

a speci fi ed manner or other thanin

a specified manner;

(b) require thea licensed corporation to deal wththe

any rel evant property in, and only in, a specified

manner .

(2) In this section, "relevant property" ( ), iIn

relation to a licensed corporation, neans -

(a) any property held by the licensed corporation,

acting within the capacity for which the |Iicensed

corporation is |licensed, on behalf of any of the

clients of thelicensed corporation, or held by any

ot her person on behalf or to the order of the

licensed corporation acting within such capacity:

8 Our policy intention is that the licensed corporation should not dispose of the relevant property
through a third party (e.g. a custodian or nominee which would not be subject to the notice) or

instrumentsdesigned to obscur e the owner ship of the property (e.q. constructive trusts). Hence, anew
clause 197(1)(a)(ii) isadded to prohibit alicensed cor poration from assisting. counselling or procuring
another person to dispose of or deal with any relevant property. This amendment seeksto close the
regulator arising as a result of the amendment set out in Footnote (4) below torestrict the scope
of property to be covered by this clause.




(b) “any ot her property whi ch t he Conmi ssi on reasonably

believes to be owned or controlled by the |licensed

cor poration.

198. Mai ntenance of property

(1) Subject to section 200, the Comm ssion may by notice in
witingrequirealicensedcorporationto maintainpropertyinHong

Kong and in any specified place outside Hong Kong such that -
(a) the property maintainedis of the value and of the
description that appear to the Comm ssion to be
desirablewithaviewto ensuringthat thelicensed
corporation will be able to neet its liabilities
inrelation to the business which constitutes a
regul ated activity for which it is Iicensed; and
(b) the property is maintained in a manner that wll
enabl e thelicensed corporationat any tine freely
to transfer or otherw se di spose of the property.
(2) The Comm ssion may i nany requirenent i nposed under this
section direct that, for the purposes of the requirenent, property

of aspecifieddescriptionshall or shall not betakenintoaccount.

* __With the new clause 197(1)(a)(ii) to prohibit a licensed corporation from assisting. counselling or
procuring another person to dspose of or deal with any relevant property, we accept the comment
made by some M embersat the Bills Committee meeting on 14 September 2001 that it isnot necessary
to include as “relevant property” the property “connected with the business which constitutes a

regulated activity for which thelicensed cor poration islicensed’” aswe formerly proposed.




Propose to delete cl ause 199. See considerations at Annex 3. Membersagreed

to delete clause 199 at the Bills Committee meeting on 14 September 2001, and to rely on clauses 197

and 206 to protect client property at risk of dissipation. The scope of clause 206 would not be

narrower than clause 199, with the only differencethat clause 206 would mandatethe SFC to apply to

the Court. Past experience suggests that the SFC may obtain a court order or injunction quickly.

Expedience of SFC saction would not ther efor e be compr omised.
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200. Inposition of prohibition or requirenent
under section 196, 197~ or 198—o+—199°

The Comm ssi on may i npose a prohi bition or requirenment under
section 196, 197~ or 198 o+199° in respect of or with reference
to any licensed corporationif it appears to the Comm ssion that —

(a) any property of the |icensed corporation or its
clients, or any property connected with the
busi ness which constitutes a regulated activity

for which it is licensed, m ght be dissipated,

5 Amendment consequential to deletion of clause 199.




(b)

(c)

(d)

(e)

transferred or otherwi se dealt with in a manner

prejudicial to the interest of any of its clients
or creditors;

the Iicensed corporation is not a fit and proper
persontoremainlicensedor isnot afit and proper
personto carry on any regul ated activity for which
itislicensed (havingregard, anong ot her matters,
to the matters specified in section 128);

the | icensed corporation has failedto conply with
t he requi renment specifiedinsection173(2) or, in
pur ported conpliance with such requirenent, has

furni shed the Comm ssion w thinformtion whichis

was at the tinme when it was furnished’ fal se or

msleading in a material particular;

the licence of the |icensed corporation may be
revoked or suspended on any of the grounds
specified in section 187(1) or 188(1) or (2); or
the i nposition of the prohibition or requirenent
is desirable in the interest of the investing

public or in the public interest.

Techni cal anendnent for greater clarity and to align with the CSAto cl ause

105(1)(a)/ (c).

as set out in Paper No.CE03/01 considered by Menbers on

27 June 2001. Membersconsidered theamendment and did not propose further changesat the
Bills Committee meeting on 14 September 2001.




201. Wthdrawal, substitution or variation of
prohi bitions or requirenents under
section 196, 197~ or 198 or—199°

(1) Subjecttosubsection{2)° whereVWere a prohibition or
requi rement inposed under section 196, 197+~ or 198 o+199% is in
force, the Conmm ssion may, where it considers appropriate to do
so (whether of its own volition or upon the request of the person
on whom the prohibition or requirenent is inposed or any other
person affected by the prohibition or requirenent), by notice in
witing givento the person on whomt he prohi bition or requirenent
is inmposed —

(a) wthdraw the prohibition or requirenent; or

(b) substitute another prohibitionor requirenent for,

or vary, the prohibition or requirenent.

(3) b I . ' dedi I o | I
Court—of Firsttnstanceunder—section—2199(5)-° aA prohibition or
requi rement inposed under section 196, 197~ or 198 e+—2199% or a
prohi bition or requirenent substituting for another prohibition
or requirenent under subsection (1)(b), or a prohibition or

requi renment as varied under subsection (1)(b), shall, unless it



provi des otherwise, remain in force in accordance with the terns
thereof until it is -
(a) wthdrawn; or
(b) substitutedby another prohibitionor requirenent,
or vari ed,
by the Comm ssion under this section.

(4) The provisions of this section apply, with necessary
nodi fications, to a prohibition or requirenent substituting for
anot her prohibition or requirenent under subsection (1)(b), or a
prohi bition or requirenent as vari ed under subsection (1) (b), as
they apply to a prohibition or requirenent inposed under section

196, 197~ or 198 o+199% and the provi si ons of this Division shall

be construed accordingly.

202. Ceneral provisions relating to sections
196, 197, 198—199° and 201

(1) WWere the Conm ssion i nposes under section 196, 197, or
198-0r199% or withdraws, substitutes or varies under section 201,
a prohibition or requirenent, the inposition, wthdrawal,

substitution or variation (as the case may be) of the prohibition
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or requi renent takes effect at thetine of the service of the notice
given in respect thereof or at the tine specified in the notice,
whi chever is the later.

(2) WWere the Comm ssion inposes under section 196, 197, or
198-6+1998 or withdraws, substitutes or varies under section 201,
a prohibition or requirenent, the notice given in respect thereof
shal | be acconpani ed by a st at enment specifying the reasons for the
i mposition, withdrawal, substitutionor variation (as the case may
be) of the prohibition or requirenent.

(3) \Were any request i s nade by any person to the Conm ssi on
pursuant to section 201(1) for the withdrawal, substitution or
variation of a prohibition or requirenent, the Comm ssion shal
serve on the person —

(a) where it withdraws, substitutes or varies the
prohi bition or requirenent in accordance with the
request, a copy of the notice given in respect
t hereof and of the statenent acconpanying it in
accordance with subsection (2); or

(b) where it refuses to withdraw, substitute or vary
t he prohi bition or requirenment notw t hstandi ngt he
request, a notice of its refusal, together with a
st at enent specifying the reasons for the refusal.

(4) \ere -

(a) the Comm ssion inposes under section 196, 197, or

198-0+r—199% or withdraws, substitutes or varies

11



under section 201, a prohibition or requirenent;
and
(b) the reasons for the inposition, wthdrawal,
substitution or variation (as the case may be) as
specifiedinthe statenment acconpanying the notice
given in respect thereof in accordance with
subsection (2) relate specifically to matters
whi ch —
(i) refer toany personwhoisidentifiedin
t he statenment but who i s not the person
on whomthe prohibition or requirenent
was i nmposed; and
(iit) are, in the opinion of the Comm ssion,
prejudicial to the person in any
respect,
t he Comm ssion shall, as soon as reasonably practicable after the
i nposition, withdrawal, substitutionor variation (as the case may
be), take all reasonable steps to serve on the person a copy of
the notice given in respect of the inposition, wthdrawal,

substitutionor variation (as the case may be) and of t he st at enent

acconpanying it in accordance with subsection (2).




accordance—wth-subsection{2)—
(6) Nothinginsubsections (3) and (4)te{5)}°requires acopy

of any notice given in respect of the inposition, wthdrawal,

substitution or variation of a prohibition or requirenment, or of
a statenent acconpanying it in accordance with subsection (2), to
be served on any person if the notice or statenent or a copy of
the notice or statenment (as the case may be) has been served on
t he person under any other provision of this Part.

(7) The Conmi ssi on may-shal | . publishinthe Gazette, and may

publ i sh® by such additional neans as it nmay consi der appropriate,
a notice regarding the i nposition under section 196, 197,—or 198
or199% or the withdrawal, substitutionor variationunder section

201, of a prohibition or requirenent.

8 Weaccept thecomment madeby aMember at the Bills Committee meeting on 14 September 2001 that

the SFC should be required to publish the natice in the Gazette. The amendment mandates this
requirement.
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(9) A notice published under subsection (7) er—{(8) 2 may, if

t he Comm ssion considers appropriate, include a statenent

speci fying the reasons for the inposition, wthdrawal,

substitution or variation (as the case may be) to which the notice

rel at es.

(10) The Conm ssion shall -

(a)

(b)

bef ore i nposi ng under section 196, 197,—or 198 er
199% or withdraw ng, substitutingor varyi ng under
section 201, a prohibition or requirenment in
respect of or with reference to a corporation that
is an exchange participant or a clearing

partici pant, use its best endeavours to i nformthe
recogni zed exchange conpany or the recogni zed

cl earing house (as the case nay be) of the proposed
i mposition, withdrawal, substitution or variation
(as the case may be) by notice in witing; and
where before the inposition, w thdrawal,

substitution or variation of a prohibition or

® _Deleted as consequential tothe amendment to make publication of noticesinGazette mandatory.
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requirement it has not infornmed the recognized
exchange conpany or the recogni zed cl eari ng house
(as the case may be) of the proposed inposition,
wi t hdrawal , substitutionor variation (asthe case
may be) by notice in witing, forthwith after the
i nposition, withdrawal, substitution or variation
(as the case nay be) i nformthe recogni zed exchange
conpany or the recogni zed cl earing house (as the
case may be) thereof by notice in witing.
(11) Sections 196, 197, 198,—199%and 201, and t he i nposi ti on,
wi t hdrawal , substitution or variation of a prohibition or
requi rement under section 196, 197, 198399 or 201, do not operate
so as to render an agreenent unenforceable by a party to the
agreenent if he provesthat inenteringintothe agreenent he acted
in good faith and was unaware of any notice given, served or
publ i shed, whet her under section 196, 197, 198—199° or 201 or under
this section, in respect of or regarding the inposition,

W t hdrawal , substitution or variation (as the case may be).
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(12) Where by wvi+tuereason*’of the application of section

196, 197, 198—299% or 201 or of the giving, service or publication
of any notice, whether under section 196, 197, 198—199° or 201 or
under this section, a person rescinds an agreenent, he shal
restore to any other party to the agreenent any noney or other
benefit received or obtained by hi munder the agreenent fromt hat
party.

(13) A notice published under subsection (7) e—8) % s not

subsi diary | egislation.

203. Cases of revocation or suspension of |icensed
corporations' licences

(1) Notw thstandi ng any ot her provisions of this O dinance,
but without Iimting the generality of section 192(1) (whether
havi ng application wth or without reference to section 142(9) or
143(7)), the revocation or suspension of thelicence of alicensed
cor poration under any provisionof this O di nance does not affect —

(a) the validity of -
(i) a prohibition or requirenent inposed

under section 196, 197~ or 198 e+199%in

1% Technical anmendnent for greater clarity, in response to a comment nade by
the Bills Commttee at the neeting on 27 April 2001. At the neeting, Menbers
al so asked about further explanation on the use of this power. Theprovision
is to ensure that parties to an agreenent concerning property which is the
subject of a restriction notice etc. are not prejudiced as aresult of the
other party rescinding that agreenent (or that one of the parties does not
get awindfall benefit). This would cover a situation where a contract was
partly executed (e.g. a deposit was paid by a purchaser pursuant to an
uncondi ti onal contract) and the contract could not be conpleted as a result
of the restriction notice being inposed. Membersconsidered theamendment and did
not proposefurther changes at the Bills Committee meeting on 14 September 2001.
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respect of or with reference to the
cor porati on;

(i) a prohibition or requirenent
substituting for another prohibition or
requi renment under section 201(1)(b); or

(iii) a prohibition or requirenent as varied
under section 201(1)(b),
where the inposition, substitution or variation
(as the case may be) takes effect at any ti ne before
t he revocation or suspension (as the case may be)
t akes effect;

(b) wthout limting the generality of paragraph (a),
any power exercisable by the Conm ssion under
section 201 in respect of any prohibition or
requi renent provided for inthat paragraph, at the
time when, or at any tine after, the revocation or
suspension (as the case may be) takes effect,

and references in this Division to a licensed corporation shal
be construed accordingly.

(2) Notw thstanding section 192(1) (whet her having
applicationwi thor without referencetosection 142(9) or 143(7)),
where —

(a) the licence of a corporation is revoked or
suspended under any provision of this O dinance;

and

17



(b) the Conm ssion has i nposed under section 196, 197,
or 198-—o+—199% a prohibition or requirenent in
respect of or with reference to, or substituted or
varied under section 201 a prohibition or
requi rement i nposedinrespect of or wthreference
to, the corporation, whether before or after the
revocation or suspension,

the corporation shall not, by reason of its conpliance with the
prohibition or requirenent in force in respect of it under the
ci rcunst ances descri bed in paragraph (b), be regarded as having
contravened section 114,

(3) For the avoi dance of doubt, where the Conmm ssion has
deci ded to revoke or suspend the |icence of alicensedcorporation
under any provi sion of this Ordi nance, the Comm ssi on may, at any
ti me before the revocati on or suspensi on (as the case nay be) takes
effect —

(a) inpose under section 196, 197~ or 198—e+199° a
prohi bition or requirenment in respect of or with
reference to; or

(b) wthdraw, substitute or vary under section 201 a
prohi bition or requirenent inposed in respect of
or wth reference to,

the licensed corporation.

18



't4) For the avoidance of doubt, nothing in this section

affects the power of the Comm ssion to —

(a) inpose under section 196, 197 or 198 a prohi bition

or requirenent in respect of or with reference to;

or

(b) withdraw, substitute or vary under section 201 a

prohi bition or requirenent inposed in respect of

or with reference to,

a licensed corporation the |licence of which has been suspended

under any provision of this Odinance.

L204. CertificationApplicationto Court of First I nstancerelating
to non-conpliance with prohibitions or requirenents under
section 196, 197, 198,—199%or 201

(1) If a person—withoutreasonable-excusert3fails toconply
with a prohibition or requirenent in force in respect of himas
a result of the exercise of any of the powers under sections 196,

197, 198,—199° and 201, the Conmi ssion may, by origi nati ng sunmons

1 Techni cal amendnent for greater clarity that the SFC may exerci sethe various
power s under cl auses 196, 197, 198 or 201 agai nst a corporationwhichlicence
has been suspended. Membersconsidered theamendment and did not proposefurther changes

at the Bills Committee meeting on 14 September 2001.

12 Techni cal amendnent for greater clarity. Membersconsideredtheamendment and did
not proposefurther changesat the Bills Committee meeting on 14 September 2001.

13 W consider that whether the failure in conplying with an SFC prohibition
or requirenment was w thout reasonabl e excuse or not should be a natter for
the Court and not the SFCto decide. W also consider that before making
any order to enforce conpliance with an SFC prohi bition or requirenent under
cl ause 204(1)(a). the Court should be satisfied that the failure to conply
with such prohibition or requirenent i s without reasonabl e excuse. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
14 September 2001.
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or originating notion, certifythefailure nake an applicationto

the Court of First Instance_in respect of the failure® and the

Court may inquire into the case and_-

(a) if the Court is satisfied that there is no

reasonabl e ground for the person not toconplywith

the prohibition or requirenent (as the case nay

be).® order the person to conply with the
prohi bition or requirement (as the case nay be)
within the period specified by the Court; and
(b) if the Court is satisfied that the failure was
wi t hout reasonabl e excuse, punish the person, and
any ot her person who appears to have been i nvol ved
in the failure, in the sane manner as if he and,
wher e appl i cabl e, that ot her person had beenguilty
of contenpt of court.

(2) |If thereis a reasonable likelihood that a person w ||
fail toconplywithaprohibitionor requirenent inforceinrespect
of himas a result of the exercise of any of the powers under
sections 196, 197, 198,—199¢ and 201, the Conmi ssion may, by
origi nating sunmons or originating notion, apply to the Court of
First I nstance for an order that the person, and any ot her person
who the Court is satisfiedis able to procure the personto conply
with the prohibition or requirenent (as the case may be), to take

such actionor refrainfromtaki ng such actionasthe Court directs.
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(3) An originating sutmmons under this section shall be in
Form No. 10 in Appendix Ato the Rules of the H gh Court (Cap. 4

sub. leg.).

Division 2 - Oher powers and proceedings

205. Wndi ng-up orders and bankruptcy orders
1) I1f -

(a) a corporation, other than an authorized fi nanci al
institution, is of a class of corporations which
the Court of First Instance has jurisdiction to
w nd up under the Conpanies O di nance (Cap. 32);
and

(b) it appears to the Commssionthat it is desirable
inthe publicinterest that the corporation should
be wound up

the Conmm ssion nmay present a petition for the corporation to be
wound up under that Ordinance on the ground that it is just and
equi tabl e that the corporation should be so wound up, and that

Ordi nance shall apply to such petition as it applies in relation

to a petition presented under seetion—177of>that O di nance.

4 See Annex 4. Members considered the Annex and proposed no further changes at the Bills
Committee meeting on 14 September 2001.

> _Deleted the specific reference to* section 177" asother provisions of the Companies Ordinance would
have application depending on the natur e of the cor por ation being wound up.

21



1f2) 1f -
(a) grounds exist for the presentation of a petition

for a bankruptcy order against a |licensed persoen

representative®’by his creditor i n accordance with
t he Bankruptcy Ordi nance (Cap. 6); and

(b) it appears to the Commssionthat it is desirable
in the public interest to present a petition for
a bankruptcy order against the |licensed person

representative'’inaccordance wi ththat O di nance,

the Comm ssion may present a petition for a bankruptcy order

agai nst the licensed person_representative® in accordance with

t hat Ordi nance, and that O di nance shall apply to such petition

as it applies inrelation to a petition presented by a creditor.

(3) The Conmi ssion shall -

(a) before presenting a petition under this—seetion

subsection (1) against a corporation_ertHcensed

persontithat is an exchange participant or a

clearing participant, use its best endeavours to

16

See Annex 5. Membersconsidered the Annex and proposed nofurther changestothisclauseat the

17

Bills Committee meeting on 14 September 2001.

Techni cal anmendnent to clarify that a bankruptcy order only applies to a

18

licensed representative as an individual, but not a licensed corporation.
The original reference to “licensed person” could mean “licensed
corporation” or “licensed representative” under Schedule 1 to the Bill.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 14 September 2001.

Techni cal anendnent as a licensed representative could not be an exchange

or clearing participant. Membersconsideredtheamendment and did not proposefurther
changes at the Bills Committee meeting on 14 September 2001.
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206.

(b)

(a)

i nformthe recogni zed exchange conpany or the
recogni zed cl eari ng house (as the case may be) of
t he proposed presentati on of the petition by notice
in witing; and

where before the presentation of the petition it
has not inforned the recogni zed exchange conpany
or the recogni zed cl eari ng house (as the case may
be) of the proposed presentation of the petition
by notice in witing, forthwith after the
presentation of the petitioninformthe recognized
exchange conpany or the recogni zed cl eari ng house

(as the case may be) thereof by noticeinwiting.

I njunctions and other orders

VWher e -

a person has -
(i) contravened -
(A) any of the rel evant provisions;
(B) any notice or requirenent given or
made under or pursuant to any of the
rel evant provisions;

(C© any of theterns and conditions of

aany'®licence or anh—exenpption

19

Technical amendment for greater clarity.
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regi stration?®under this

O di nance; or

(D) any other condition inposed under
or pursuant to any provision of
this O di nance;

(ii) aided, abetted, or otherw se assisted,
counsel l ed or procured a person to
commt any such contravention;

(iii1) induced, whether by threats, prom ses or
ot herwi se, a person to commt any such
contraventi on;

(iv) directly or indirectly been in any way
know nglyinvolvedin, or apartyto, any
such contravention; or

(v) attenpted, or conspired wth others, to
commt any such contravention; or

(b) it appears, whether or not during the course or _as

a result of an investigation by an investigator
under—section-175 or not—to-the investigator the

exercise of any power under Part VIIIlI, to the

We accept the comment of some M embersthat theterm " exempt person’ isa misnomer and does not

reflect the proposed regulatory framework whereby authorized institutions engaging in regulated
activities are subject to a wider range of regulatory requirements and disciplinary sanctions. We
informed M embersat the meeting on 14 September 2001 that we would replace” exempt person” with

“registered institution” , “exempt” with “registered” and “ exemption” with “registration” throughout
theBill toduly reflect thepolicy intention.
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Conmi ssi on?*that any of the matters referredtoin
paragraph (a)(i) to (v) has occurred, i s occurring
or may occur,
t he Court of First Instance, on the application of the Comm ssion,
may, subject to subsection (4), make one or nore of the orders
specified in subsection (2).
(2) The orders specifiedfor the purposes of subsection (1)
are -

(a) an order restraining or prohibitingthe occurrence
or the continued occurrence of any of the matters
referred to in subsection (1)(a)(i) to (v);

(b) where a person has been, or it appears that a person
has been, is or may becone, involved in any of the
mattersreferredtoinsubsection(l)(a)(i) to(v),
whet her knowi ngly or ot herwi se, an order requiring
the person to take such steps as the Court of First
I nstance may direct, includingstepstorestorethe
partiestoany transactiontothe positioninwhich

t hey were before the transacti on was entered i nto;

21 The policy intention is that the SFC may formthe requisite opinion under
clause 206( 1) (a) whether or not as aresult of aninvestigation under cl ause
175 of the Bill. For exanple, the SFC nay obtain information indicating
antici pated. past or continuing breach or other conduct falling under cl ause
206(1)(a) during a routine inspection under clause 173, or as a result of
referral from another regulator, etc. Technically there can only be an
“investigator” if an investigation under clause 175 is initiated. The
amendnent woul d therefore better reflect theintentionthat the opini on need
not be forned by an“investigator”, but by the SFCunder the exerci se of power
under Part VIIIl in general, or in other situations. Members consdered the
amendment and did not propose further changes at the Bills Committee meeting on
14 September 2001.
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(c) an order restraining or prohibiting a person from
acquiring, disposing of, or otherw se dealing in,
any property specified in the order;

(d) an order appointing a person to adm nister the
property of another person?

(e) an order declaring a contract relating to any
securities, futures contract, |everaged foreign
exchange contract, or an interest in any
securities, futures contract, |everaged foreign
exchange contract or coll ective i nvestment schene
to be void or voidable to the extent specified in
t he order;

(f) for the purpose of securing conpliance with any
ot her order nade under this section, an order
directing a personto do or refrain fromdoi ng any
act specified in the order;

(g) any ancillary order which the Court of First
| nst ance consi ders necessary i n consequence of the
maki ng of any of the orders referred to in
paragraphs (a) to (f).

(3) The Conmi ssion shall -
(a) before making an application pursuant to

subsection (1) for an order affecting any person

22 See Annex 6. Members considered the Annex and did not propose further changes at the Bills
Committee meeting on 14 September 2001.
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that is an exchange participant or a clearing
partici pant, use its best endeavours to i nformthe
recogni zed exchange conpany or the recogni zed
cl earing house (as the case may be) of the proposed
application by notice in witing; and

(b) where before the maki ng of the application it has
not i nfornedthe recogni zed exchange conpany or t he
recogni zed cl eari ng house (as the case may be) of
t he proposed application by notice in witing,
forthwith after the making of the application
informthe recogni zed exchange conpany or the
recogni zed cl earing house (as the case may be)
t hereof by notice in witing.

(4) The Court of First I nstance shall, before naki ng an order
under subsection (1), satisfy itself, sofar as it can reasonably
do so, that it is desirable that the order be nade, and that the
order will not unfairly prejudice any person.

(5) The Court of First Instance may, before nmaki ng an order
under subsection (1), direct that a notice of the application nade
in respect thereof be given to the persons it considers
appropriate, or be published in the manner it considers
appropriate, or both.

(6) Wherethe Court of First I nstance considersit desirable
to do so, it may grant such interimorder as it considers
appropriate pending the determ nation of an application made
pursuant to subsection (1).
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2¢8) An order may be made under subsection (1) whet her or not

it appears to the Court of First Instance that -
(a) the person agai nst whomthe order is nmade intends
t o engage again, or to continue to engage, in any
of the matters referred toin subsection (1)(a)(i)
to (v);
(b) the person against whomthe order is nmade has
previ ously engaged in any of such matters;
(c) thereis aninmm nent danger of damage t o any person
in the event of the order not being nade.
(9) \VWhere the Court of First Instance has power to nake an
order agai nst a person under subsection (1), it may, in addition
to or in substitution for such order, nmake an order requiring the

person to pay damages to any other person.

23 The original intention of the clause isnot to inhibit the SFCfromenforcing
the law in the public interest by applications that it should give
undertakings as to damages. The common law position is that the Court has
a discretion whether to require a public authority to give an undert aking
if it seekstoenforcethelawinapplication for interlocutory injunctions.
Qur intentionis not to go beyondthe commpnlawposition. Inlight of public
coments and as nentioned in Paper No. 9A/01 issued on 23 April 2001, we
consider that the matter should best be left to the court’'s discretionin
the circunstances of each case, and that clause 206(7) be del eted. Members
considered the amendment and did not propose further changes at the Bills Committee meeting

on 14 September 2001

24 See Annex 6. Members considered the Annex and did not propose further changes at the Bills
Committee meeting on 14 September 2001.
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(10) The Court of First Instance may reverse, vary or
di scharge an order nade or granted by it under subsection (1) or
(6) or suspend the operation of the order.

(11) Anotice published under subsection (5) i s not subsidiary

| egi sl ation.

207. Renedies in cases of unfair prejudice, etc.

to interests of menbers_of listed corporations, etc?®

(1) +H—\Were, inrelationto a corporation whichis or was

listed??® it appears to the Conmission that at any rel evant tinme®

t he business or affairs of athe H-sted?® corporation_{etherthan

L I . hichi hori T ol
. . Lon) 27 being. : I : T .
of the corporation® have been- conducted in a manner —
(a) oppressive to its nenbers or any part of its
menbers;
(b) involvingdefal cation, fraud, m sfeasance or ot her
m sconduct towards it or its nenbers or any part

of its nmenbers;

% _Technical amendment for greater clarity.

% Consistent with the latest changesto clause 172 in Part V111 to clarify the scope of SFC s power , we
haverefined this provision to clarify that the SEFC may apply to the Court of First [nstance under this

clause if the conduct referred to occurred prior to the listing of a corporation as long as the
cor por ation was subseguently listed, even if it no longer remainslisted at the time of the application.

See also Footnote (37) for the definition of “relevant time”.

27 W have revi ewed the scope of application of this provision and considered
that it shouldalsoapplytolistedauthorizedfinancial institutions subject
to certain exceptions and procedural arrangenents. See al so Footnotes ( 31)
and (34). Membersconsidered theamendment and did not propose further changes at the Bills
Committee meetingon 14 September 2001
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(c) resultinginits nenbers or any part of its nenbers
not having been given all the information with
respect toits business or affairs that they m ght
reasonabl y expect; or

(d) unfairly prejudicial toits nenbers or any part of
its menbers,

t he Conm ssi on—after—consultationwiththe Financial—Seeretary,

may, subject to subsection (3)2% by petition apply to the Court

of First Instance for an order under this secti on—whether or not

(2) If, on a—petition—an application 28inder this section,

the Court of First Instance is of opinion that the business or
affairs of al-sted?corporation arebei-rgor—2have been conduct ed
i namanner describedinsubsection(1)(a), (b), (c) or (d), whet her
t hr ough conduct consisting of an isolated act or a series of acts
or any failure to act, the Court may -

(a) nmake an order restraining the carrying out, or

requiring the carrying out, of any act or acts;

28 A consequential amendrment to proposed changes to clause 207(3). See
Footnote (34). Membersconsidered theamendment and did not proposefurther changesat the
Bills Committee meetingon 14 September 2001

29 Technical amendnent for greater clarity. Membersconsideredtheamendment anddid
not proposefurther changesat the Bills Committee meetingon 14 September 2001.

¥ Thedeleted words are now no longer necessary with the clarified drafting of c ause 207 described in
Footnote (26) above.

30



(b)

(c)

(d)

order that the corporation shall bringinits nane
such proceedi ngs as the Court considers
appropriate agai nst such persons, and on such
terms, as may be specified in the order;

unl ess the corporation is an authorized financi al

institution®! appoint areceiver or manager of the
whol e or any part of the property or business of
the corporation and nmay specify the powers and
duties of the receiver or manager and fix his
remuner ation;

subj-ect—t-o—subsecti-on—{(3)—>brder that a person

whol Iy or partly responsible for the business or

affairs of the corporation being or having been®?

so conducted shall not, wi thout the | eave of the
Court -
(i) be, or continue to be, a director,

i qui dator, or receiver or manager of

31 Acourt order on appoi nt ment of receiver or manager i s not appliedtoalisted

32

authorized financial institution as there are already simlar provisions

under the Banki ng Ordinance. This seeks to avoid duplication and possible

confusi on. Membersconsider ed the amendment and did not proposefurther changesat theBills

Committee meetingon 14 September 2001

Oiginal clause 207(3) is deleted as both the SFC and t he HKMA agr eed t hat

33

clause 207(2)(d) should apply to listed authorized financial institutions

as well. Membersconsidered the amendment and did not propose further changes at the Bills

Committee meetingon 14 September 2001

Techni cal anendnent for greater clarity. Membersconsideredtheamendment and did

not proposefurther changesat the Bills Committee meetingon 14 September 2001.
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(e)

the property or business, of the
cor poration or any ot her corporation; or
(i) in any way, whether directly or
indirectly, be concerned, or take part,
i n the managenent of the corporation or
any ot her corporation,
for such period (not exceedi ng 15 years) as nay be
specified in the order;
make any ot her order it considers appropriate,
whet her for regul ati ng t he conduct of the business
or affairs of the corporationinfuture, or for the
purchase of the shares of any nenbers of the
cor poration by ot her menbers of the corporation or
by the corporation (and, in the case of a purchase

by the corporation, for the reduction accordingly

of the corporation's capital), or otherw se.
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34 (3) The Commi ssion shall not make an application under this

section unless it has first consulted —

(a) the Financial Secretary; and

(b) where the corporationinquestionis an authorized

financial institution or a corporation which, to

the knowl edge of the Commi ssion, is the controller

of an authorized financial institution, or has as

its controller an authorized financi al

institution, or has the sane controller as an

aut hori zed financial institution, the Monetary

Aut hority.

(4) \Were the Court of First Instance nakes an order under
subsection (2)(d), the order shall be filed by the Court with the
Regi strar of Conpanies, as soon as reasonably practicable after

it is nade.

34 To provide that before the SFC applies for a court order against a |isted
corporation which is an authorized financial institution or its related
conpanies, it should consult the HKMA as the lead regulator of such
institutions, as is the case under clause 172(10). Members considered the
amendment and did not propose further changes at the Bills Committee meeting
on 14 September 2001.
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(5) Were an order under this section makes an alteration
inor addition to the constitution of a conpany, notw t hstandi ng
any ot her provisions of the Conpanies O dinance (Cap. 32) but
subj ect to the provisions of the order, theconpany shall not have
t he power, without the | eave of the Court of First Instance, to
make any further alteration in or addition to the constitution
i nconsistent with the order.

(6) Were any alterationinor additionto the constitution
of aconpany i s nade by an order under this section, the alteration
or addition (as the case nmay be) has the same effect as if duly
made by a resol ution of the conpany, and t he Conpani es O di nance
(Cap. 32) applies to the constitution as altered or added to
accordingly.

(7) Anoffice copy of an order of the Court of First I nstance
altering or adding to, or of the |l eave of the Court to alter or
add to, the constitution of aconpany shall, within 14 days after
the order i s made or the | eave i s given, be delivered by t he conpany
to the Registrar of Conpanies for registration.

(8) A conpany which contravenes subsection (7) comrts an
of fence and is liable on conviction to a fine at |evel 2 3%%and,
inthe case of acontinuingoffence, toafurther fine of $200$300%*

for every day during which the offence conti nues.

355 To align the penalty maxima for a sinmilar offence under section 168A(4) of
t he Conpani es O di nance concerning alternative renedy tow ndi hg up in cases

of unfair prejudi ce. Membersconsidered theamendment and did not proposefurther changes
at the Bills Committee meeting on 14 September 2001.
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(9) In this section —

36controller” ( ) neans a personwhois anindirect controller

or amajority shareholder controller as defined in section

2(1) of the Banking Ordi nance (Cap. 155):

2%relevant tinme” ( ) —

(a) inrelationtoacorporationwhichislisted, neans

any tinme since the fornation of the corporation;

or

(b) inrelation to a corporation which was |isted,

means any tine since the formati on of the

corporation but before the corporation ceased to

remain |listed.

38 To define“controller” inthe newcl ause 207(3), based on t he same definition

in clause 172(16). Membersconsidered theamendment and did not proposefurther changes
at the Bills Committee meeting on 14 September 2001.

¥ __Amendment consequential to the changesto clarify the scope of clause 207 described in Footnote (26)

above. The samedefinition isadopted in clause 172(16) asrevisedin Part VIII.

38 dause 208 will be relocated to Part XVl for a better and nore | ogical flow

of the Bill. Asdiscussed attheBillsCommitteemeetingon 14 September 2001, wewill consider

theissuein Part XVI.
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Annex 1

Clause 197
Restriction on dealing with property

Clause 197 enables the SFC to preserve property so as to protect
investors interests. Members have expressed concern about the scope of the
property that could be covered by clause 197 which includes “any property
(whether of a licensed corporation or not)”. We have explored ways to further
refine the scope, without creating gaps in the power exercised by the Securities
and Futures Commission (SFC).

2. The clause is based on existing law namely, section 40 of Securities
and Futures Commission Ordinance (SFCO) (Cap. 24) and section 51 of
Leveraged Foreign Exchange Trading Ordinance (LFETO) (Cap. 451), which
also apply to “ any assets’.

3. From past practical experience in protecting investors, it is
important for the SFC to be able to impose restrictions on dealings with property
which —

(@ may be connected with the business of the licensed corporation but
which may not be under the control of the licensed corporation, e.g.
under the control of another corporation which may be related to the
licensed corporation or a nominee or custodian. There may be a
number of persons interposed between the licensed corporation and
the third party holding the property and the property may be
“removed” from the ownership or control of the licensed
corporation by way of a sham transaction among these interposed
persons; or

(b)  belongs to clients of the licensed corporation but may be at risk of
being fraudulently disposed of by the licensed corporation.

4, Furthermore, in urgent situations, where the SFC needs to be able to
act quickly in order to protect property in the interests of investors, there may not
be sufficient time when imposing arestriction, for the SFC to verify ownership of
the property at risk.

5. To address Members concerns, we propose to restrict the definition
of “relevant property” to the following —

(@ held by alicensed corporation on behalf of clients, or held by athird
party on the licensed corporation’ s behalf in its capacity as such; or



(b)

where the SFC reasonably believes the property is either owned or
controlled by the licensed corporation, or connected with the
corporation’ s regulated business.

Thisis based on the definition of “ relevant property” in clause 199(7).

6.

There are adequate safeguards on the exercise of the powers under

clause 197 by the SFC, including —

@

(b)

(©

(d)

(€)

()

only the full board of directors of the SFC may authorize the
exercise of the power;

written notice must be given to the subject of the notice, together
with a statement of the reasons for the imposition of the restriction
notice;

the SFC, as a matter of policy, publicizes imposition of the
restriction notice to inform the public;

the SFC may, as a matter of its own volition or on the representation
of a person affected by the restriction notice, vary the restriction
notice after imposing it;

there is a right of appeal to the Securities and Futures Appeals
Tribuna (SFAT) under the Bill within 21 days of imposition of the
restriction notice. The subject of arestriction notice may also apply
to the SFAT to stay its immediate commencement pending hearing
of their appeal; and

subject to judicial review or complaint to the Ombudsman.



Annex 2

Definition of “Property” in the Securities and Futures Bill
and “ Assets’ in the Financial Servicesand Markets Act

Members have asked us to compare the definition of
“property” under this Part of the Bill and “ assets’ in equivalent provisions
under the UK Financial Services and Markets Act (FSMA). We have
researched into this subject and are of the view that there is essentially not
much difference between the terms.

2. “[PJroperty” isdefined in Part 1 of Schedule 1 of the Securities
and Futures Bill asincluding —

(@ money, goods, choses in action and land, whether in Hong
Kong or elsewhere; and

(b) obligations, easements and every description of estate, interest
and profit, present or future, vested or contingent, arising out of
or incident to property as defined in paragraph (a).

3. This definition is taken from the Interpretation and General
Clauses Ordinance (Cap. 1) with necessary adaptation.

4. The FSMA does not define “assets’. We have, however,
reviewed some mgjor pieces of UK business legislation. The Insolvency
Act 1985 defines “property” as including money, goods, things in action,
land and every description of property wherever situated and also
obligations and every description of interest, whether present or future or
vested or contingent, arising out of, or incidental to, property. Thisis very
similar to the definition adopted in the Bill.

5. Black’ s Law Dictionary (1999 7th edition) defines “ asset” as
“an item that is owned and has value; the entries on a balance sheet showing
items of property owned, including cash, inventory, equipment, real estate,
accounts receivable and goodwill; and all the property of a person
(especially a bankrupt or deceased person) available for paying debts’ .

6. Given the lack of a conclusive legal definition of “assets’
applicable to the circumstances, it isjust as likely that the courts would turn
to the ordinary meaning of “assets’ as reasoning by analogy with related
legal definitions from other contexts.



7. On this basis, we consider that there is not much difference
between “ property” and “assets’, since “assets’ is synonymous in plain
language with “property” and the related UK legal definitions and plain
language definition also tend to suggest the same. The definition of
“property” in the Bill isjust a comprehensive statement of what “ property”
includes for the sake of clarity.



Annex 3

Clauses 199 and 206

Requirement to transfer custody of property

Members have expressed concern about clause 199, both as to its
practical application and the extent of the powers conferred on the SFC.

2. Clauses 199 and 206 together are intended to enable the SFC to
protect client property from being dissipated by persons holding such property.
Clause 206 enables the SFC to apply for court orders and injunctions with respect
to client property, whereas clause 199 empowers the SFC to transfer custody of
such property to itself before applying to the court. Clause 199 attemptsto reduce
the risk of property dissipation during the time required for the SFC applying to
the court. The clause has not attracted any major market comments during the
public consultation exercise.

3. To address Members concerns, we have explored the possibility of
classifying different types of property (e.g. land and intangible property) and
stipulating the manner in which the SFC should handle their custody in the Bill,
and come to the conclusion that this approach is overly complex, impractical and
would probably have limited effect.

4. After further discussion with the SFC, we consider that clause 206
(combined with the powers under clause 197) already achieves the objectives
behind clause 199, i.e. to take urgent action to prevent the dissipation of relevant

property.

5. Clause 206, together with clause 197, will enable the SFC to ensure
that property of alicensed corporation or its clients or connected with its business
can be protected, where necessary, in the interests of investors. Past experience
suggests that the SFC may obtain a court order or injunction quickly. The SFC
therefore considers that the risks of property dissipation arising as a result of the
time required to make an application to the Court under clause 206 would be
minimal. As an administrative measure, the SFC will endeavour to expedite
internal process as far as possible, to minimise any possible risks.

6. Subject to Members further comments on clauses 199 and 206, we
are prepared to delete clause 199 and invite the SFC to rely on clause 206 to
protect clients property under such circumstances.



Annex 4

Clause 205(1) — Winding-up orders

Some Members suggested that the power to apply for a winding-up
order should only be in respect of listed corporations and licensed corporations
under the purview of the SFC. We believe that the power should not be restricted
to such corporations and that the test should continue to be whether or not the
winding-up is in the public interest. Flexibility is needed to deal with
circumstances like —

(@ unlicensed corporations carrying out activities for which they
should be licensed;

(b)  third parties that hold or have control over relevant property;
(c) third parties holding the property on behalf of listed corporations; or

(d) companies with ownership in common with listed corporations or
corporations licensed by the SFC.

2. The provision merely gives the SFC the standing to apply to the
court for awinding-up order, which the court will only award on the ground that it
IS just and equitable and after considering the circumstances of the case. It is
derived from section 45 of the SFCO (Cap.24) and section 59 of the LFETO
(Cap.451).



Annex 5

Clause 205(2) — Bankruptcy orders

Clause 205(2) is adapted from section 46(1) of the SFCO (Cap. 24)
and section 60 of the LFETO (Cap. 451). It empowers the SFC to present a
petition for a bankruptcy order against a licensed person under certain
circumstances. Some Members have asked us to provide examples to illustrate
how the power will be exercised and also to clarify whether the SFC isrequired to
Issue a statutory demand under the Bankruptcy Ordinance.

2. Under the existing registration regime, the SFC may apply for a
bankruptcy order against a registered individual if it appears to SFC that it is
expedient in the public interest to do so and if grounds exist for a creditor to
present a bankruptcy petition. This power would enable SFC to safeguard the
interest of clients of the registered persons by taking steps to freeze their assets
for repayment of debts due to the clients.

3. To illustrate, the SFC had in the past petitioned the bankruptcy of a
registered person who ran adealing business. The dealer confessed theft of some
of hisclients assetsto the police. The SFC exercised the power in consideration
of that. If the dealer was not bankrupted, the remaining of his clients assets
might not be returned to his clients.

4. Before it can apply for a bankruptcy order under clause 205(2), the
SFC must not only satisfy itself that it is desirable in the public interest to present
a bankruptcy petition, but there must be grounds for the presentation of a petition
by acreditor. Service of astatutory demand isnot apre-requisitefor all creditors
petition. If acreditor intends to claim that a debtor appears unable to pay a debt,
it is sufficient for the creditor to prove that there is an unsatisfied execution of a
judgement or court order against the debtor. It is also unnecessary for a creditor
to serve a statutory demand if there are reasonable grounds for believing that a
debtor intends to depart, or has departed from Hong Kong to frustrate his
creditors. Service of astatutory demand isrequired if acreditor intendsto rely on
the ground that the debtor appears to have no reasonabl e prospect of being unable
to pay a debt. The Department of Justice has advised that it would therefore be
inconsistent with the prevailing requirements of the Bankruptcy Ordinance to
oblige the SFC to serve a statutory demand.



Annex 6

Clause 206 — I njunctions and other orders
Clause 206(2)(d)

Existing law isinadequate in enabling the SFC to seek ordersfrom a
court in theinterest of theinvesting public. Clause 206 isintended to remedy this.
In respect of clause 206(2)(d), some Members sought clarification as to the scope
of persons whose property could be subject to administration by the person
appointed by the Court.

2. In an application for an order under the clause, the Court has a
discretion to grant or refuse such an order and may always impose restrictions on
the order. The SFC must also convince the Court that the order is desirable and
that it will not unfairly prejudice anyone (clause 206(4)). It isimportant that the
scope of this clause extends to the property of persons other than licensed persons
or listed corporations, asit may be necessary, in order to protect investor interests,
to obtain an administration order in relation to a range of people who may hold
investor property, or be in a position to affect investors interests, or who may be
liable to pay compensation to others.

3. Clause 206(2)(d) is derived from section 144(1)(b) and (e) of the
Securities Ordinance (SO) and section 13(1)(b) of the LFETO. Section 144(1)(b)
of the SO has been used by the SFC on past occasions. Section 144(1)(e) (which
allows for ancillary orders in the consequence of making an order under (a) and
(d)) has been used in the past to appoint administrators over unregistered
securities businesses. The orders were made as an ancillary order restraining the
company from dealing in securities, and dealing with its assets (section
144(1)(a)). The Court granted the administrator necessary powers, including the
power to take possession and preserve all the property of the corporations and
client property, to sell the assets, to manage the business and to exercise voting
and other rights in any securities included in the assets.

Clause 206(8)

4, Members have also asked usto clarify the policy intention of clause
206(8), which provides that the Court may make specified orders whether or not
it appears to the Court that the person against whom the order is made intends to
engage again or has previously engaged in any specified matters, or that thereis
an imminent danger of damage to any person in the event of the order not being
made.



5. The considerations mentioned above are discretionary, not binding,
and the Court is not prevented from considering them. This provision does
override the discretionary equitable considerations, but ensures that the Court has
the power to make an order without being bound by these considerations (which
would normally apply in actions between private litigants) so as to be in the
position to prevent contraventions of the law. The intention is that the Court
should berelatively liberal in considering injunction and other order applications,
given SFC' s objectives and other guiding principles as set out in clauses 4 to 6 of
the Bill. It should be noted that the SFC brings an action under this provisionina
protective capacity and in the public interest.

6. Clause 206(8) is modelled on section 1324(6) of the Australian
Corporations Law, which contains a similar injunction and court order power.



