Suppl enentary Note to
Annex 1 to Paper No. CSA03/01
dated 17 Novenber 2001

PART |V

OFFERS OF | NVESTMENTS

106. O fence to fraudulently or recklessly induce others to
i nvest noney

(1) A person commits an offence i f—a) he nakes any
fraudul ent m srepresentation or reckless m srepresentation for

t he purpose of inducing by—which-anot her person—s—induced -

(+a) to enter into or offer to enter into -
(LA) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or
(LiB)a regul ated i nvestnent agreenent;
or
(Hb) to acquire an interest in or participate

in, or offer to acquire an interest in

! Thisfurther amendment to Paper CSA03/01 dated 17 November 2001 has the effect of preserving
largely the Blue Bill version. It reflectsthe view of some M embers expressed at the Bills Committee
meeting on 4 December 2001 that the reference to “by which another person is induced” is not
necessary. We accept the comment and proposeto deletethat reference accordingly.



or participate in, a collective
i nvest ment schenme—and.
By I I . . : I
i nduci I I I
(2) A person who commts an offence under subsection (1)
is liable -
(a) on conviction on indictnment to a fine of
$1, 000, 000 and to inprisonnment for 7 years; or
(b) on summary conviction to a fine at |level 6 and
to inprisonnment for 6 nonths.
(3) For the purposes of this section -

(a) “fraudulent m srepresentation” ( )

neans -

(i) any statenent which, at the tinme when
it is made, is to the know edge of
its maker false, msleading or
decepti ve;

(i) any prom se which, at the tinme when
it is made, its maker has no
intention of fulfilling, or is to the
know edge of its maker not capabl e of
being fulfilled;

(iii) any forecast which, at the tine when

it is made, is to the know edge of



its maker not justified on the facts
t hen known to him or

(iv) Zany statenent —prom-se or forecast
fromwhich, at the tinme when it is
made, its nmaker intentionally omts a
material fact, with the result that -
(A) in the case of the statenent, the

statenment is rendered false,

m sl eadi ng or deceptive; _or

By | I Y et
. . N f hei
Ul filled . I I
ol i I ve:
(€B)in the case of the forecast, the
f or ecast —+s—not—capable—of being
justified-or i s rendered

m sl eadi ng or decepti ve.

(b) *“reckless msrepresentation” ( )

neans -

At the Bills Committee meeting on 4 December 2001, a Member expressed the view that omission of

infor mation should not have the effect of causing a promise or forecast not capable of being fulfilled
or justified. We accept the comment and accordingly propose further amendments to Paper

CSA03/01 dated 17 November 2001 toremoverelated r efer ences.

Moreover, on reflection, we take the view that clauses 106(3)(a)(iv)(B) and (3)(b)(iv)(B) add nothing
to clauses 106(3)(a)(ii) and (3)(b)(ii) respectively. We therefore propose to delete the two provisions

altogether. This is similar to the position under ®ction 3(2)(d) of the Protection of Investors
Ordinance, which istheorigin of clause 106(3).




(i)

(i)
(iii)
(iv)

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made reckl essly;
any prom se which, at the tinme when
it is made, is not capabl e of being
fulfilled and i s nade reckl essly;
any forecast which, at the tinme when
it is made, is not justified on the
facts then known to its maker and is
made reckl essly; or
2any st at enent —promi-se or forecast
fromwhich, at the tinme when it is
made, its maker recklessly omts a
material fact, wth the result that -
(A) in the case of the statenent, the
statenment is rendered false,

m sl eadi ng or deceptive; _or

B | I Y set4
. . N ¢ bei
ol filled . I I
ol i I ve:
(€B)in the case of the forecast, the
forecast +s—not—capable of belng
justified-oris rendered

m sl eadi ng or deceptive.



107. G vil liability for inducing others to invest noney in
certain cases

(1) Where —{a)a person nmakes any fraudul ent
m srepresentation, reckless m srepresentation or negligent
m srepresentati on by which another person is induced -
(+a) to enter into or offer to enter into -
(LA) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or
(LiB)a regul ated i nvest nent
agreenent; or
(H-b) to acquire an interest in or
participate in, or offer to acquire
an interest in or participate in, a

coll ective investnent schene—and,

(b)—int] T ul : :
l : Lon_the fi
: I I he i :

® At the Bills Committee meeting on 4 December 2001, a Member expressed the view that a person
having made a fraudulent or reckless misrepresentation should be liable to pay compensation for

damagesincurred by another per son who has been successfully induced by such misrepresentation to

invest, regardless of whether he made the misrepresentation for the purpose of inducing that other

person; as is the case for a person having made a negligent misrepresentation. We accept the
comment and accor dingly propose further amendmentsto Paper CSA03/01 dated 17 November 2001.




the first-nentioned person shall, whether or not he also
incurs any other liability (whether under this Part or
otherwi se), be liable to pay conpensation by way of damages to
the other person for any pecuniary |loss that the other person
has sustained as a result of the reliance by the other person
on the m srepresentation.

4 2) For the purposes of this section, where a conpany or
ot her body corporate has nade any fraudul ent
m srepresentation, reckless m srepresentation or negligent
m srepresentati on by which another person is induced to do any
act referred to in subsection (1)(a)& or (+H-b), any person
who was a director of the conpany or body corporate at the
time when the m srepresentati on was nmade shall, unless it is
proved that he did not authorize the nmaking of the
m srepresentation, be presuned al so —{a)to have nmade the

m srepresentati on_;—and

by it T ul : :
II : Con—w I

4 Technical amendment consequential to the amendments proposed to clause 107(1).




(3) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection
(1), it may, where it is, apart fromthis section, withinits
jurisdiction to entertain an application for an injunction,
grant an injunction in addition to, or in substitution for,
damages, on such terns and conditions as it considers
appropri at e.

(4) This section does not confer a right of action in
any case to which section 40 of the Conpani es O di nance (Cap.
32) (whether with or without reference to section 342E of that
O di nance) applies.

(5 A person may bring an action under subsection (1)
even though the person agai nst whomthe action is brought has
not been charged with or convicted of an offence by reason of
a contravention of this Part.

(6) Nothing in this section affects, limts or
di m ni shes any rights conferred on a person, or any
liabilities a person may incur, under the common |aw or any
ot her enact nent.

(7) For the purposes of this section -

(a) "fraudulent m srepresentation” ( )

nmeans -
(i) any statement which, at the tinme when
it is made, is to the know edge of
its maker fal se, msleading or

decepti ve;
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(ii) any prom se which, at the tinme when
it is made, its maker has no
intention of fulfilling, or is to the
know edge of its maker not capabl e of
being fulfilled;

(iii) any forecast which, at the tine when
it is made, is to the know edge of
its maker not justified on the facts
then known to him or

(iv) 2any statenment —prom-se or forecast
fromwhich, at the tinme when it is
made, its maker intentionally omts a
material fact, with the result that -
(A) in the case of the statenent, the

statenment is rendered false,

m sl eadi ng or deceptive; _or

_{Byrin-the case of the promse—the
. . N ¢ bei
L filled . I I

Lol eadi I Lve:

At the Bills Committee meeting on 4 December 2001, a Member expressed the view that omission of

infor mation should not have the effect of causing a promise or forecast not capable of being fulfilled
or justified. We accept the comment and accordingly propose further amendments to Paper

CSA03/01 dated 17 November 2001 toremoverelated r efer ences.

Moreover, on reflection, we take the view that clauses 107(7)(a)(iv)(B b)(iv)(B) and o)(iv)(B
add nothingto clauses 107(7)(a)(ii). (7)(b)(ii) and 7(c)(ii) respectively. We therefore propose to delete
thethree provisions altogether. Thisis similar to the position under section 8(2)(d) of the Protection

of I nvestors Ordinance, which isthe origin of clause 107(7).




(b)

“reckl ess

neans -

(i)

(i)

(iii)

(iv)

(€B)in the case of the forecast, the

forecast is—not—capable—ofbeing
justified-oris rendered

m sl eadi ng or deceptive;

m srepresentation" ( )

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made reckl essly;
any prom se which, at the tinme when
it is made, is not capabl e of being
fulfilled and i s nade reckl essly;
any forecast which, at the tine when
it is made, is not justified on the
facts then known to its maker and is
made reckl essly; or
sany st at enent —promi-se or forecast
fromwhich, at the tinme when it is
made, its maker recklessly omts a
material fact, wth the result that -
(A) in the case of the statenent, the
statenment is rendered false,

m sl eadi ng or deceptive; _or

_{Byrin-the case of the promse—the

o N f boi
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Ul filled . I I
ol i I ve:

(€B)in the case of the forecast, the

forecast is—not—capable—ofbeing
justified—or is rendered

m sl eadi ng or decepti ve;

(c) “negligent m srepresentation” ( ) neans -

(i)

(i)
Giii)
(iv)

any statenment which, at the tinme when
it is made, is false, msleading or
deceptive and is made w t hout
reasonabl e care having been taken to
ensure its accuracy;

any prom se which, at the tinme when
it is made, is not capable of being
fulfilled and is nade w thout
reasonabl e care having been taken to
ensure that it can be fulfilled;

any forecast which, at the tine when
it is made, is not justified on the
facts then known to its maker and is
made w t hout reasonabl e care having
been taken to ensure the accuracy of
t hose facts; or

sany st at enent —promi-se or forecast

fromwhich, at the tinme when it is
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Fi nanci al Servi ces Bureau

made, its maker negligently omts a
material fact, with the result that -
(A) in the case of the statenent, the
statenment is rendered false,
m sl eadi ng or deceptive; _or
{(Byin the case of the promse, the
. . N C boi
Ul filled . I I
ol i I ve:
(eB)in the case of the forecast, the
forecast rs—not—capableof being
fustifiedor—is rendered

m sl eadi ng or deceptive.
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