Suppl enentary Note to
Annex 1 to Paper No. CSA04/01
dated 17 Novenber 2001

PART V

LI CENSI NG AND REG STRATI ON

114A. Application of section 114 in relation to
conduct or activities outside Hong Kong!

(1) If -

(a) a person actively markets, whether by hinself or
anot her person on his behal f and whet her in Hong
Kong or froma pl ace out si de Hong Kong, tothe public
any services that he provides; and

(b) such services, if provided in Hong Kong, would
constitute a regulated activity,

then —

(i) the provision of such services so nmarketed shal
be regarded for the purposes of section 114(1)(a)
as carrying on a business in that regul ated

activity; and

At the Bills Committee meeting on 4 December 2001 when Annex 1 to Paper CSA04/01 was
considered, some Members and the L egal Service Division expressed doubt asto whether the drafting
of the provision could achieve our palicy intention to cover also those regulated activities conducted
overseas but targeting at investors in Hong Kong. We have considered the comments after the

meeting and worked out with the L egal Service Division this revised version to reflect more clearly
thepolicy intention.




(2)

then -

(ii)the person’s marketing of such servicesasreferred

to in paragraph (a) shall be regarded for the

pur poses of section 114(1)(b) as hol ding hinself

out as carryving on a business in that regul ated

activity:; and

(iii) tothe extent that the provision of such services

invol ves the performance by a person of a function

that, if perfornmed in Hong Kong in relation to a

reqgul ated activity, would constitute a requl ated

function, the performance of such function by t hat

person shal | beregardedfor the purposes of section

114(3) (a) as perfornmance of that requl ated function

in relation to that requlated activity.

I f —

(a) a person actively markets, whether by hinself or
anot her person on his behal f and whether in Hong
Kong or froma place outside Hong Kong, to the
public any function that he perforns; and

(b) suchfunction, if perfornmedinHong Konginrelation
toaregulated activity carried on as a busi ness,

woul d constitute a regul ated functi on,



(i) the performance of such function so mar ket ed shal |

(ii)

be regarded for the purposes of section 114(3)(a)
as performance of that regulated function in

relation to that regulated activity; and

t he person’ s marketi ng of suchfunctionasreferred

to in paragraph (a) shall be regarded for the

pur poses of section 114(3)(b) as hol ding hinself

out as performng that regulated function in

relation to that requlated activity.




115. Corporations to be licensed for carrying on
regul ated activities

(2) The Comm ssion shall refuse to grant alicenceto carry

on a regul ated activity under subsection (1) unless -
(a) the applicant is —
(i) a conpany,
(1) an over seas conpany whi ch has conpli ed
with the provisions of Part Xl of the
Conpani es Ordi nance (Cap. 32) for the
regi stration of docunents; or
(ti1) a corporation (other than a conpany or
an over seas conpany) -

(A) which carries on a business
principally outside Hong Kong in
an activity which, if carried on
i n Hong Kong, woul d constitutethe
regul ated activity;

(B) to which section 114(1) woul d not
apply but for the provisions of

section 114A(1) (i) and (ii)?% and
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We propose thisamendment consequential to the further amendment proposed to clause 114A.




(© to which Part Xl of the Conpanies
O di nance (Cap. 32) woul d apply if
it established a pl ace of busi ness

in Hong Kong;



116. Grant of tenporary |licences to corporations for
carrying on regul ated activities

(2) The Comm ssion shall refuse to grant alicenceto carry
on a reqgul ated activity under subsection (1) unless the applicant

satisfies the Conmm ssion that -

(d) thegrantingof thelicencewuldnot result inits

bei ng—havi-ng—been® granted |icences under

subsection (1) for respective |licence periods that

intotal exceed 6 nonths in any period of 24 nont hs;

¥ __Minor drafting amendment in thelight of the comment of a Member expressed at the Bills Committee
meeting on 4 December 2001.




120. Tenporary licence for representative

(2) The Conm ssion shall refuse to grant a licence for a
regul ated activity under subsection (1) unless the applicant

satisfies the Comm ssion —

(d) that the granting of the |licence would not result
i n hi-mhaving-beenhi s bei ng® granted | i cences under
subsection (1) for respective licence periods that
intotal exceed 6 nonths in any period of 24 nont hs;

and



128. Determ nation of "fit and proper"

(1) Inconsideringwhether apersonisafit andproper person

for the purposes of any provision of this Part, the Comm ssi on or

the Monetary Authority (as the case may be) shall, in additionto

any other matter that the Conm ssion or the Monetary Authority (as

t he case may be) may consi der rel evant, but subject to section 131,

have regard to —

(a) the financial status or solvency;

(b) the educational or other qualifications or
experience having regard to the nature of the
functions which, if theapplicationisallowed, the
person will perform

(c) the ability to carry on the regulated activity
conpetently, honestly and fairly; and

(d) the reputation, character, reliability and
financial integrity,

of —

(i) where the person is an individual, the person
hi msel f;

(ii) where the person is a corporation (other than an
aut hori zedfinancial institution), thecorporation

and any officer of the corporation; and



(iii) where the person is an authorized financi al
institution, the institution and any director,

chi ef executive*, manager (as defined in section

2(1) of the Banking Odinance (Cap. 155)) and

executive officer of the institution.

We briefed Members on this additional amendment to Annex 1 to Paper CSA04/01 at the Bills

Committee meeting on 10 December 2001. This amendment is consequential to the amendment to
the Banking Ordinance effected through the Banking (Amendment) Ordi nance 2001, wher eby “chief
executive’ istaken out from the definition of “ manager”.




130B.

(3)

Comm ssion’s power to give directions

If a person fails to conply with any direction under

subsection (1) or (2), the Conmm ssion nmay, by originating sunmons

or originating notion, nmake an application to the Court of First

| nstance in respect of the failure, and the Court may i nquire into

t he case and -

(a)

(b)

if the Court is satisfied that there is no
reasonabl e ground for the person not toconply with
t he direction, order the personto conply with the
directionw thinthe periodspecifiedbythe Court;
and

if the Court is satisfied that the failure was
wi t hout reasonabl e excuse, punish the person, and

any ot her per son who-appears-to-have-beenknow ngl y®

involved in the failure, in the same nanner as if

> Theexpression “any other person who appears to have been involved in the failure” isintended to
empower the court to punish an accessory or accomplice who has been involved in the non-

compliance. At the Bills Committee meeting on 10 December 2001 when clause 178 was consider ed,

some M embers commented that such an expression (which issimilar to this clause) should be made
clearer. We therefore propose to further amend the provision to “any other person knowingly

involved in the failure” to better reflect the palicy intention. A similar amendment is also proposed
to clauses 178(1)(b). 204(1)(b) and 352(3)(b).
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he and, wher e appl i cabl e, t hat ot her person had been

guilty of contenpt of court.

Fi nanci al Servi ces Bureau
Securities and Futures Conm SSion
4 January 2002
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