Suppl enentary Note to
the Annex to Paper No CSA10/01
dated 26 Novenber 2001

PART Xi

SECURI TI ES AND FUTURES APPEALS TRI BUNAL

210. Securities and Futures Appeals Tribunal

(5) ‘TFheTribunal—may—wWhere the Chief Executive

considers appropriate, additional Tribunals may be established

for the purposes of any revi ewbedividedinto 2 or npre

divi-si-ons, —wher eupon the provisions of this or any other
Ordi nance shall apply, subject to necessary nodifications, to

each divisten—of_such additional the-Tribunals (including

appoi ntnent of the chairman and ot her nenbers of, —sueh

divi-sien—and all matters concerning, each of such

éi~-sionaddi tional Tribunals) as they apply to the Tribunal.

! At the Bills Committee meeting on 10 December 2001, some Members expressed the view that the
concept of “ division” might cause confusion when in effect each “ division” of the Tribunal operates

independently asa Tribunal with the same powers and functions. We accordingly propose further
amendment to Paper CSA10/01 to remove the reference to “ division” _and provide instead for the
establishment of mor e than one Tribunal.




211. Applications for review of specified decisions

(3B) The Tribunal shall not grant an extension under

subsection (3A) unless —

(a) the person who has made—the appticationapplied®
for the grant of the extension pursuant to that
subsection and the relevant authority have been
gi ven a reasonabl e opportunity of being heard,;
and

(b) it is satisfied that there is a good cause for
granting the extension.

(4) Where the Tribunal receives a notice giveatoit?
under subsection (1), it shall as soon as reasonably
practicable thereafter serve a copy of the notice on the

rel evant authority.

2 Weproposefurther technical drafting amendments to Paper CSA10/01 in thelight of the comment of

aMember expressed at theBills Committee meeting on 10 December 2001.




212. Proceedi ngs before Tribunal

(4) Subject to section 214(3), the standard of proof
required to determ ne any question or issue before the

Tri bunal shall be that—the standard of proof® applicable to

civil proceedings in a court of |aw.

3 Wepropose further technical drafting amendment to Paper CSA10/01 in the light of the comment of
aMember expressed at the Bills Committee meeting on 14 December 2001 on clause 244(7), which is
similar to thissubclause




213.

Powers of Tri bunal

“Subj ect to the provisions of Part 1 of Schedule 7

and any rul es nade by the Chief Justice under section 226, the

Tri bunal ,

for the purposes of a review, may, on its own notion

or on the application of any of the parties to the review —

(a)

(b)

(1)

recei ve and consider any material by way of

oral evidence, witten statenments,—_or

docunent s—er—etherwse, even if the materi al
woul d not be adm ssible in evidence in civil or
crimnal proceedings in a court of |aw,

by notice in witing signed by the chairmn of
the Tribunal require a person to attend before
it at any sitting—+elatingtothereview and to
gi ve evidence and produce any article, record
or docunment in his possession relating to the

subject matter of the review,

determ ne the procedure to be followed in

connection—wth-the review

4

We propose further technical drafting amendments to Paper CSA10/01 in thelight of the comment of

a Member expressed at the Bills Committee meeting on 14 December 2001 on clause 245(1), which is

similar tothis subclause




214. Contenpt dealt with by Tribunal

(4) >Notwi thstanding anything in this section and any
ot her provisions of this Odinance -
(a) no power te—punsh—Ffer—contenpt—may be
exerci sed against—any—person—under or pursuant

to this section to determ ne whether to punish

any person for contenpt in respect of any

conduct if —

(i) crimnal proceedings have previously
been instituted against the person
under section 213(2) in respect of
t he same conduct; and

(iit) (A) those crimnal proceedings
remai n pendi ng; or
(B) Dby reason of the previous
institution of those crimnal

proceedi ngs, no crim nal

We propose further drafting amendments to Paper CSA10/01 in_the light of the comment of a
Member expressed at the Bills Committee meeting on 14 December 2001 on clause 253, which is
similar to thissubclause. The amendment seeks to clarify the operation of the“no double jeopardy”

rule that the provision should apply whether the person concerned has been convicted or acquitted.

The original reference to the Court's power to punish for contempt should accordingly be to the
Court’'s power to initiate action to determine whether to punish for contempt.




(b) no crimnal

proceedi ngs nmay agai n be
awful Iy instituted agai nst that
person under such section in

respect of the sane conduct;

proceedi ngs may be instituted

agai nst any person under section 213(2) in

respect of any conduct if —

any power te—puni-sh—for—contenpt—has
previously been exercised agatnst

theperson—under_or pursuant to this

section to determ ne whether to

(i)

(i)

puni sh the person for contenpt in

respect of the same conduct; and

(A)

(B)

proceedi ngs arising fromthe
exerci se of such power remain
pendi ng; or

by reason of the previous
exerci se of such power, no power
to—puni-sh—for—contenpt—may again
be awful |y exerci sed—against
that—person under _or pursuant to

this section to deternine

whet her to puni sh the person for

contenpt in respect of the sane

conduct .



220A. Applications for stay of decisions of Tribunal®

A party to a review nay, at any tine after the

determ nation of the review, apply to the Tribunal for a stay

of a decision of the Tribunal relating to the review,

wher eupon the Tribunal may, where it considers appropriate, by

order grant the stay, subject to such conditions as to costs,

paynent of noney into the Tribunal or otherw se as the

Tri bunal considers appropriate.

221. Appeal to Court of Appeal
(1) A party to a review who is dissatisfied with a
deci sion of the Tribunal relating to the revi ew—{whether—or
. L ndi | . . . e ew
appeal to the Court of Appeal against the decision on a point

of | aw.

5  When Paper CSA10/01 was considered at the Bills Committee meeting on 10 December 2001, a

Member commented that the SFAT should have the discretion to order stay of its own decision if it is
likely that an appeal against its decision will be lodged and if the SFAT considers a stay appropriate.

We accordingly propose a new clause220A to this effect.

On reflection, we take the view that the bracketed non-exhaustive elaboration adds nothing to the
meaning of “a decision”, as the term would no doubt cover a finding or determination in respect of
thereview, an order made under dauses 211(3A). 216 and 220, and other decisions. We therefore
propose this further amendment to Paper CSA10/01 for brevity. Similar amendment is also
proposed to clause 222.




% 2A) Where the Court of Appeal varies, or substitutes any
ot her decision for, the-a decision ih—guestien—under
subsection (2)(ba), the decision ia—guestion—as varied or the
ot her decision substituting for the decisi on—+h—guestion (as
the case may be) nay be any decision (whether nore or |ess
onerous) that the Tribunal had power to nake in respect of the
review in question, whether or not under the sanme provision as

t hat under which the deci sion ih—guestion—has been nade.

222. No stay of execution on appeal

‘W t hout prejudice to section 220A, tFhe | odgi ng of an

appeal under section 221 does not by itself operate as a stay

of execution of a decision of the Tribunal {(whether—or—not—it
. L ndi I : . . : ew
ordermade undersection211(3A) 2160 220} unl ess the Court

of Appeal otherw se orders, and any stay of execution may be

subj ect to such conditions as to costs, paynent of noney into

8 We propose further drafting amendments to Paper CSA10/01 in the light of the comment of a
Member expressed at the Bills Committee meeting on 14 December 2001 on clause 258, which is
similar to thissubclause The deletion of “in question” proposed here would not distort the meaning

of this provision.




the Tribunal or otherw se as the Court of Appeal considers

appropri at e.
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