Suppl enentary Note to
Annex 1 to Paper No. CSA12/01
dat ed 3 Decenber 2001

PART XI 1|

MARKET M SCONDUCT TRI BUNAL

243. Market M sconduct Tri bunal

(6) Schedule 8 shall have effect in relation to the
appoi nt ment of nenbers and—+eplacement—enrbers—tof the
Tri bunal, the appointnent and the role of Presenting Oficers
and of persons appointed to assist Presenting Oficers, and to
the proceedings and sittings of, and procedural and ot her

matters concerning, the Tribunal

! Amendment consequential to the proposed amendments to delete the definition of “replacement
member” in Schedule 8in_the light of the comment made by a Member at the Bills Committee
meeting on 14 December 2001.




(7)) Fhe—TFribunal—way—wWhere the Chief Executive
consi ders appropriate, be-dividedinto2-ornore

dinvvi-sionsaddi ti onal Tribunals may be established for the

pur poses of any proceedi ngs instituted under section 244%

wher eupon the provisions of this or any other Ordinance shal

apply, subject to necessary nodifications, to each dirv-sion—of

the—of such additional®> Tribunals (including appointnment of the
chai rman and ot her nenbers of, sueh-division—and all matters

concer ni ng, _each of such division-additional Tribunals?® as

they apply to the Tribunal.

At the Bills Committee meeting on 14 December 2001, some M emberscommented that the concept of
"division" might cause confusion when in effect each "division" of the Tribunal operates
independently as a Tribunal with the same powers and functions. We accordingly propose further
amendment to Paper No. CSA12/01 to remove thereferenceto "division" and provideinstead for the
establishment of more than one Tribunal.




244. Mar ket m sconduct proceedi ngs

(4) Subject to subsections (5) and (6), the Tribunal may
identify a person as havi ng engaged in market m sconduct

pursuant to subsection (3)(b) if -

(b) notw thstanding that he has not perpetrated any

conduct which constitutes the market n sconduct

(i) the Tribunal identifies another
person which is a corporation as
havi ng engaged in market m sconduct
pursuant to subsection (3)(b); and

(ii) the market m sconduct occurred with

the—hi s® consent or connivance ef—

hi-wd—as an officer of the corporation;

3 Technical drafting amendment in response to the comment made by a Member at the Bills
Committee meeting on 14 December 2001.




(7) Subject to section 253(3), the standard of proof
required to determ ne any question or issue before the

Tribunal shall be that—the standard of proof” applicable to

civil proceedings in a court of |aw

4 Technical drafting amendment in response to the comment made by a Member at the Bills
Committee meeting on 14 December 2001.




245. Powers of Tri bunal

(1) Subject to the provisions of Schedule 8 and any

rul es made by the Chief Justice under section 260, the

Tri bunal, for the purposes of any proceedi ngs instituted under

section 244, may, on its own notion or on the application of

any party before it -

(a)

(b)

recei ve and consi der any material by way of

oral evidence, witten statenents,_or docunents
or—otherw-se’ even if the material would not be
adm ssible in evidence in civil or crimna
proceedings in a court of |aw,

by notice in witing signed by the chairmn of
the Tribunal require a person to attend before
it at any sitting relatihgto the proceedings’
and to give evidence and produce any article,
record or docunent in his possession relating

to the subject matter of the proceedings;

5 Members questioned at the Bills Committee meeting on 14 December 2001 whether the words *“ or

otherwise’ were necessary. Given the wide definition of “ document” in Schedule 1, we agree that “ or

otherwise’ can be deleted.

5 Technical drafting amendment in response to the comment made by a Member at the Bills

Committee meeting on 14 December 2001.




(j) determ ne the procedure to be followed in

connection—wi-th-'t he proceedings;

7 Technical drafting amendment in response to the comment made by a Member at the Bills
Committee meeting on 14 December 2001.




249. Orders, etc. of Tribuna

(5A) Where the Tribunal nmakes an order under subsection
(1)(e) or (f) requiring the paynent of costs as costs
reasonably incurred in relation or incidental to any
proceedi ngs instituted under section 244—,

&—subject to any rules nade by the Chief Justice
under section 260, Order 62 of the Rules of
High Court (Cap. 4 sub. leg.) applies to the
taxation of the costs—and.

by—the Tribunal—may orderthat the costs shall-be

8 At the Bills Committee meeting on 14 December 2001, a Member queried if clause 249(5A)(b) in

Paper No. CSA12/01 dated 3 December 2001 was necessary. Having reviewed the matter with our
legal adviser, we believe that clause 249(5A)(b) should be covered by clause 249(5A)(a) and hence can

be deleted. We also propose to delete clauses 250(5A)(b) and 252(4), which are the same as clause
249(5A)(Db).




250. Further orders in respect of
of ficers of corporation

(5A) Where the Tribunal makes under subsection (1) an
order referred to in section 249(1)(e) or (f) requiring the
paynent of costs as costs reasonably incurred in relation or
incidental to any proceedings instituted under section 244—,_

a)—subject to any rules nade by the Chief Justice
under section 260, Oder 62 of the Rules of
Hi gh Court (Cap. 4 sub. leg.) applies to the

taxati on of the costs—and.

by—the Tribunal—may orderthat the costs—shall—be



252. Costs




253. Contenpt dealt with by Tribuna

(4) Notwi thstanding anything in this section and any

ot her provisions of this Odinance —

(a) no power teo—punish—for—econtenpt—my be

exerci sed against—any—person—under or pursuant

to this section_to determ ne whether to punish

any person for contenpt®’ in respect of any

conduct

(1)

(i)

crim nal proceedi ngs have previously
been instituted against the person
under section 245(2), 246(6), 249(9)
or 250(9) in respect of the sane
conduct; and

(A) those crimnal proceedings

remai n pendi ng; or

At the Bills Committee meeting on 14 December 2001, a Member guestioned whether the word

“exercised” would cover the case where the person had been tried but subsequently acquitted. The

amendment seeks to clarify the operation of the " no double jeopardy"” rule that the provision should

apply whether the person concerned has been convicted or acquitted. The original reference to the

Court's power to punish for contempt should accordingly be to the Court's power to initiate action to

deter mine whether to punish for contempt.

10



(b)

(B) by reason of the previous
institution of those crim nal
proceedi ngs, no crim nal
proceedi ngs nmay agai n be
lawfully instituted against that
person under such section in

respect of the sane conduct;

no crimnal proceedings my be instituted

agai nst any person under section 245(2),

246(6),
conduct

(i)

(i)

249(9) or 250(9) in respect of any

any power teo—puni-sh—for—contenpt—has
previously been exerci sed against—the

persoen—under or pursuant to this

section to deternm ne whether to

puni sh the person for contenpt® in

respect of the sanme conduct; and
(A) proceedings arising fromthe
exerci se of such power renain

pendi ng; or

11



(B)

by reason of the previous
exerci se of such power, no power
to—puni-sh—for—contenpt—nay again
be lawful |y exercised agaihst
that—person—under or pursuant to

this section to deternine

whet her to puni sh the person for

contenpt® in respect of the sane

conduct .

12



1956A. Applications for stay of orders of Tribunal under
section 249, 250, 251 or 252

Any person in respect of whom an order has been nmde

under section 249, 250, 251 or 252 may apply to the Tribuna

for a stay of the order, whereupon the Tribunal may, where it

considers appropriate, by order grant the stay, subject to

such conditions as to costs, paynent of nopney into the

Tri bunal or otherwi se as the Tribunal considers appropriate.

0 1n response to_the comment made by a Member_at the Bills Committee meeting on 14 December
2001, we propose new clause 256A to provide the MMT with the flexibility to stay its own orders
whereit considers appropriate.

13



257. Appeal to Court of Appeal

(2) A person in respect of whom an order has been nade

under section 249, 250, 251—e+—, 252 or 256A''may appeal to

the Court of Appeal against the order.

11 Technical drafting amendment to allow for appeal to the Court of Appeal against a decision of the
MMT to grant or refuse to grant a stay of execution of its orders. This amendment is consequential
to the insertion of new clause 256A.

14



258. Powers of Court of Appeal on appea

(2) In an appeal under section 257(2), the Court of
Appeal nmay —
(a) confirm vary or set aside the order appealed
agai nst; _and

(b) where the order is set aside, substitute

another—for the order any other order it

consi ders appropri at e—{whether—npre—or—less
\ el I I I Ly | had
power—t o —meke —in—respect—of —the appellant—
ot I I . I
I hich tl I I | 12

Lf{2A) Where the Court of Appeal varies, or substitutes any
other finding e+, determ nation or order for, thea findi ng—e+,_
determ nati on_or order hA—guestion—under subsection (1) (ba)_or

(2)(a) or (b), the finding—e+r, determ nation or order in

guestion—as varied or the other finding—e+,_ determ nation_or

order substituting for the finding—e+, determ nation or order

H—guestion—(as the case may be) nmay be —

2 Technical amendment to Paper No. CSA12/01 dated 3 December 2001 for greater clarity. The
relocation of " whether more or less onerous ...." from clause 258(2)(b) to new clause 258(2A)(b) is
consistent with the drafting of clause 258(1)(ba). The L aw Draftsman has also further refined the
drafting of clause 258(2A) in the light of the comments made by a Member_at the Bills Committee
meeting on 14 December 2001.

15



(a) in the case of subsection (1)(ba)., any finding

or determ nation (whether nore or |ess onerous)

that the Tribunal had power to make for the

pur poses of the proceedings in question-_ or

(b) in the case of subsection (2)(a) or (b)., any

order (whether nobre or less onerous) that the

Tribunal had power to nmake in respect of the

appel | ant ,

whet her or not under the sane provision as that under which
the finding—er,_ determnation or order in—guestion—has been
made.

1¢2B) Where on appeal the Court of Appeal remts any
matter to the Tribunal under section 258(1)(c), w-thout

H-mting—the—generalty—of that—seetion—unl ess the Court of
Appeal otherw se directs, ray—direct—thatthermatter—in
Lon. bei : | I ¥ I shall |
di-sposed-—of by —
(& —the—same_nenbers of the Tribunal disposing of

the matter may be the sane as., or different

from those of the Tribunal from which the

appeal +h—question |ies—or.

13 |n response to the comments made by a Member at the Bills Committee meeting on 14 December
2001, we have further refined the drafting to provide for the possibility that the “same Tribunal”
may not bereconstituted ascertain members areno longer_available.

16



14

We proposed to add new clause 258(2C) in Paper No. CSA12/01 dated 3 December 2001, to

complement new clause 258 (2B) and to remove any doubt as to the validity of the proceedings of the
“different” MMT constituted in_accordance with the direction of the Court of Appeal. Members
commented at the Bills Committee meeting on 14 December 2001 that clause 258(2C) might not be
necessary. Given the latest amendments to clause 258(2B). we agree that clause 258(2C) may be
deleted.

17



259. No stay of execution on appeal

'Wthout prejudice to section 256A, MNneither the |odging

of an appeal nor the filing of an application for |eave to
appeal under section 257_by itself operates as a stay of
execution of a finding or determ nation or an order (as the
case may be) of the Tribunal unless the Court of Appeal

ot herwi se orders, and any stay of execution nmay be subject to
such conditions as to costs, paynent of noney into the
Tribunal or otherwi se as the Court of Appeal considers

appropri at e.

15 Technical amendment consequential to the insertion of new clause 256A.
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272. Cvil liability for market m sconduct

(3) For the purposes of this section, a person shall,
subj ect to subsection (4), be regarded as having commtted a

relevant act in relation to nmarket m sconduct if —

(b) (i) anot her person which is a corporation
has conmtted a relevant act in
relation to market m sconduct under
par agraph (a); and

(i1) the market m sconduct occurred with

the—his*®consent or connivance of—

hi-m*tas an officer of the

corporation; or

Fi nanci al Servi ces Bureau
Securities and Futures Conm ssi on
7 January 2002

16 Technical drafting amendment in line with that made to clause 244(4)(b)(ii). See Note 3 above.
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