Suppl enentary Note (2) to
Annex 1 to Paper No. CSA15/01
dated 6 Decenber 2001

SCHEDULE 9 [ss. 230, 232, 234,
392, 393, 394 & 395]

SAVI NGS, TRANSI TI ONAL, CONSEQUENTI AL AND
RELATED PROVI SI ONS, ETC.

PART 1
SAVI NGS, TRANSI TI ONAL AND SUPPLEMENTAL ARRANGEMENTS

Part V of this Odinance (Licensing and Regi stration)

52. (1) Wiere, wthin 2 years fromthe commencenent of Part V

of this Ordi nance —

1(4) Where a person is deened under section 22, 23, 24, 25,

26, 27, 28, 29, 30, 31 or 32 to have been licensed or registered

for aregul ated activity or approved as a responsi bl e officer, the
provi sions of this Odinance shall =

(a) applytoor inrelationto the person as theyapply

to or inrelation to a person who is |licensed or

regi stered for that regul ated activity or approved

as a responsi bl e officer (as the case may be); and

! Weaccept the drafting comment of the L egal Service Division of the L egislative Council and propose
the amendment to put it beyond doubt the general application of clause 52(4) to the provisions

specified therein, instead of confiningonly to casesinvolvingsole proprietor ship and par tner ship.




(b) incasethepersonisapartnershipor anindividual

(as the case may be) carrying on a business inthat

requl ated activity, so apply wth such

nodi fi cati ons under section 131 of this O di nance

as may be necessary-+n-case-he-is—apartnership-or
| ndividual . busi . I
| I o E I be).



60.

Part VI of this Ordinance (Capital requirenents,

client assets,
to internediaries)

VWhere —

records and audit relating

(a) Hediately—before the commencenent of Part VI of

t his Ordi nance, _any power coul d have been, but was

not, exercised under -

(i)

(i)

. : i I
section 52_or 53 of the repeal ed
Commodi ti es Tradi ng Ordi nance—ha—
L ati loal i I .
Y . . Ll in ;
: : i I

section 90, 91, 121AWor 121AX of the

repeal ed Securities O di nance—n—

L ati loal b I )
of that section+sstillinforce; or

The amendments seek to conbine old clauses 60 and 61. Moreover, the provision asrevised clarifies

the policy intention that where any power could have been but was not exercised under the specified
provisions of the repealed Ordinances befor e the commencement of the SF Ordinance, it could till be

exer cised in accor dancewith therepealed Ordinances aswell as preserve the effect of any power that
have been exer cised befor e the commencement of the Ordinance.




then —

(b)

. . L i ;
(111v)  an-appotntnent of an auditor under—
section 33 or 34 of the repeal ed
Lever aged Forei gn Exchange Tradi ng
O di nance—+n—+relationto—aticensed-
| e : I I i h

I . oY . . L
force; —and _or

bef ore such comencenent any power has been

(i)

exerci sed under any of the provisions referred to

in sub-paragraphs (a)(i), (ii) and (iii), and the

exerci se of the power would, but for the enact nent

of this O dinance, conti nueto have force and ef f ect

on or after such commencenent,

(A) where paragraph (a) applies, the power nmay be

exerci sed; or

(B)  where paragraph (b) applies, the exercise of

the power shall continue to have force and

ef f ect

as if this Ordinance had not been enacted; and




(ii)

t he provi si ons of the repeal ed Commbdi ti es Tradi ng

O di nance, therepeal ed Securities Ordinanceor the

repeal ed Leveraged Forei gn Exchange Tradi ng

O di nance (as the case may be) shall continue to

applytotheexerciseof the power andtoany natters

relating thereto (including any further exercise

of power) asif this Ordi nance had not been enact ed.







Part VIIl of this Odinance (Supervision and investigations)

362. \here —
(a) anypower—has-before the commencenent of Part VII|
of this O di nance—been—exercised-before-such—

comrencenment, any power could have been, but was

not, exercised under -

(i) section 29A, 30, 31, 33 or 36 of the
repeal ed Securities and Futures
Commi ssi on Ordi nance; or

(1) section 12, 41, 42, 44 or 47 of the
repeal ed Leveraged Forei gn Exchange
Tradi ng Ordi nance; andor

(b) before such comencenent any power has been

exerci sed under any of the provisions referred to

i n sub-paragraphs (a)(i) and (ii), andthe exercise
of the power would, but for the enactnent of this
Ordi nance, continue to have force and effect on or
after such commencenent,

t hen -

(1) (A where paragraph (a) applies, the power may be

exerci sed; or

The amendments to clauses 62(a) and (i)(A) clarify that where any power could have been. but was
not, exercised under ther elevant provisions of therepealed Ordinances befor e the commencement of

the SF Ordinance, it could still be exer cised under therepealed Ordinances. Clauses 62(b) and (i)(B),

which are preserved from the Blue Bill, on the other hand provides that where sich power has

already been exercised prior to the commencement of the SF Ordinance, the power would continueto
havefor ce and effect after the commencement of the SF Ordinance.




(i)

(B) where paragraph (b) applies, the exercise of
t he power shall continue to have force and
effect, as if this Odinance had not been
enact ed; and

t he provisions of the repealed Securities and

Fut ures Comm ssion Ordi nance or the repeal ed

Leveraged Forei gn Exchange Tradi ng Ordi nance (as

the case may be) shall continue to apply to the

exercise of the power and to anyether matters

relating thereto (including any further exercise

of power) asif this Odi nance had not been enact ed.

“62A. Wt hout prejudicetosection62, section172 of this Ordinance

applies even if

(a)

inthe case of subsection (1)(a), (b), (¢), (d) or

(e) of that section 172, the matter described in

such subsection as being suggested by the

circunstances referred to in such subsection has

occurred, or appears to the Comm ssion as

occurring, before the commencenent of Part VIl of

this O di nance; or

4 New clause @A seeks to put beyond doubt that clause 172 may apply also to conduct committed

before the commencement of the SF Ordinance. Clause 172, which is designed to replace the

existing section 29A of the SFC Ordinance, provides for the powers of the SFC to conduct a

preliminary inguiry into suspected misconduct of a listed corporation. Similar policy was adopted

for the investigatory powers conferred by the Organised and Serious Crimes Ordinance (Cap. 455),

which also extend to offences or crimes committed before the commencement of that Ordinance.

According to the Department of Justice, clause 62A doesnot contravene any relevant human rightsor

legal policy principles.




(b)

in the case of subsection (1)(f) of that section

172, the matter in respect of the investigation of

whi ch t he Conmi ssi on deci des to provi de assi stance

under section 179 of this Ordi nance has occurred,

or _appears to the Conm ssion as occurring, before

the commencenent of that Part.




63.

Part I X of this Ordinance (Discipline, etc.)

VWhere— -

(a) beforethe comencenent of Part | Xof this O di nance

-, any power coul d have been, but was not, exercised

under —

{a)y—any—conduct—event—matter or thing-that occurred
can be the subject of —

(i)

(i)

(iii)

the-exerciseof any power—under-section
35 or 36 of the repealed Commodities
Tradi ng O di nance;
the-exerci-se of any power—under section
55, 56,—60-or—6lsection 55, 56, 60(5),

61(2), 121R 121S, 121T, 121U, 121V or

121X of the repeal ed Securities

Ordi nance; or

the exercise of any power under section
11 or 12 of the repeal ed Leveraged
For ei gn Exchange Tradi ng Ordi nance;

andor

the powerhas-—not been—exerci-sed-before such-

cofrehRcerRht—oF

The amendmentsin clause 63 seek to rectify theinadver tent omission of refer encesto sections121R to

121V and 121X of the Securities Ordinance wher eby disciplinary power can also be exercise against
registered margin financiers in accordance with specified circumstances. Amendments are also

proposed for conforming with the drafting of similar provisions under Part 1 of Schedule 9to the SF

Bill.

10



t hen —

(b)

(i)

bef ore such comencenent any power has been

exerci sed under any of the provisions referred to
i n sub-paragraphs (a)(i), (ii) and (iii), and the
exerci se of the power woul d, but for the enact nent
of t hi s Ordi nance, continuetohaveforce andeffect

on or after such commencenent, —

(A) where paragraph (a) applies, the power may be

exerci sed; or

o h(a Lies) 4 :

(i)

 cod w0 b (b Lies:

(B) where paragraph (b) applies, the exercise of

t he power shall continue to have force and

ef fect,
as if this Odinance had not been enacted; and
subj ect to section 65, the provisions of the
repeal ed Commodities Tradi ng Ordi nance, the
repeal ed Securities Ordinance or the repeal ed
Leveraged Forei gn Exchange Tradi ng Ordi nance (as
the case may be) and the repeal ed Securities and
Fut ures Comm ssi on Ordi nance (where applicable)

shal | continuetoapplytothe exercise of the power

and to any appeals and other matters relating

thereto (including any further exerci se of power)

as if this Ordi nance had not been enacted.
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564. Wiere -

(a) the exercise of any power under section 63 results
in the revocation of any decl arati on of exenption
or therevocati on or suspensi on of any regi stration
or licence of any person, or the suspension of any
such registration or licence continues to have
force and effect by virtue of that section_ and

(b) the person has, by reason of the declaration or
registration or licence referred to in paragraph
(a), been deemed under any of the provisions of
sections 22 to 37~ to have been registered or
i censed under this Odinance, _

theregistrationor | icenceof thepersonunder this Odinance shal |
notw t hst andi ng sections 22 to 37, be regarded as havi ng been
revoked or suspended (as the case may be) on the sane terns and
conditions on which the declaration or registration or licence

referredtoin paragraph (a) is revoked or suspended—, _and secti ons

192(1) to (3), 193(2) and (5), 194 and 195 of this O di nance shal

apply, wth necessary nodifications, inrelationtothe revocation

or suspension as if it were a revocation or suspensi on under Part

| X of this Ordi nance.

5 Theamendment seeksto clarify the policy intention that a suspension or revocation consequent to the

exer cise of power under clause 63 of Schedule 9 shall have similar effect asa suspension or revocation
under Part I X of the SF Bill.

12



165. Where any power is exercised under section 63, an

application for reviewin respect of the exercise of the power may

be made to t he Securi ti es and Fut ures Appeal s Tri bunal and di sposed

of in all respects ih+respect—ofthe exerciseof thepower—as if

t he power had been exercised under Part | X of this O dinance.

”__ Minor technical drafting amendment.

13



Part X of this Odi nance (Powers of intervention

866. \Were -

t hen —

(a)

(b)

and proceedi ngs)

bef oret he commencenent of Part Xof thi s O di nance,
there has been served on any person a noticeany

power could have been, but was not, exercised

under -

(i) section39(H+4041(H42(4)e+43(1),

40, 41 or 43 of the repeal ed Securities

and Futures Conm ssion O di nance; or
(1i) section 50, 51, 52(1)+53(4) or 54{1) of
t he repeal ed Lever aged For ei gn Exchange

Tradi ng Ordi nance; and-—or

| M bt . i cht :

relatesbef ore such conmmencenent any power has been

exerci sed under any of the provisions referred to

i n sub- paragraphs (a) (i) and (ii), andthe exercise

of the power woul d, but for the enactnent of this

O di nance, conti nue to have force and effect on or

after such commencenent,

8 Theamendmentsto clauses 66(a) and (i)(A) clarify that where any power could have been, but was

not, exercised under therelevant provisions of therepealed Ordinances before the commencement of

the SF Ordinance, it could still be exercised under therepealed Ordinances. Clauses 66(b) and (i)(B),

which are preserved from the Blue Bill, on the other hand provide that where such power has alr eady

been exercised prior to the commencement of the SF Ordinance, the power would continue to have
force and effect after the commencement of the SF Ordi nance.
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(i)

(A) where paragraph (a) applies, the power may be

exerci sed; or

it : hibit] :

(i)

(B) where paragraph (b) applies, the exercise of

t he power shall continue to have force and
effect, as if this Odinance had not been
enact ed; and
subj ect to section 67, the provisions of the
repeal ed Securities and Futures Conm ssion
Ordi nance or both the repealed Securities and
Fut ures Conmi ssi on Ordi nance and the repeal ed
Leveraged Forei gn Exchange Tradi ng Ordi nance (as
the case may be) shall continue to apply to the

prohi-bitionorreguirenentexerci se of t he power and

to any appeals and other matters relating thereto

(includinganyfurther exercise of power) asif this

O di nance had not been enact ed.

Where any power is exercised under section 66, an

applicationfor reviewinrespect of the exercise of the power may

be made to t he Securities and Futures Appeal s Tri bunal and di sposed

respects as if the power had been exerci sed under Part

X of this Odinance.

Old clause 67 is now subsumed in clause 69 to follow the general transitional appeals arrangement

provided for in clause 69. New clause 67 specifiesthat any exer cise of power under clause 66 would
be subject to thereview of the Securitiesand Futures Appeals Tribunal.

15
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1967A. Section 207 of this Ordi nance applies evenif the conduct

of business or affairs in question has occurred, or appears to the

Conmi ssion as occurring, before the commencenent of Part X of this

O di nance.

10

In linewith the new clause 62A in Part VII1. new clause 67A in Schedule 9 seeksto clarify the policy

intention of clause 207 in Part X to avoid any doubts that clause 207 may only apply to conduct
committed after the commencement of the SF Ordinance. Clause 207, which is designed to replace

existing section 37A of the SFC Ordinance, providesthat the SFC may apply to the Court for a range
of civil remedies where it appearsto the SFC that the businesses of a listed corporation have been
conducted in a manner that is, for example, oppressive or prejudicial to its members or_involved
fraud or misfeasances, etc. The principd objective of thisprovision isto prevent the continuation of
the specified unfair conduct or to stop or rectify the adver se effects on investors. In practice, such
misconduct may only be discovered some time (e.0. months or years) after it is committed and it is
necessary that clause 207 should apply to such conduct to better protect investors. According to the
Department of Justice, applying clause 207 to pre-commencement conduct does not contravene any
relevant legal policy principle and isin line with the legal principles or policy applicable to this area
of the common law. As an extra safeguard against possible unfairness, the remedies under clause
207 are to be made availableat the discr etion of the Court.

17



Part XI of this Ordinance (Securities and
Fut ures Appeal s Tri bunal)

1169. Subjectto-sections—65-and 67 —where —
(a) beforethecomencenent of Part Xl of this O di nance
an appeal has not been nmade under -
(i) Part Il of the repealed Securities and
Fut ures Comm ssi on O di nance; or
(i) Part | Xof t he repeal ed Lever aged For ei gn
Exchange Tradi ng Ordi nance; and
(b) the tine within whichthe appeal nay be nmade under
such Part is running and has not expired upon such
conmencenent ,
t he appeal nmay be made to the Securities and Futures Appeal s Panel
and di sposed of in all respects as if this O di nance had not been

enact ed.

1270. Where, by virtue of sections—66—68 andor 69, any appeal is
or is to be nade or continued, and disposed of, under -
(a) Part 11l of the repeal ed Securities and Futures
Comm ssi on Ordi nance; or
(b) Part | Xof therepeal ed Leveraged Forei gn Exchange

Tradi ng Ordi nance,

! The amendment to remove* Subject to sections 65 and 67" is of technical nature and is proposed for
the reason that clauses 65 and 67 (which deal with application for review of decisions made after
commencement of the SF Ordinance) bear no relevance to clause 69 (which deals with eal against
decisions made befor e commencement of the SF Ordinance).

2 _The amendment to remove reference to “section 66” is of technical nature and is proposed as the
position is cover ed by clauses 68 and 69.
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then, without Iimting the generality of sectionsé6~ 68 and 69
(i ncluding the power to appoint any person as a nenber (whether
as t he chai rman, deputy chai rman or ot her nenber) of the Securities
and Fut ur es Appeal s Panel established by section 18 of t he repeal ed
Securities and Futures Conm ssion Ordinance or as a nmenber of a
tri bunal appoi nted under that O dinance) -—
(i) any person who i medi at el y bef ore t he commencenent
of Part XI of this Odinance hol ds any office as
a menber (whether as the chai rman, deputy chai r man
or other menber) of the Securities and Futures
Appeal s Panel or as a nenber of the tribunal to
determ ne t he appeal shall, for the purposes of the
appeal , continueto holdthe sane officeonthe sane
terms and conditions as if this O dinance had not
been enacted; and
(ii) the Securities and Futures Appeal s Panel and the
tribunal shall, for the purposes of the appeal,
continue inexistence as if this O di nance had not

been enact ed.

Fi nanci al Servi ces Bureau
Securities and Futures Conm SSion
6 February 2002
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