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LEGISLATIVE COUNCIL BRIEF

Mandatory Provident Fund Schemes Ordinance
(Chapter 485)

MANDATORY PROVIDENT FUND SCHEMES (AMENDMENT)
BILL 2001

INTRODUCTION

At the meeting of the Executive Council on 15 May 2001, the
Council ADVISED and the Chief Executive ORDERED that the Mandatory
Provident Fund Schemes (Amendment) Bill 2001 (the Bill) at Annex should be
introduced into the Legislative Council to make a number of technical
amendments to the Mandatory Provident Fund Schemes Ordinance (the
Ordinance).

BACKGROUND AND ARGUMENT

2. In the course of preparing for the implementation of the
Mandatory Provident Fund (MPF) System, we have identified provisions in
the Ordinance and Mandatory Provident Fund Schemes (General) Regulation
(the Regulation) which could be improved to better protect the interests of
scheme members and enhance the effective operation of the System. Major
amendments proposed are as follows :

Enhance Protection for Scheme Members
(A) Conditions for Approval of Trustees

3. The Mandatory Provident Fund Schemes Authority (MPFA) is
vested with the statutory function to approve and regulate the activities of
trustees of registered MPF schemes. Section 20(8) of the Ordinance provides
that in approving an applicant as an approved trustee, the MPFA may impose
such conditions with respect to the conduct of the applicant’s business as it
considers appropriate. The section is silent on whether the MPFA could amend
existing conditions or add new ones. To put it beyond doubt, we propose to
empower the MPFA to impose additional conditions or to amend existing ones
after it has given notice to a trustee and having provided the trustee with an



opportunity to make representations. \We also propose to allow the MPFA to
waive a condition imposed where it is satisfied that compliance is not
reasonably practicable in a particular case. Many of the conditions imposed
reflect requirements in the MPF legislation as well as the prevailing best
market practice. It is necessary for the MPFA to have the power to modify and
update the conditions to reflect the amendments to the MPF legislation and the
prevailing best market practice. Any aggrieved party may appeal against the
MPFA's decision.

(B) Conditions for Scheme Registration

4, Section 6E of the Ordinance empowers the MPFA to register
MPF Schemes. Sections 21 and 21A of the Ordinance specify that an
application for the registration of a provident fund scheme as an employer
sponsored scheme, or master trust scheme, or industry scheme may be made to
the MPFA. Again, the legislation is silent on whether the MPFA can impose
additional conditions after such schemes have become registered. To put it
beyond doubt, we propose to state clearly in the legislation that the MPFA
would have the power to impose additional, or amend or waive existing,
registration conditions. An opportunity for the trustee to make representations
and an appeal mechanism against the MPFA's decision would also be
provided.

(C) Approval of Pooled Investment Funds

5. Section 6 of the Regulation which sets out the procedures for
approval of pooled investment funds empowers the MPFA to vary or impose
conditions for an approved pooled investment fund as it considers appropriate.
Since the MPF legislation and investment guidelines are subject to constant
updating, the MPFA may need to impose corresponding additional conditions
on such funds. It is arguable that the authority to “vary” will include the
authority to “add” new conditions. We therefore propose to amend the
Regulation to put it beyond doubt that the MPFA shall have the authority to
Impose additional conditions for an approved pooled investment fund. Where
the MPFA varies or imposes additional conditions, the MPFA should give
written notice to the trustee, investment manager or the insurer, where
appropriate, of the approved pooled investment fund, and provide them with an
opportunity to make representations.

(D) Adequate Reserves for Guarantor of an Approved Pooled Investment
Fund

6. It is fundamentally important for trustees of registered schemes to



maintain adequate reserves to cover the investment guarantee offered in their
investment arrangements. Hence section 46(1A)(r) of the Ordinance
empowers the Chief Executive in Council to make regulations to require the
approved trustee of registered schemes to maintain adequate reserves. In
practice, many registered schemes structure their investment arrangements by
investing in approved pooled investment funds. Such funds are not subject to
the same reserve requirements. For prudential regulatory purposes, it is
considered necessary to require the guarantor of approved pooled investment
funds, i.e. an authorized insurer or an authorized financial institution as the
case may be, to maintain adequate reserves to support the investment
guarantee. \We therefore propose to expand the regulation-making power of
the Chief Executive in Council so that the necessary reserving regulations
could be made.

(E) Governing Rules

7. At present, the prior approval of the MPFA is required before
changes could be made to the governing rules (as defined in section 2 of the
Ordinance) of a scheme. This is to ensure that there would not be any changes
to the documents of an MPF scheme which would contravene MPF
requirements and thus adversely affect scheme members' interests. In practice,
there are three major documents of an MPF scheme. The trust deed which is
the document governing the establishment of the scheme; the offering
document which sets out further details of the scheme, including benefit
payment, benefit transfer and investment options, etc.; and the participation
agreement which contains the terms and conditions agreed between a
participating employer and the scheme trustee, including the rules in relation to
voluntary contribution arrangement.

8. It is unclear whether the present definition of ‘governing rules'
captures the offering document and participation agreement. This is not
satisfactory. To enable the MPFA to forestall any changes to scheme features
and terms which may adversely affect scheme members’ interests, we propose
to expand the definition of “governing rules” in section 2 to include offering
document and participation agreement.

(F) Failure to Make a Voluntary Contribution

9. In addition to mandatory contributions, employers and employees
can make contributions voluntarily. The Regulation provides that a voluntary
contribution arrangement should terminate and accrued benefits be paid to the
employees when the employer can no longer meet his obligation to make
contributions after a period of six months. However, there is ambiguity in the



interpretation of the 'six-month period', in that if the governing rules of a
scheme stipulates a due date for the voluntary contribution, the six-month
period might then be taken to count from the due date instead of the end of the
payroll cycle. We therefore propose to clarify the legislation putting it beyond
doubt that where the voluntary contribution amount is determined by reference
to the income of the employee concerned, the six-month period would start
counting from the end of the payroll cycle. Where the contribution amount is
determined by reference to periods of employment, the six-month period
would start from the end of each period of employment.

(G) Surcharge on Default Contribution

10. Under section 18(2) of the Ordinance, where the employer fails to
make a mandatory contribution, a contribution surcharge of up to 20% per
annum on arrears shall be imposed on the employer. The Regulation which
sets out the mechanism for levying such surcharge only provides for levying
the surcharge up to the end of the second payment period. This effectively puts
a cap on the amount of surcharge, even in the event that the mandatory
contribution remains outstanding. This is not desirable. To deter any further
delay by the defaulter in making good default contributions, we propose to
empower the MPFA to issue further notices to the defaulting employer,
specifying payment periods after the second payment period, and levying
contribution surcharge on any outstanding arrears.

Enhance MPFA's Operation and Regulation of the MPF System
(A) Functions of the MPFA

11. The functions of the MPFA, as described in section 6E of the
Ordinance, are set out in general terms. We propose to clarify the provisions
by stating the specific functions of —

(@) considering and proposing reforms of the law relating to
occupational retirement schemes or provident fund schemes; and

(b) promoting and encouraging the development of the retirement
schemes industry in Hong Kong, including the adoption of a high
standard of conduct and sound prudent business practices by
trustees and other service providers.

Other financial regulators, for example, the Securities and Futures
Commission (SFC), are also provided with similar statutory functions in
respect of matters under their purview.



(B) Efficient Financial Management

12. Unlike other statutory bodies, for example the SFC and Hospital
Authority, MPFA is not empowered to borrow under the Ordinance. In fact,
borrowing is necessary to enable an organization to set up bank overdraft
facilities to enhance cashflow management capabilities and to avoid setting
aside excessive idle cash to make allowance for unexpected events. Therefore
we propose to allow MPFA, with the approval of the Financial Secretary, to
borrow money on such security or other conditions as it considers expedient.

(C) De-registration of Scheme

13. Under section 34A of the Ordinance, with the exception of the
voluntary winding up of an employer sponsored scheme, a registered scheme
can only be wound up by the court. However, there may be a situation in
which a registered scheme does not have any scheme members nor scheme
assets. In such a situation, it may not be necessary to go through the court to
wind up the scheme. A simple de-registration will suffice. We therefore
propose to provide MPFA with the power to de-register a registered scheme
upon application from the relevant trustee, provided that the scheme has no
scheme members and no scheme assets.

Clarifications and Removal of Anomalies
(A) Master Trust Schemes and Employer Sponsored Schemes

14, Under the Ordinance, “master trust scheme” is defined as a
registered scheme membership of which is open to relevant employees, self-
employed persons and persons who, having accrued benefits in another
registered scheme, wish to have their benefits transferred. This definition does
not cover a person who has benefits transferred from an occupational
retirement scheme to an MPF scheme. Furthermore, employees who are below
the age of 18, of or above the age of 65 and whose employers wish to enrol
them (and they agree to be so enrolled) in an MPF scheme to make voluntary
contributions are not included. The latter problem also exists in the definition
of “employer sponsored scheme”. We propose to amend the definitions of
“employer sponsored scheme” and “master trust scheme” such that their
membership will also be open to all such persons.



(B) Contribution in respect of Casual Employee

15. In respect of casual employees’, the Regulation requires
employers to make contributions either on the same day when the relevant
income is paid; or on or before the 10™ day after the last day of the contribution
period. In practice, it is sometimes not feasible for employers to make
contributions on the same day, for example, some casual employees are paid
very late at night or outside office hours.

16. To overcome the above operational difficulties, we now propose
to give some flexibility to employers by amending the definition of the
contribution day applicable to a casual employee to the effect that it would
mean either the 10" day after the last day of the relevant contribution period, or
the next working day (other than a Saturday) immediately subsequent to the
payment of the relevant income.

Legislative Review

17. In the course of preparing for and implementing the MPF System,
there have been comments on the relevant legislative provisions. Given that
the MPF System has just been launched for five months, it is possible that
some problems that have been raised are transient and should diminish once
the relevant parties are more familiar with the operation of the MPF System on
a regular basis, whilst other new problems may emerge with time. We
recognize the need to conduct a review on the operational aspects of the MPF
legislation, in the light of the experience of the MPFA. \We expect the review
to commence towards the end of this year, one year after the full
implementation of the System.

THE BILL

18. Clause 2(a)(ii) expands the definition of “company” to include a
“corporation”. This would enable some of the provisions in the Ordinance to
apply to all foreign corporations incorporated overseas and regardless of
whether they are registered under the Companies Ordinance.

“ Note
Casual employees are defined in the Ordinance to mean those relevant employees who are —
(a) engaged in an industry for which a provident fund scheme is registered as an industry scheme (i.e. the
construction and catering industries); and
(b) employed in that industry by an employer on a day-to-day basis or for a fixed period of less than 60
days.



19. Clause 2(a)(iii), (iv) and (vi) expand the definitions of

“employer sponsored scheme”, “governing rules” and “master trust scheme”
(paragraphs 7, 8 and 14 above).

20. Clause 3 seeks to set out more clearly the functions of the MPFA
and clause 4 confers the MPFA the power to borrow money.

21. Clauses 5 and 7(b) seek to remove the ambiguity in sections 7
and 7C of the Ordinance by specifying that the relevant time for the purpose of
determining when an employer/self-employed person should register his
employee/himself as a member of a registered scheme should count from the
beginning of the date on which the employment (or self-employment) begins.

22. Clause 7(c) puts it beyond doubt that self-employed persons who
are less than 18 years of age or who have reached retirement age are not
required to join MPF schemes or make mandatory contributions.

23. Clauses 9, 10 and 11 empower the MPFA to impose, amend or
waive conditions imposed on an approved trustee, registered master trust
schemes, employer sponsored schemes and industry schemes. Any aggrieved
party may appeal against the MPFA's decision by lodging an appeal with the
MPF Schemes Appeal Board (clause 20).

24, Clause 13 empowers the MPFA to cancel the registration of a
scheme upon application from the relevant trustee, provided that the scheme
has no scheme members and no scheme assets.

25. Clause 14 seeks to provide immunity from civil liability for
MPFA and its directors and employees acting in good faith in the performance
or purported performance of any function under the Ordinance. Similar
Immunity provisions are provided in the Banking Ordinance and Securities
and Futures Commission Ordinance.

26. Clause 18 expands the regulation-making power of the Chief
Executive in Council to make regulations to require the guarantor of an
approved pooled investment fund to maintain adequate reserves so as to
provide investment guarantees.

217, Clause 21 and the Schedule make consequential and other
technical amendments to the Regulation. These include clarifying when the
six-month period in respect of failure to make voluntary contributions would
start (section 4); empowering the MPFA to impose additional conditions on
approved pooled investment funds (section 2); rectifying an omission and



Imposing an obligation on the approved trustees to ensure that the contract of
appointment appointing a custodian would prohibit a person who is not eligible
to be a delegate of the custodian to assume such a position (section 7);
clarifying the contribution day applicable to casual employees so that
employers of such employees may make contributions on the day following
the payment of income (section 10).

PUBLIC CONSULTATION

28. We have consulted the MPF Schemes Advisory Committee in
respect of the proposed amendments. It has not raised any objection to the
proposals. The Legislative Council Panel on Financial Affairs has also been
briefed on the proposals. The MPFA has also sought the views of employer
associations and the relevant professional bodies in the retirement schemes
industry. In preparing the Bill, we have taken into account the views expressed
by these bodies.

BASIC LAW IMPLICATIONS

29. The Department of Justice advises that the Bill does not conflict
with those provisions of the Basic Law carrying no human rights implications.

HUMAN RIGHTS IMPLICATIONS

30. The Department of Justice advises that the Bill is consistent with
the human rights provisions of the Basic Law.

BINDING EFFECT OF THE LEGISLATION

31. The amendments made by the Bill will not affect the current
binding effect of the Ordinance and the Regulation.

FINANCIAL AND STAFFING IMPLICATIONS

32. The proposal of empowering the MPFA to borrow money will
enhance the financial management capability of the MPFA and allows it to
generate better investment returns to fund its operations. Other proposals only
seek to improve the operational effectiveness of the MPF System and are
mainly technical in nature. They will neither require Government, as an



employer, to incur additional MPF contributions nor generate additional
workload for Government. The Bill will have no additional financial or
staffing implications for Government.

ECONOMIC IMPLICATIONS

33. The Bill will facilitate the operation of the MPF System, and
enhance the effectiveness of the regulation of MPF schemes by the MFPA.
Thus it will better protect the interest of MPF scheme members, and have
beneficial effects on the retirement schemes industry generally.

LEGISLATIVE TIMETABLE

34. The legislative timetable is as follows —
Publication in the Gazette 18 May 2001
First Reading and commencement of 23 May 2001

Second Reading debate

Resumption of Second Reading debate,  To be notified
committee stage and Third Reading

PUBLICITY

35. A press release will be issued shortly. A spokesman will be
available for answering media enquiries.

ENQUIRIES

36. For any enquiries, please contact Miss Maureen To, Principal
Assistant Secretary for Financial Services (Retirement Schemes and
Insurance), at 2528 9016.

Financial Services Bureau
16 May 2001
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A BI LL
To

Amend the Mandatory Provident Fund Schenes O di nance.

Enacted by the Legislative Council.

1. Short title
This Ordi nance may be cited as the Mandatory Provident Fund

Schenes (Anendnent) O dinance 2001.

2. Interpretation
Section 2 of the Mandatory Provi dent Fund Schenes O di nance
(Cap. 485) is anmended -
(a) in subsection (1) -
(i) in the definition of “accrued benefits”, by
addi ng “including suns” after “tine,”;
(ii) by repealing the definition of “conpany”
and substituting —
““conpany” (2F]) -
(a) neans -

(i) a conpany
within the
meani ng of
t he Conpani es
Or di nance
(Cap. 32); or

(ii) an oversea
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conpany;
(b) includes a corporation
in the case of -

(i) the
definitions
of
“associ at ed
conpany”,

“chi ef
executive
of ficer”,
“controller”,
“officer”,
“oversea
conpany”,
“share” and
“voting
share”; and
(ii) the
provi si ons of
section 44(1),
section 7(2)
of Part 2 of
Schedul e 1A
and Schedul e
8, ",

(ii1) in the definition of *“enployer sponsored
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schene”, in paragraphs (a) and (b), by

repealing “rel evant”;

(iv) by repealing the definition of

rul es” and substituting —
““governing rul es” (E[RHH],

a registered schenme -

“gover ni ng

inrelation to

(a) subject to paragraph (b),

nmeans those rul es and

provi sions —

(i) <contained in —

(A)

(B)

a trust

i nstrument
or ot her
docunent,

i ncl udi ng
any offering
docunent or
partici pation
agr eenent,
relating

t hereto; or
t hat

i nstrument
and t hat
docunent

t aken
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t oget her;
and
(ii) governing —
(A the
est abl i shrent
of the
schene; or
(B) the
adm ni stra-
tion of the
schene;
(b) does not include rules or
provi sions declared in a
noti ce under subsection (3)
to be rules or provisions
to which this definition
does not apply;”;
(v) by repealing the definition of “mandatory
contribution” and substituting —
““mandat ory contribution” (s&EETEEE
nmeans -
(a) an anpbunt that is paid
or payable as a
contribution to a
regi stered schenme under

section 7A or 7C, or



(vi)
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(b) mnimum MPF benefits,

to which section 5(1)(b)

of Schedule 2 to the

Mandat ory Provi dent

Fund Schenes (Exenption)

Regul ation (Cap. 485

sub. leg.) applies,

t hat have been

transferred to a

regi stered schene;”;

in the definition of “master trust

schene” -

(A) in paragraph (a), by repealing
“rel evant”;

(B) in paragraph (c), by repealing “first-
menti oned schene,” and substituting
“first-nmentioned schene; and”;

(© by adding -

“(d) persons who, having benefits
in an ORSO exenpted schene,
or an ORSO regi stered schene,
wi t hin the neani ng of
section 2(1) of the
Mandat ory Provi dent Fund
Schenmes (Exenpti on)

Regul ation (Cap. 485 sub.

l eg.), wish to have those
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benefits transferred to the
first-mentioned schene, ”;

(vii) in the definition of “oversea conpany”, by
repeal i ng “conpany” where it secondly
appears and substituting “body corporate”;

(viii) in the definition of “participating
enpl oyer”, by repealing “relevant”;
(ix) in the definition of “retirenent age”, by
repealing “a relevant” and substituting
“an”;
(x) by adding -

““corporation” (3:E) means a body
corporate which is incorporated
in a place outside Hong Kong and
is not an oversea conpany;

“m ni num MPF benefits” (H{E&REIEATES
F]2%%) has the same meaning as in

section 1(1) of Schedule 2 to the
Mandat ory Provi dent Fund Schenes

(Exenption) Regul ation (Cap. 485

sub. leg.);

“of fering docunment” (EEHISCEE), in

relation to a regi stered schene,
means a docunent -
(a) containing information

on the schene; and



(b)
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inviting participation
in the schene by
prospective
participating enpl oyers
and prospective nenbers

of the schene;

“participation agreement” (ZHEE), in

relation to a regi stered schene,

nmeans an agreenent -

(a)

(b)

(c)

bet ween a participating
enpl oyer and the
approved trustee of the
schene for the enpl oyer
and his enpl oyees to
participate in the
schene;

bet ween a sel f-enpl oyed
person and the approved
trustee of the schene
for the self-enployed
person to participate
in the scheneg;

bet ween a person
intending to maintain a
preserved account in

the schene and the



(b)
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approved trustee of the
schene;

“preserved account” ({RE{MEF) has the

sanme neaning as in section 2 of

t he Mandatory Provi dent Fund
Schenmes (General) Regul ation (Cap.
485 sub. leg.);

“wor ki ng day” (T.{gH) means any day

ot her than -

(a) a public holiday;

(b) a gale warning day or
bl ack rai nstorm war ni ng
day within the neaning
of section 71(2) of the
Interpretation and
General ( auses

Ordinance (Cap. 1).7;

by addi ng —

“(3) The Authority may, by notice published
in the Gazette, and subject to such conditions,
if any, as are specified in the notice, declare
rules or provisions specified in the notice to
be rules or provisions to which the definition
of “governing rul es” does not apply.

(4) For the avoi dance of doubt, it is

her eby decl ared that a notice published under
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subsection (3) is subsidiary legislation.”.

3. Functions of Authority
Section 6E(1) is anended by adding -
“(ea) to consider and propose reforns of the lawrelating to

occupational retirenent schenmes or provident fund schenes;

(eb) to pronpte and encourage the devel opnent of the
retirenment schene industry in Hong Kong, including the
adoption of a high standard of conduct and sound prudent
busi ness practices by trustees and ot her service

provi ders;”.

4. Section added
The followng is added after section 6Q —
“6QA. Authority may borrow noney
The Authority may, with the approval of the Financi al
Secretary, borrow noney on such security or other conditions as

it considers expedient.”.

5. Enpl oyer to arrange for enpl oyees
to becone schene nenbers

Section 7(3)(b)(ii) is amended by addi ng “the begi nning of”

before “the date”.

6. Enpl oyer and rel evant enpl oyees required
to contribute to registered schene

Section 7A is anended —

(a) in subsection (7), by repealing “inconme” and
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substituting “rel evant inconme earned”;
(b) in subsection (10), in the definition of
“contribution period”, in paragraphs (a), (b) and (c),

by adding “or should pay” after “pays”.

Duty of self-enployed person to
becone schene nenber

Section 7C is anended —

(a) in subsection (1)(b), by adding “subject to the
provi sions of the Mandatory Provi dent Fund Schenes
(CGeneral) Regulation (Cap. 485 sub. leg.),” after
“must,”

(b) in subsection (2), in the definition of “the rel evant
time”, in paragraph (b), by repealing “the date on
whi ch t he person becones sel f-enpl oyed” and
substituting “the beginning of the date on which the
per son becones sel f-enpl oyed”;

(c) by adding —

“(6) This section does not apply to a self-
enpl oyed person who is —
(a) less than 18 years of age; or

(b) of or nore than retirenment age.”.

Vol untary contri butions
Section 11 is anended -
(a) by repealing subsections (1) and (2) and

substituting —
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“(1) The enployer of a person nay arrange
for the person to join and pay contributions to
a registered schenme notw t hstanding that the
person is |less than 18 years of age or is of or
nore than retirenent age. The enpl oyer may pay
contributions to the schene in respect of the
person, but is not obliged to do so, whether or
not the person pays contributions to the schene
whi | st being of that age.
(2) A self-enployed person may join and
pay contributions to a registered schene
not wi t hstanding that the person is |ess than 18
years of age or is of or nore than retirenent
age.”;
(b) by repealing subsection (7) and substituting —
“(7) Any contributions —
(a) paid to a registered schene as
provided by this section; or
(b) consisting of any benefits, other
t han m ni rum MPF benefits to
whi ch section 5(1)(b) of Schedul e
2 to the Mandatory Provident Fund
Schenmes (Exenption) Regul ation
(Cap. 485 sub. leg.) applies, of
a nenber of an ORSO exenpted
schenme, or an ORSO regi stered

schenme, within the neaning of



Page 12
section 2(1) of the Mandatory
Provi dent Fund Schenes (Exenpti on)
Regul ation (Cap. 485 sub. leg.),
transferred to a registered
schene,
are voluntary, but are subject to the governing

rul es of the schene.”.

Approval of trustees
Section 20 is anmended by addi ng —
“(12) Were the Authority —
(a) has decided that it is appropriate to —

(i) amend any conditions inposed under
subsection (8) or this subsection with
respect to the conduct of an approved
trustee’ s business; or

(1i1) inpose conditions with respect to the
conduct of an approved trustee’s
busi ness; and
(b) has given to the approved trustee —

(i) not less than 7 working days’ advance
notice of its decision, specifying its
grounds; and

(ii) an opportunity to nake witten
representations as to why the
condi ti ons should not be anended or

i nposed,
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then the Authority may —

(i)

(i)

by witten notice served on the approved

trustee —

(A) anmend any conditions inposed under
subsection (8) or this subsection with
respect to the conduct of the approved
trustee’ s business; or

(B) inpose conditions with respect to the
conduct of the approved trustee’s business;
and

if the notice is acconpanied by a certificate of

approval issued by the Authority specifying the

conditions inposed under this section with
respect to the conduct of the approved trustee’s
busi ness as those conditions are in force after
the service of the notice, require the approved
trustee to surrender to the Authority the | ast
certificate of approval issued under this

section to the approved trustee not |ater than 7

wor ki ng days after the service of the notice.

(13) The Authority may wai ve a person’s conpliance with a

condition inposed under subsection (8) or (12) -

(a)
(b)

in a particular case; and

where the person satisfies the Authority that
such conpliance is not, or has not been,
reasonably practicable in all the circunstances

of that case.”.
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10. Application for registration as enpl oyer
sponsored schene or master trust schene

Section 21 is anended —

(a) in subsection (8)(b), by repealing “on behalf of any
rel evant enpl oyee or sel f-enpl oyed person.” and
substituting —

“on behal f of -
(i) any relevant enpl oyee; or
(ii) any self-enployed person who is 18
years of age or over and bel ow
retirement age.”;

(b) by adding -

“(8A) Wthout prejudice to the operation of
subsection (8), on registering a provident fund
schenme, the Authority may inpose such conditions
Wi th respect to the adm nistration or marketing
of the schene as it considers appropriate.”;

(c) in subsection (11), by adding “and, if the Authority
has i nposed conditions under subsection (8A) wth
respect to the admnistration or marketing of the
schenme, nust specify those conditions in the
certificate or in a docunent acconpanying the
certificate” after “registration”;

(d) by adding -

“(12) Were the Authority —

(a) has decided that it is

appropriate to —



(i)

(i)

(b)

has gi ven

trustee —

(i)

(i)

then the Authority may -

(i)

Page 15
anend any conditions
i mposed under
subsection (8A) or this
subsection wth respect
to the adm nistration
or marketing of a
regi stered schene; or
i npose conditions with
respect to the
adm ni stration or
mar keting of a
regi stered schene; and
to the approved
not | ess than 7 working
days’ advance notice of
its decision,
specifying its grounds;
and
an opportunity to nmake
witten representations
as to why the
condi ti ons shoul d not

be anended or inposed,

by witten notice served on the

approved trustee —
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(A) anmend any conditions inposed
under subsection (8A) or
this subsection with respect
to the admnistration or
mar keti ng of the schene; or
(B) inpose conditions with
respect to the
adm ni stration or marketing
of the schene; and
(i) if the notice is acconpanied by a
certificate of registration
i ssued by the Authority
speci fying the conditions inposed
under this section with respect
to the adm nistration or
mar keti ng of the schenme as those
conditions are in force after the
service of the notice, require
t he approved trustee to surrender
to the Authority the | ast
certificate of registration
i ssued under this section to the
approved trustee not |ater than 7
wor ki ng days after the service of
t he noti ce.
(13) The Authority nay waive a person’s

conpliance with a condition inposed under
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subsection (8A) or (12) -
(a) in a particular case; and
(b) where the person satisfies the
Aut hority that such conpliance is
not, or has not been, reasonably
practicable in all the

ci rcunst ances of that case.”.

11. Applications for registration of
schenes as industry schenes

Section 21A is anmended —
(a) in subsection (8), by repealing “or self-enployed
person who is enpl oyed or engaged” and substituting
“who is enpl oyed, or any self-enpl oyed person who is
18 years of age or over and below retirenent age and
engaged, ”;
(b) by adding -

“(8A) Wthout prejudice to the operation of
subsection (8), on registering a provident fund
schenme as an industry schenme, the Authority may
i npose such conditions with respect to the
adm ni stration or marketing of the schene as it
consi ders appropriate.”;

(c) in subsection (11)(b), by adding “and, if the
Aut hority has inposed conditions under subsection (8A)
Wi th respect to the adm nistration or marketing of

t he schene, nust specify those conditions in the



(d)

Page
certificate or in a docunent acconpanying the
certificate” after “registration”;
by addi ng —

“(12) Were the Authority —
(a) bhas decided that it is
appropriate to —
(1) amend any conditions

i nposed under

18

subsection (8A) or this

subsection wth respect

to the adm ni stration
or marketing of a

regi stered schene; or

(ii) inpose conditions with

respect to the
adm ni stration or

mar keting of a

regi stered schene; and

(b) has given to the approved

trustee —

(1) not less than 7 working

days’ advance notice of

its decision,

specifying its grounds;

and

(ii) an opportunity to nake

witten representations
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as to why the
condi ti ons shoul d not

be amended or i nposed,

then the Authority may —

(i)

(i)

by witten notice served on the

approved trustee —

(A) anmend any conditions inposed
under subsection (8A) or
this subsection with respect
to the admnistration or
mar keti ng of the schene; or

(B) inpose conditions with
respect to the
adm ni stration or marketing
of the schene; and

if the notice is acconpani ed by a

certificate of registration

i ssued by the Authority

speci fying the conditions inposed

under this section with respect

to the admnistration or

mar keti ng of the schenme as those

conditions are in force after the

service of the notice, require

t he approved trustee to surrender

to the Authority the | ast

certificate of registration
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i ssued under this section to the
approved trustee not |ater than 7
wor ki ng days after the service of
t he noti ce.

(13) The Authority nay waive a person’s
conpliance with a condition inposed under
subsection (8A) or (12) -

(a) in a particular case; and

(b) where the person satisfies the
Aut hority that such conpliance is
not, or has not been, reasonably
practicable in all the

circunstances of that case.”.

12. Wnding up of registered schenes
otherwi se than in accordance
with section 34 or 34D

Section 34A(1) is anended by adding “or 34D after “section 34".

13. Section added
The followng is added after section 34C —
“34D. Cancel lation of registration of
regi stered schene whi ch has no
schene nenbers, etc.
(1) On being satisfied on the application of the approved
trustee of a registered schene that the schene has no schene
menbers, no schene assets and no liabilities (including

obligations to participating enployers and schene nenbers), the

Aut hority must cancel the registration of the schene.
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(2) An application nust -
(a) be in a formapproved by the Authority; and
(b) contain such information, and be acconpani ed by
such docunents, as are specified in the form
(3) The Authority may, by witten notice, require an
applicant to provide such additional information and docunents
as are reasonably necessary to enable it to determ ne the
application. |f such a requirenent is not conplied with within
a reasonable tinme specified in the notice, the Authority may

reject the application.”.

14. Section added
The followi ng is added -
“42B.  Immunity
No civil liability shall be incurred by the Authority, a
director of the Authority or an enployee of the Authority in
respect of anything done, or omtted to be done, by the
Aut hority, director or enployee, as the case may be, in good
faith in the performance or purported performance of any

functi on under this Odi nance.”.

15. O fences by approved trustees
Section 43A(3) is anmended by adding “, 20(12)(ii), 21(212)(ii)

or 21A(12)(ii)” after “section 14(3)”.

16. O fences by sel f-enployed persons

Section 43C(1) is anended by adding “who is 18 years of age or
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over and below retirenent age” after “self-enployed person”.

17. Application and interpretation of
sections 45B and 45C

Section 45(1) is repealed and the foll ow ng substituted —
“(1) Sections 45B and 45C apply to —
(a) approved trustees;
(b) participating enployers; and
(c) self-enployed persons who are 18 years of age or over

and bel ow retirenment age.”.

18. Regul ations

Section 46(1A) is anended -
(a) in paragraph (r), by repealing “#{£" and substituting
“IREE
(b) by adding -
“(wa) requiring the guarantor of an approved

pool ed i nvestnment fund, within the nmeaning
of section 2 of the Mandatory Provi dent
Fund Schenes (Ceneral) Regul ation (Cap.
485 sub. leg.), to nmaintain adequate
reserves so as to provide investnent

guar ant ees; ”.

19. Exenpt persons
Schedule 1 is amended, in Part I, initem7(2), in the

definition of “relevant tine”, in paragraph (b), by adding “the
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begi nning of” before “the date”.

20. Decisions which may be the
subj ect of an appeal

Schedule 6 is anended —
(a) by adding after section 2 —

“2A. A decision of the Authority amendi ng
conditions inposed on an approved trustee.

2B. A decision of the Authority inposing
condi tions on an approved trustee
subsequent to the trustee’s approval.”;
(b) by adding after section 6 —

“6A. A decision of the Authority anmendi ng
conditions inposed on the adm nistration or
mar keti ng of a registered schene.

6B. A decision of the Authority inposing
conditions on the adm nistration or
mar keti ng of a registered schene subsequent

to the schene’s registration.”.

21. Consequential and ot her anmendnents to

Mandat ory Provi dent Fund Schenes

(CGeneral) Regul ation

The provisions of the Mandatory Provi dent Fund Schenmes (General)
Regul ation (Cap. 485 sub. leg.) are anended as specified in the

Schedul e.
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SCHEDULE [s. 21]

CONSEQUENTI AL AND OTHER AMENDMENTS TO MANDATORY
PROVI DENT FUND SCHEMES ( GENERAL) REGULATI ON

1. Interpretation
Section 2 of the Mandatory Provident Fund Schenmes (General)
Regul ation (Cap. 485 sub. leg.) is anended -

(a) by repealing the definition of “corporation”;

(b) in the definition of “preserved account”, by
repeal i ng everything after and including “includes”
and substituting —

“includes —

(a) a fornmer contribution account of the
menber retained in the scheme under
section 147(6);

(b) the nmenber’s benefits, if any,
transferred to the schene froman ORSO
exenpt ed schene or an ORSO regi stered
schene; ”;

(c) by repealing the definition of “working day”;

(d) by adding -

““ORSO exenpt ed schene” (FZ5:ERE%E1E]) has the
same neaning as in section 2(1) of the

Mandat ory Provi dent Fund Schenes (Exenption)

Regul ation (Cap. 485 sub. leg.);

“ORSO registered schene” (HkZE:ERIFMETSE]) has the

sanme neaning as in section 2(1) of the
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Mandat ory Provi dent Fund Schenes (Exenption)

Regul ation (Cap. 485 sub. leg.);”.

What is an approved pool ed i nvest nent
fund for the purposes of
this Regul ation?

Section 6 is anended —

(a) in subsection (2), by repealing the second sentence;
(b) by adding -
“(3) Wiere the Authority -
(a) has decided that it is
appropriate to —
(i) anmend any conditions
i mposed under
subsection (2) or this
subsection on an
approved pool ed
i nvestnment fund; or
(1i1) inpose conditions on an
approved pool ed
i nvest nent fund; and
(b) has given to the investnent
manager, insurer or trustee
concerned —
(1) not less than 7 working
days’ advance notice of

its decision,

specifying its grounds;
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and
(ii) an opportunity to nake
witten representations
as to why the
condi ti ons shoul d not
be amended or i nposed,
then the Authority may, by witten notice served
on the investnent manager, insurer or trustee —
(i) amend any conditions inposed
under subsection (2) or this
subsection on the investnent fund,
or
(ii) inpose conditions on the
i nvest ment fund.

(4) The Authority may wai ve a person’s
conpliance with a condition inposed under
subsection (2) or (3) -

(a) in a particular case; and

(b) where the person satisfies the
Aut hority that such conpliance is
not, or has not been, reasonably
practicable in all the

circunstances of that case.”.

Non-refusal of schenme applicants
Section 31 is anended —

(a) in subsection (1), by repealing “or by a self-



Page 27
enpl oyed person” and substituting “, or by a self-
enpl oyed person who is 18 years of age or over and
bel ow retirenent age,”;

(b) in subsection (5)(b), by adding “and who is 18 years
of age or over and below retirenment age,” after

“former self-enployed person,”.

Requirenents with respect to
vol untary contri butions

Section 33(3) is repealed and the foll ow ng substituted —

“(3) If a nmenber of the scheme so requests, accrued
benefits derived fromvoluntary contributions made by or in
respect of the nmenber nust be paid to the nenber as provided by
the governing rules of the schenme. Were any of those voluntary
contributions are required to be nmade by the schenme nenber’s
enpl oyer, then the governing rules of the schene nust, not
| ater than 6 nonths after the conmencenent of this subsection,
provi de for the paynent of any accrued benefits derived from
voluntary contributions if the enployer has failed to make such
a required voluntary contribution to the schenme wthin 6 nonths
after —

(a) if the anobunt of the voluntary contributions
required to be made by the enployer is
determ ned by reference to the inconme derived
fromthe enpl oyee’s enpl oynent with the enpl oyer,
the end of the period covered by the paynent of

such i ncone;
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(b) if the anount of the relevant contributions
required to be nade by the enpl oyer is
determ ned by reference to a period of
enpl oynent of the enployee with the enployer,

the end of such period.”.

Amendnents to governing rul es of
regi stered schene not to take
effect without Authority’s
approval
Section 63 is anended -
(a) in subsections (1) and (2), by repealing “An” and
substituting “Subject to subsection (2A), an”;
(b) by adding -

“(2A) Subsections (1) and (2) shall not
apply to an anendnent proposed to be made or
made to the governing rules in respect of or by
a participation agreenent of a registered schene

if the anmendnent is in a form approved by the

Aut hority for the purposes of this section.”.

Eligibility of delegate of custodian
Section 71 is anended —
(a) by renunbering it as section 71(1);
(b) by adding -
“(2) The approved trustee of a registered
schenme nust ensure that -

(a) if the custodian of schene assets
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i s appoi nted under section 50(1),
the contract for the appointnent
prohi bits the custodian from
del egating the custodian’s
function as a custodian to a
person who is not eligible under
subsection (1) to be a del egate
of the custodi an;

(b) if the trustee is the custodian
of the schene assets in
accordance wth section 50(2),
the trustee does not delegate the
trustee’s function as a custodi an
to a person who is not eligible
under subsection (1) to be a
del egate of the custodian.

(3) The approved trustee of a registered
schene who, w thout reasonabl e excuse, fails to
conply with a requirenent inposed on the trustee
by subsection (2) commts an offence and is

| i able on conviction to a fine at |level 5.".

Subcust odi al agr eenent

Section 72 is anended —
(a) by renunbering it as section 72(1);
(b) by adding -

“(2) The approved trustee of a registered



Page 30
schene nust ensure that -

(a) if the custodian of schene assets
i s appoi nted under section 50(1),
the contract for the appointnent
prohi bits the custodian from
entering into an agreenent with a
person providing for any of the
custodi an’s functions to be
del egated to that person unless
the agreenent conplies with
subsection (1);

(b) if the trustee is the custodian
of the schene assets in
accordance wth section 50(2),
the trustee does not enter into
an agreenent with a person
providing for any of the
custodi an’s functions to be
del egated to that person unless
the agreenent conplies with
subsection (1).

(3) The approved trustee of a registered
schene who, w thout reasonabl e excuse, fails to
conply with a requirenent inposed on the trustee
by subsection (2) conmits an offence and is

|iable on conviction to a fine at level 5.".
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Separ ate account for each schene nenber

Section 78 is anended —

(a) by repealing subsection (6)(a), (b), (c), (d), (e)

and (f) and substituting —

“(a) a sub-account specifying —

(i)

(i)

(iii)

the contributions paid under
section 7A(1)(a) or (2)(a) of the
Ordi nance in respect of the
menber by the nmenber’s current
enpl oyer as mandatory

contri butions;

any contribution surcharges paid
by the nenber’s enpl oyer on
arrears if the relevant inconme of
the enpl oyee is | ess than the

m ni mum | evel of relevant inconme
per nonth and there is not a sub-
account as referred to in

par agr aph (b);

t he menber’s m ni num MPF benefits
(if any), to which section 5(1)(b)
of Schedule 2 to the Mandatory
Provi dent Fund Schenes (Exenpti on)
Regul ation (Cap. 485 sub. leg.)
applies, transferred to the
schenme which are attributable to

the current enployer’s



(b)

(iv)
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contri butions;

the incone or profits arising

fromany investnents of the

contributions, surcharges and

benefits nentioned in any of

subparagraphs (i), (ii) and (iii),

but taking into account any

| osses in respect thereof;

a sub-account specifying —

(i)

(i)

the nmenber’s contributions paid

under section 7A(1)(b) or (2)(b)

of the Ordinance by the nenber’s

current enpl oyer on behal f of the

menber as mandatory contri butions;

any contribution surcharges paid

by the nenber’s enpl oyer on

arrears if —

(A)

(B)

(O

the rel evant incone of the
enpl oyee is not |ess than
the m ninum | evel of

rel evant income per nonth;
the contri butions have been
made under subparagraph (i)
in respect of the nenber; or
the m ni num MPF benefits
have been transferred under

subparagraph (iii) in
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respect of the nenber;

(tii) the menber’s m ni mum MPF benefits
(if any), to which section 5(1)(b)
of Schedule 2 to the Mandatory
Provi dent Fund Schemnes (Exenpti on)
Regul ation (Cap. 485 sub. leg.)
applies, transferred to the
schenme which are attributable to
t he enpl oyee’ s contri butions of
the current enpl oynent;

(iv) the inconme or profits arising
fromany investnents of the
contributions, surcharges and
benefits nmentioned in any of
subparagraphs (i), (ii) and (iii),
but taking into account any
| osses in respect thereof;

(c) a sub-account specifying —

(i) all mandatory contributions paid
by or in respect of the nenber
whi | e enpl oyed by a forner
enpl oyer or while self-enployed
and transferred to the nenber’s
contribution account in
accordance with Part Xl I, any
contribution surcharges in

respect of mandatory
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contributions paid by the
menber’ s enpl oyer while the
menber is enployed by a forner
enpl oyer, and any contri bution
surcharges paid in respect of
mandat ory contri butions paid by
the nmenber whil e self-enployed;

(i1i) the nenber’s m ni num MPF benefits
(if any), to which section 5(1)(b)
of Schedule 2 to the Mandatory
Provi dent Fund Schenes (Exenpti on)
Regul ation (Cap. 485 sub. leg.)
applies, transferred to the
schenme which are attributable to
his fornmer enploynents;

(itii) the income or profits arising
fromany investnents of the
contributions, surcharges and
benefits nentioned in any of
subparagraphs (i) and (ii), but
taking into account any |osses in
respect thereof;

(d) a sub-account specifying —
(i) the voluntary contributions (if
any) paid in respect of the

menber by the nmenber’s current

enpl oyer ;



(i)

(iii)
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t he anount (other than m ni num
MPF benefits to which section
5(1)(b) of Schedule 2 to the
Mandat ory Provi dent Fund Schenes
(Exenption) Regul ation (Cap. 485
sub. leg.) applies), if any,
transferred to the schene in
respect of the nmenber from an
ORSO exenpted schene or an ORSO
regi stered schene which are
attributable to the current
enpl oyer’s contri butions;
the incone or profits arising
fromany investnents of the
contri butions and anount
mentioned in any of subparagraphs
(1) and (ii1), but taking into
account any | osses in respect

t her eof ;

(e) a sub-account specifying —

(i)

(i)

the voluntary contributions (if
any) paid by the nmenber while
enpl oyed by the nmenber’s current
enpl oyer ;

t he amount (ot her than m ni num
MPF benefits to which section

5(1)(b) of Schedule 2 to the



(iii)
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Mandat ory Provi dent Fund Schenes
(Exenption) Regul ation (Cap. 485
sub. leg.) applies), if any,
transferred to the schene in
respect of the menber from an
ORSO exenpt ed schene or an ORSO
regi stered schene which are
attributable to the enpl oyee’s
contributions of the current
enpl oynent ;
the incone or profits arising
fromany investnents of the
contri butions and anount
mentioned in any of subparagraphs
(i) and (ii), but taking into
account any | osses in respect

t her eof ;

(f) a sub-account specifying -

(i)

(i)

all voluntary contributions paid
by or in respect of the nenber
whi | e enpl oyed by a forner

enpl oyer or while self-enployed
and transferred to the nenber’s
contribution account;

t he amount (ot her than m ni num
MPF benefits to which section

5(1)(b) of Schedule 2 to the



(b)
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Mandat ory Provi dent Fund Schenes
(Exenption) Regul ation (Cap. 485
sub. leg.) applies), if any,
transferred to the schene in
respect of the menber from an
ORSO exenpt ed schene or an ORSO
regi stered schene which are
attributable to the nmenber’s
former enpl oynents;

(tii) the income or profits arising
fromany investnents of the
contri butions and anount
mentioned i n any of subparagraphs
(1) and (ii1), but taking into
account any | osses in respect

t hereof.”;

by repealing subsection (7)(a), (b), (c¢) and (d) and

substituting —

“(a)

(b)

a sub-account specifying the nmenber’s
mandat ory contri butions paid by the nenber
whi | e sel f-enpl oyed, any contri bution
surcharges paid by the nenber on arrears,
and the incone or profits arising from any
i nvestnents of those contributions and
surcharges, but taking into account any

| osses in respect thereof;

a sub-account specifying —
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(i) all mandatory contributions paid
by or in respect of the nmenber
and transferred to the nenber’s
contribution account in
accordance with Part Xl I, any
contribution surcharges in
respect of mandatory
contributions paid by the
menber’ s enpl oyer while the
nmenber is enployed by a forner
enpl oyer, and any contri bution
surcharges paid in respect of
mandat ory contri butions paid by
the nmenber whil e self-enployed;
(ii) the nmenber’s m ni num VPF benefits
(if any), to which section 5(1)(b)
of Schedule 2 to the Mandatory
Provi dent Fund Schenes (Exenpti on)
Regul ation (Cap. 485 sub. leg.)
applies, transferred to the
schene;

(itii) the income or profits arising
fromany investnents of the
contributions, surcharges and
benefits nentioned in any of
subpar agraphs (i) and (ii), but

taking into account any |osses in



(c)

(d)
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respect thereof;

a sub-account specifying the voluntary

contributions (if any) paid by the nenber

whi l e sel f-enpl oyed and the inconme or

profits arising fromany investnents of

those contributions, but taking into

account any | osses in respect thereof;

a sub-account specifying —

(i)

(i)

(iii)

all voluntary contributions paid
by or in respect of the nenber
and transferred to the nenber’s
contri bution account;

t he amount (ot her than m ni num
MPF benefits to which section
5(1)(b) of Schedule 2 to the
Mandat ory Provi dent Fund Schenes
(Exenption) Regul ation (Cap. 485
sub. leg.) applies), if any,
transferred to the schene in
respect of the nmenber from an
ORSO exenpted schene or an ORSO
regi stered schene;

the nenber’s incone or profits
arising fromany investnents of
t he contributions and anount
mentioned in any of subparagraphs

(1) and (ii1), but taking into
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account any | osses in respect

t hereof.”;

(c) by repealing subsection (8)(a) and (b) and

substituting —

“(a) a sub-account specifying —

(i)

(i)

(iii)

all mandatory contributions paid
by or in respect of the nenber
and transferred to the nmenber’s
preserved account in accordance
with Part Xl I, any contribution
surcharges in respect of

mandat ory contri butions paid by

t he nenber’s enpl oyer while the
nmenber is enployed by a forner
enpl oyer, and any contri bution
surcharges paid in respect of
mandat ory contri butions paid by
the nmenber whil e self-enployed;

t he menber’s m ni num VPF benefits
(if any), to which section 5(1)(b)
of Schedule 2 to the Mandatory
Provi dent Fund Schenes (Exenpti on)
Regul ation (Cap. 485 sub. leg.)
applies, transferred to the
schene;

the incone or profits arising

fromany investnents of the
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contributions, surcharges and
benefits nentioned in any of
subpar agraphs (i) and (ii), but
taking into account any |losses in

respect thereof;

(b) a sub-account specifying —

(i)

(i)

(iii)

all voluntary contributions paid
by or in respect of the nenber
and transferred to the nenber’s
preserved account;

t he anount (other than m ni num
MPF benefits to which section
5(1)(b) of Schedule 2 to the
Mandat ory Provi dent Fund Schenes
(Exenption) Regul ation (Cap. 485
sub. leg.) applies), if any,
transferred to the schene in
respect of the nmenber from an
ORSO exenpt ed schene or an ORSO
regi stered schene;

the nmenber’s incone or profits
arising fromany investnents of
t he contributions and anount
mentioned in any of subparagraphs
(i) and (ii), but taking into
account any | osses in respect

t hereof . ”.
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9. Definitions
Section 119 is anmended —
(a) by repealing the definition of “second paynent-
period”;
(b) by adding -
““subsequent paynent-period’ (HZ{TFEHEI) nmeans the

period specified in a notice under section

136(6).".

10. Participating enployer to calculate

rel evant incone and pay nmandatory

contri butions

Section 122(1) is anended, in the definition of “contribution
day”, by repealing paragraph (b)(i) and (ii) and substituting —

“(i) the 10th day after the last day of the rel evant

contribution period; or
(ii) the next working day (other than a Saturday) imedi ately

subsequent to the paynent of relevant inconme for the

rel evant contribution period;”.

11. Participating enployer to provide
remttance statenent to approved
trustee
Section 123(3) is anended by repealing “day on which the
rel evant incone for the relevant contribution period is paid to the

enpl oyee” and substituting “working day nentioned in paragraph

(b)(ii) of the definition of “contribution day” in section 122(1)”.
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12. Approved trustee to notify defaulters
of failure to pay contri butions

Section 133(2) is anended by repealing “day on which the
rel evant incone for the relevant contribution period is paid to the
enpl oyee” and substituting “working day nmentioned in paragraph

(b)(ii) of the definition of “contribution day” in section 122(1)”.

13. Contribution surcharge for, and report
on, failure to pay contributions

Section 134 is anmended —

(a) in subsection (3), by repealing “day on which the
relevant incone for the relevant contribution period
is paid to the enployee” and substituting “working
day nmentioned in paragraph (b)(ii) of the definition
of “contribution day” in section 122(1)”;

(b) in subsection (4)(b), by repealing “second” and

substituting “rel evant subsequent”.

14. Authority to give notice to defaulter
and approved trustee to inform
Aut hority of non-paynent
Section 136 is anended —
(a) in subsection (5), by adding “or any subsequent
paynent - peri od” after “paynent-period’;
(b) in subsection (6), by repealing “nust serve a second”

and substituting “may serve another”;

(c) by repealing subsection (8).
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Approved trustee to check cal cul ati ons

of arrears and contribution surcharge

Section 137(2) is anended by repealing “second” and

substituting “rel evant subsequent”.

16.

Participating enpl oyer to give nonthly
pay-records to schene nenbers

Section 139(4) is anended by repealing “day on which the

relevant incone for the relevant contribution period is paid to the

enpl oyee” and substituting “working day nentioned in paragraph

(b) (i

17.

“13".

18.

i) of the definition of “contribution day” in section 122(1)".

Circunstances in which persons
are exenpted from operation
of the Ordinance

Section 203(1)(b) is anended by repealing “12” and substituting

Fi nanci al Penalties
Schedule 4 is anended, in Part Il -
(a) initemb53, in colum 2, by repealing “and (8)7;
(b) by adding after item 70 —
“70A 167 Approved 10, 000 20, 000 50, 000".
trustee not
to pay
accrued
benefits if

schene
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accounts are
bei ng
audi ted or
if schene is
bei ng

i nvesti gat ed

Expl anat ory Menor andum

The principal object of this Bill is to anend the Mandatory
Provi dent Fund Schenmes Ordi nance (Cap. 485)(“the Ordinance”) in
order to make a nunber of technical anmendnents to its provisions
whi ch practical experience of the operation of the O dinance has
reveal ed are necessary or desirable.
2. Clause 2(a)(ii) repeals and replaces the definition of
“conpany”. The new definition of “company” is expanded to include a
corporation in the case of the provisions of the O dinance nentioned
in paragraph (b) of the new definition. The definition of
“corporation” is added by clause 2(x).
3. Clause 2(a)(iv) repeals and replaces the definition of
“governing rules”. The new definition of “governing rules”, as read
with new section 2(3) at clause 2(b), provides a neans to excl ude
certain rules and provisions fromthe definition.
4, Clause 2(a)(v) repeals and replaces the definition of
“mandatory contribution”. The new definition of “mandatory
contribution” is expanded to cover certain mninum MPF benefits that
have been transferred to a registered schene. The definition of

“m ni mum MPF benefits” is added by clause 2(x).
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5. Cl ause 2(a)(vi) anmends the definition of “master trust schene”
by requiring a master trust schenme to al so be open to nenbership by
persons having benefits in an ORSO exenpted scheme, or an ORSO
regi stered schene, within the neaning of section 2(1) of the
Mandat ory Provi dent Fund Schenes (Exenption) Regul ation (Cap. 485
sub. leg.), and who wi sh to have those benefits transferred to the
master trust schene.
6. Cl ause 3 anends section 6E to nore clearly set out the ful
range of the functions of the Mandatory Provi dent Fund Schenes
Aut hority (“the Authority”).
7. Cl ause 4 adds a new section 6QA to enpower the Authority to
borrow noney with the approval of the Financial Secretary.
8. Clause 7(c) amends section 7C in order to disapply the section
to self-enpl oyed persons who are |less than 18 years of age or who
have reached retirement age. Simlar anendnments are made by cl auses
16 and 17 to sections 43C and 45 respectively.
9. Cl ause 8(a) anends section 11 to, inter alia, provide that a
person’s enpl oyer may arrange for the person to join and pay
voluntary contributions to a registered scheme notw t hstandi ng t hat
the person is less than 18 years of age or is of or nore than
retirenment age. The enployer nay al so pay contributions to the
schene, but is not required to do so.
10. dause 9 anends section 20 to enpower the Authority to inpose
conditions fromtime to tinme on an approved trustee, including
enpowering the Authority to amend those conditions fromtine to tine
or to waive conpliance with such conditions in particular cases.

Simlar anmendnents are made by clauses 10 and 11 to sections 21 and
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21A. Consequential anmendnents are nmade by clause 15 to section 43A
(of fences by approved trustees) and by clause 20 to Schedul e 6
(deci sions which may be the subject of an appeal).

11. dause 13 adds a new section 34D to require the Authority to
cancel the registration of a scheme on being satisfied that the
schene has no schene nmenbers and no schenme assets.

12. dause 14 adds a new section 42B to provide inmmunity fromcivil
liability for the Authority and its director and enpl oyees acting in
good faith in the performance or purported perfornmance of any
function under the Ordinance.

13. dause 18 anends section 46 to expand the regul ati on-nmaki ng
power of the Chief Executive in Council.

14. dause 21 and the Schedul e make consequential and ot her
techni cal anendnents to the Mandatory Provi dent Fund Schenes
(CGeneral) Regulation (Cap. 485 sub. leg.). |In particular, sections 6
and 7 of the Schedul e anend sections 71 and 72 respectively of the
Regul ation to require approved trustees to ensure that sections 71(1)

and 72(1) are conplied wth.



