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HONG KONG ENVIRONMENTAL LAW ASSOCIATION COMMENTS
Directors Liability for Noise Offences

The Noise Control (Amendment) Bill 2001

Supplemental Points

There were two points in respect of which further assistance was requested at the meeting on
22 March 2002:

1. clarification of the basis upon which it was argued that the provisions as drafted were
capable of having potential human rights implications.

2. the position with regard to Mr Bachner’s letter to the South China Morning Post dated
27 February 2000.

1. Human Rights

(1) We explained that under the proposed drafting the prosecution would no longer
need to show a “guilty mind”. The statutory defence is not available for
directors of companies to offences under Sections s.6(1)(a), s.6(2)(a) or s.6(3)(a)
NCO, namely regarding noise from construction sites. Under the present
drafting, a director or other officer is guilty of a criminal offence merely by
virtue of his office as a director in the company and receipt of a s.28B notice.

(2) For other offences there is no need to show knowledge or consent, connivance,
negligence or omission as with air and water offences, and many other
Ordinances imposing a personal liability on directors/officers for offences
committed by their companies, (alternatively there is no defence of lack of
knowledge or that the offence was committed without consent, connivance etc).
(Attachment 1 is a marked up version of the examples provided by the
administration to the Bills Committee in Paper No. 2 showing common
defences requiring knowledge or consent. Attachment 2 contains further
examples of offences of personal liability.)



(3) As presently drafted the defence provided is that the director took reasonable
precautions and exercised due diligence to prevent the commission of the
offence by the company. However, in practice, not every director has
responsibility for establishing a proper system or control over the operation of
the system at every site or specified place or even has any knowledge of the
measures required. For example, the finance director could be charged and
might be unable to argue that he was in a position to establish a system to
prevent noise at a site.

(4) The concern was that individuals could be potentially liable to personal
conviction and to receive a criminal record for the offences of their companies
without their knowledge or guilt. Our concern was that this might be capable of
having human rights implications.

2. Letter of SCMP

The points raised are legal concerns rather than environmental matters. The concern is
that it is necessary to show that an individual is in some way culpable, ie by showing
their knowledge or consent, connivance, negligence or omission (or provide a defence
of lack of knowledge or that the offence was committed without connivance, consent
etc), and that the basic principles in respect of noise offences should be consistent with
air, water and other legislation regarding liability for offences committed by corporate
bodies. You will note that various suggestions were also contained in the paper. The
letter written to the South China Morning Post by Mr Bachner briefly set out his
understanding of the effect of the proposed amendments at the time. However having
considered the potential legal effect of these amendments in detail, Mr Bachner shares
the concerns set out in the paper which was submitted. The Tang Committee have also
made various recommendations since the Bill was originally presented. Finally, we
would like it to be reflected that our comments were provided at very short notice and
prepare with the aim of helping the Committee, and to assist in the consideration and
formulation of any amendments to the NCO.
































