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The Bar Associntion’s Cominents on the

Imiyigratio, (Auieudigen) Ordinance Bill 2000

The purpose of thi- :4ill is to eddvle the Director of Lunaigration (DOD-to specify a
genetic test procedyre by Notice in the Government Gazette in respect of a person
claiming permanent resident status (PRS) on the basis of birth to a permanent resident
where DOI is not satisfied that the person making the claim has such status. The Bil]
also empowers DOI to charge a fee for the test.

person whose identity is not in jssue and a sample from a person whose identity is in
issue. If the samples do not match thea this will prove a lack of identity between the
persons sampled. If there is a match then this enableg an expert to determine an
approximate number of similar genetic profiles that are similar, [t might be that a
profile is found in ] person in every 100,000, Genetic testing does not prove identity
but may go a long way to establishing it,

There is nothing controversial about the use of genetic tests to determine PRS. In thé
Right of Abode (“ROA™) litigation in 1997-1999 some of the test applicants relied o
DNA tests to establish at the outset the fact of parentage by a Parent who had PRS.

The Bill requires genetic testing to be performed in a manner specified by the DOL. In'

Practice would mean DNA testing carried out on the Mainland by an organ of the
PSB. Quality control would, however, be the responsibility of DOL.

If the applicant or the claimed parent refuses to undergo such tests then the Bill

allows the DO to draw adverse inferences from the fact of refusal,

The Bar sees that there are several legal policy problems with the Bill They are:
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birth parent. Although it may be possible to draw an adverse inference from g
claimant refusing to undergo testing it is illogical to draw an adverse inference
agamnst the claimant base] salely on thy fact of refusal by the claimed birth parent

parents are to be included in the Provision, to omit the word “adverse”

It is unusual to find in legislation relating to administrative decision—making
where strict rules of evidence do not apply, provision that directly governs thej
decision-maker’s assessment of relevant faots, Decision-makers routinely make

sure that they are cheaper and better than commercial alternatives
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from the fact of refusal notwithstanding the fact that he may believe there is
something in what the claimant says. . Normally, where a fact is in issue in an
administrative decisior-making Proceas a person ca: prove (or disprove) that fact

- by any means at his disposal. It appears WIONg as a matter of legal policy to give a
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person who has au interest in the outcome of the issue the power to require that a
fact be proved in a particular way,

Related to (c), the Kill appears to encourage the DOI to ignore or discount genetic
testing by another person. A person claiming PRS may have his or her claim
backed up by a reputable independent tester but the Bill appears to enable DOJ to
draw adverse inferences from the fact of the refusal of the claimant to use

The Bill does not refer to the fact that there is a right of appeal against an adverse
determination by DOJ. 824D (2) of the Immigration Ordinance, Cap. 115
provides that an applicant for a certificate of entitlement aggrieved by a decision
of the DOI not to issue the certificate may appeal agaiust the decision to the
(“IT™). 8. 24D(5) further provides that on ap appeal where the IT determines that

on the facts of the cases as it Jfind them the appellant is a Permanent resident, it -

shall allow the appeal. If the IT determines that on ¢the Jacts of the cases it Jinds
them the appellant is not a Permanent resident, it shall dismiss the appeal.
However, there is no comparable legislative provision that says that the
Immigration Tribunal may draw adverse inferences on the same facts. The
promoter of the Bill should be asked to say whether it is his or her view that the
provision indirectly govems the IT’s decision—malcing process so that the IT is
entitled to draw the same adverse inferences on appeal. (It may be the case that
the Secretary for Security takes the view that the adverse inference drawn by DOI
is a "fact” for this purpose.)

It appears wrong that claimants should bear the costs of genetic testing whatever

the result. The claim to PRS is based on facts. PRS status is not something that {s
in the gift of the DOL It appears that a claimant might submit to Government
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genetic testing and the result show that DOI has made a “wtung call” on the
evidence he has rejected, Or it might be that the claimant submits to the test but
later relies on testing from an indepeudent sonrce and goes befure the IT and
succeed thece. It seems conh'aiy to notions of faimess that in these circumstances
the claimant should have to bear the costs of the Government testing,

It also seems wrong for the legislature to approve DO fixing a fee on 2 full cost
recovery basis without having some idea aboyt how many persons are likely to be

sympathetic exercise of administrative discretion under 5.394 Public Finance
Ordinance, Cap. 39. 1t is arguably better that Legco should fix the fee at 2 modest
level (or say that there is 10 fee) than have the situation where the COsts are such

Dated 15® November 2000
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