
#46291 v.2
(15.3.2001)

1

Paper No. CB(2)1100/00-01(01)

Submissions on the Drug Trafficking and Organized Crimes
(Amendment) Bill 2000 by the Criminal Law & Procedure Committee
of The Law Society of Hong Kong

The Society's Criminal Law & Procedure Committee has reviewed the various proposals
under the Bill to amend the provisions of the Drug Trafficking (Recovery of Proceeds)
Ordinance ("Cap. 405") and the Organized and Serious Crimes Ordinance ("Cap. 455")
and has the following comments:

The Effect of the Proposed Amendments on Cap. 455 in General
The Committee understands that the proposed amendments under the Bill are made with
a view to tighten the local anti-money laundering legislation.  However, members note
with concern the extremely wide ambit of the Organized and Serious Crimes Ordinance
in that a relatively minor offence can be interpreted as an "organized crime" thus
empowering the authorised person to trigger all the additional ancillary power given to it
under the proposed amendments in the Bill.  The failure of Cap. 455 and the Bill to
distinguish the more from the less serious offences would also result in the final product
being a trap for the innocent.

The Committee would urge the Administration to revisit the various proposed
amendments under the Bill in the light of the wide ambit of Cap. 455.

Section 2(11) of Cap.405 and Section 2(15) of Cap. 455
These two corresponding Sections respectively define the circumstances when
proceedings for offences under Cap. 405 and 455 are, for the purpose of the two
Ordinances, considered to have been instituted in Hong Kong. Three circumstances are
set out under the existing definition, namely, when a magistrate issues a warrant or
summons in respect of an offence; when a person is charged with an offence after being
taken into custody without a warrant; or when an indictment is preferred by the direction
or with the consent of a judge. The proposed amendment is to extend that definition by
including a fourth circumstance, i.e., when a person has been arrested for the offence and
released on bail.

The Committee understands that the intention behind the proposed amendments is to
enable the law enforcement bodies to apply for the appropriate court orders to prevent the
dissipation or concealment of property by a person who has been arrested for any
offences under the two Ordinances and released on bail.  Under the relevant provisions
of the two Ordinances, the court may make various orders such as confiscation order,
restraint order and charging order against a person but only when "proceedings have been
instituted". A person who has been arrested, released on bail but not yet charged would
thus, under the present state of law, be able to dispose, transfer or conceal his property.
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The Committee notes that various court orders available under the 2 Ordinances, in
particular, the restraint orders can be a major disturbance to the life of an innocent person
and is concerned that the proposed amendment would considerably widen the scope for
making such court orders.  While the existing definition of institution of proceedings
requires that either formal step have been taken by the Judiciary or failing which that a
person has at least been formally charged, the added circumstance merely requires the
arrest of a person without any formal charging.

The Committee believes that if the relevant law enforcement agency has sufficient
evidence, a charge should ensue fairly promptly.   The Committee does not support
the proposed amendment unless the Administration has more justifiable grounds
for extending the present definition of "institution of proceedings".

Section 5(9) of Cap, 405 and Section 10((9) of Cap. 455
The Bill proposes to add a new subsection (9) to Section 5 of Cap. 405 and Section 10 of
Cap. 455 respectively to put it beyond doubt that allegations in statements submitted by
the prosecutor to the court under those 2 sections in relation to absconded defendants may
be treated as accepted.  The proposed new subsection (9) reads: "For the avoidance of
doubt, it is hereby declared that an allegation may be accepted under this section, and
may always have been so accepted, whether or not subsection (7)(b) is applicable to the
defendant, and subsection (3) shall be construed accordingly".

The Committee recommends the deletion of the words "and may always have been so
accepted" as these words allow no objection to be raised whatsoever.

Sections 25 and 25A both respectively of Cap. 405 and Cap.455
The Bill proposes to create a new offence relating to "dealing with property" under
Section 25 of both Ordinances where there are "reasonable grounds to suspect" that the
property represents proceeds of drug trafficking or an indictable offence.  A further
proposal is made to change the test for requiring a disclosure of knowledge or suspicion
that certain property represents proceeds of, or is used in connection with drug trafficking
or an indictable offence from "knows or suspects" to "knows or having reasonable
grounds to suspect".

While the Committee appreciates the importance of a strong regulatory framework for the
prevention of money laundering, it is of the view that the proposed amendments pose a
number of difficulties for practitioners who undertake work on behalf of their clients.
The Committee is soliciting the views of its members and liaising with other professional
bodies on the proposals in this regard and will need further time to consider the possible
impacts of these proposed amendments upon the Society at large and members' practice.
However, it does have the preliminary concerns on these proposed amendments as stated
below.
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The Committee notes that it is a common practice for solicitors to deal with clients'
money involving the creation of trusts or in setting up of companies, etc.  By adopting the
test of "reasonable ground to suspect" as an additional mental element of the Section 25
offence and as the test for disclosure under Section 25A, the proposed amendments have,
in effect, imposed an extremely onerous duty upon a solicitor.   A solicitor would have to
decide, on a case-by-case basis, whether a "reasonable person" has "reasonable grounds
to suspect" that certain property is related to drug trafficking and an indictable offence
and if so, make a report to the appropriate authority.  This duty to disclose is extremely
onerous when one considers that the proposed legislation encompasses all indictable
offences, including those committed abroad (which would also be indictable offences
have they been committed in Hong Kong).   The test of "reasonable grounds" could also
be affected by the culture or religious belief of the clients and the solicitor concerned.  A
solicitor would have breached the statutory duty to disclose under Section 25A and
committed an offence under Section 25 even if he honestly entertains no suspicions about
his clients' activities.

These proposals will also create difficulties for solicitors in practice in the light of the
solicitor's professional duty of confidentiality towards his clients. A solicitor is required
under its professional Code of Practice to hold in strict confidence all information
concerning the business and affairs of his client acquired in the course of the professional
relationship and not to divulge confidential information unless disclosure is expressly or
impliedly authorized by the client or required by law or unless the client has expressly or
impliedly waived the duty.   The duty of confidentiality owed by solicitors to their clients
extends far beyond that of, for example, bankers.  Solicitors are subject to disciplinary
proceedings if they breach that duty.

The disclosure requirement created by Section 25A, in particular, is in direct conflict with
a solicitor's duty of confidentiality. While Section 25A(3) of both Ordinances expressly
exempts any disclosure under that section from being regarded as constituting a breach of
any rule of conduct, the solicitors will still have practical difficulties as he weighs his
statutory duty to disclose with his professional duty of confidentiality to the clients. It is
to be noted that even in cases where disclosure is required by law, a solicitor will still be
obliged by his professional duty not to divulge more information than is required.

Furthermore, the Society has, after discussion with the Commissioner of Police, issued
guidance to its members on the subject on 8 September 1997 by way of a Circular (See
Circular 97-280 attached).  The emphasis of such Guidance is to encourage members to
be suspicious.  However, the effect of the amendment would mean that the very act of
being suspicious would require a solicitor to make a report notwithstanding that he may
be able to eliminate any suspicion by making reasonable inquiry.  Given the emphasis of
the Society's advice to encourage solicitors to suspect, it would mean that compliance
with the Guide would inevitably put them in the position that they would have to make a
report, failing which they would have committed an offence.  The Committee believes
that this is quite unworkable in practice.  It would be quite difficult, if not impossible, for
any practitioner to avoid the breach of either statutory duty to disclose or duty of
confidentiality to the client.
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The Committee would stress that observation of professional confidentiality by
lawyers is a fundamental right of citizens and an essential duty of lawyers that they
may not abdicate.  It is indispensable for the Rule of Law and for the proper
functioning of justice.    The temptation of confusing the role of authorities in
prosecution with that of lawyers constitutes a step backward in the democratic
organisation of the Society. The Committee would urge the Administration to
defend the foundation of the Rule of Law and the individual rights of citizens
uncompromisingly.

The maximum penalties for money laundering offence under Section 25(3)(a) and for
failure to report suspicious transactions under Section 25A(7) are proposed to be
increased from 14 to 20 years and from 3 to 12 months respectively.

The Committee believes that further information should be supplied by the
Administration on the nature of cases that have been brought before the Hong Kong
courts under Section 25(3)(a) where the term of imprisonment would have exceeded
14 years and the number of actual prosecutions on Section 25A(7) to support their
petition for increased penalties.

The Criminal Law & Procedure Committee
The Law Society of Hong Kong
15 March 2001












