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Dear Miss Tai,

Bills Committee on
Gambling (Amendment) Bill 2000

Meeting on 9 January 2001

Thank you for your letter of 12 December 2000.  The
information requested by the Hon Members and our response to the
concerns raised at the first Bills Committee meeting on 7 December 2000
are set out below.

Legislative intent of section 8

Section 8 of the Gambling Ordinance, which criminalizes
betting with an unauthorized bookmaker, was first proposed in the
Gambling Bill 1976 (the 1976 Bill). The Bill was subsequently enacted in
1977.

It is noted that the overall objective of Government’s
gambling policy has remained very much the same between 1976 and the
present, which is to combat unlawful gambling and to provide limited
authorized outlets to meet local demand.  Prior to 1976, the gambling
legislation was directed towards suppressing the use of premises for
gambling (i.e. gambling in a gambling establishment), rather than
providing a direct attack on the unauthorized commercial operation of
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gambling, particularly bookmaking.  The 1976 Bill sought to prohibit
bookmaking as such, however and wherever such a business was carried
on (unless it was authorized under the Betting Duty Ordinance (Cap. 108))
(section 7).  The 1976 Bill also prohibited the punter from betting with a
bookmaker, including telephone betting where the punter did not go to the
bookmakers’ premises at all (section 8).   The speech by the then
Attorney General to move the second reading of the 1976 Bill is at Annex
A for Members’ information.

Overseas legislation prohibiting transmission of betting information

Legal provisions are in place in the United States and Canada
prohibiting the transmission of betting information on events on which
betting is not authorized.  At the federal level of the United States,
section 1084 of Title 18 of the U.S. Code prohibits “the transmission in
interstate or foreign commerce of … information assisting in the placing
of bets or wagers on any sporting event or contest”, but allows
transmission of such information from a State or foreign country where
such betting is legal to a State or foreign country in which it is also legal.
A copy of the relevant section is at Annex B.

At the State level, in States where legal outlets for betting and
wagering on horse races or other sporting events are provided, the
transmission of information on out-of-state horse races or similar activities
may be entirely prohibited by law.  For example, California’s Penal Code
makes it illegal for any person who “knowingly transmits information as
to the progress or results of a horserace, or information as to wagers,
betting odds, changes in betting odds, post or off times, jockey or player
changes in any contest or trial, … involving humans, beasts, or
mechanical apparatus by any means whatsoever… when such information
is transmitted to or by a person or persons engaged in illegal gambling
operations”. However, transmission of betting information in relation to
“any gambling operation authorized by law” is legal.  A copy of the
relevant section is at Annex C.

In Canada, section 202 of the Criminal Code stipulates that
anyone who “prints, provides or offers to print or provide information
intended for use in connection with bookmaking, pool-selling or betting
on any horse races, fight, game or sport, whether or not it takes place in or
outside Canada or has or has not taken place” commits an offence (section
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202(f)).  Like the United States, exemption is provided for persons who
transmit betting information for the purposes of legal pari-mutuel betting
(section 204(1.1)).  The relevant extract is at Annex D.

Compared with the provisions in the United States and
Canada which prohibit the transmission (including printing and
broadcasting) of a wide range of data/information relating to a host of
racing and sporting events on which betting is forbidden, the proposed
section 16D in the Gambling (Amendment) Bill 2000 has a much narrower
focus, covering only TV and radio broadcast of forecast, hint, odds or tip
relating to horse and dog races only.  Moreover, the proposed prohibition
is only effective in the 12-hour period preceding the commencement of the
race.  On the other hand, both section 16D and the overseas legislation
exempt the transmission of information on authorized bookmaking
activities and that for use in news reporting.  The proposed section 16D
thus seeks to strike a balance between the policy objectives of combating
unauthorized gambling activities and preserving freedom of expression.

Scope of proposed section 8

Some Members have expressed concerns that the proposed
section 8 may be too broad and may have adverse impact on individual
freedom.

To recapitulate, the proposed amendments seek to extend the
coverage of the existing section 8 by criminalizing betting with an
unauthorized bookmaker wherever the bookmaking takes place, as long as
the bettor is in Hong Kong.  With the increasing use of modern
telecommunications technology such as IDD and roaming services and the
dramatic decrease in the cost of IDD telephone calls, an unauthorized
offshore bookmaker can now take bets from punters in Hong Kong as
easily as a local bookmaker.  In other words, the unauthorized
bookmaker does not have to be physically located and operating in Hong
Kong in order to receive bets from punters in Hong Kong.  To the
punters, placing bets with an unauthorized offshore bookmaker is almost
as convenient as with a local bookmaker, but betting with the former is
currently not an offence under the Gambling Ordinance.  This is an
anomaly and is being increasingly exploited by the unauthorized/illegal
bookmakers, both local and overseas.  To rectify the problem, it is
imperative that the scope of sections 7 and 8 be extended to cover
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bookmaking with an extraterritorial element and those who bet with an
unauthorized offshore bookmaker respectively.

The proposed amendments to sections 7 and 8 seek to rectify
the anomaly and plug the loopholes of the Gambling Ordinance; failing
which, the following problems would entail:

(1) unlimited gambling opportunities: the purpose of the
gambling policy is to provide limited and controlled
gambling opportunities to satisfy local demand.
Unauthorized gambling operators however provide a much
wider range of gambling products and more frequent
gambling opportunities (e.g. around-the-clock gambling
opportunities are available on the Internet).  If these
bookmakers are allowed to take bets from Hong Kong people
without any control and if Hong Kong people can bet with
them at will, there will be de facto unlimited gambling
opportunities available to Hong Kong people.  This is
definitely not in the overall interest of our community;

(2) underage gambling: people under 18 are forbidden to
participate in authorized gambling activities in Hong Kong.
The authorized operator is obliged to strictly and effectively
enforce this requirement.  If it is decided that sections 7 and
8 should not be amended as proposed, underage persons will
be able to bet with unauthorized offshore bookmakers
lawfully, though they are not allowed to bet with local
authorized bookmakers.  This is not only a legal anomaly
but more importantly would send a very wrong message to
the youths.  Indeed, unauthorized offshore bookmakers are
not obliged to conduct “age checks” before accepting bets.
The proposed amendments to section 8 would at least send a
clear signal to the bettor (including the underage) that they
will commit an offence if they bet with unauthorized
bookmakers, wherever they are located;
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(3) integrity of the games: offshore gambling activities are not
regulated or controlled by any Hong Kong authorities.  To
leave betting with unauthorized offshore bookmakers outside
the ambit of the Gambling Ordinance would send a wrong
message that betting with such bookmakers are lawful or
would be tolerated by the Government and the legislature.
The Government may be blamed for allowing this to happen
in cases where punters are cheated by offshore operators
during betting or when they fail to collect their winnings. The
fact that some offshore bookmakers are licensed by offshore
jurisdictions does not help as some jurisdictions are known
for adopting rather lax licensing regimes.  We are also
concerned that some Hong Kong connected illegal
bookmakers are involved in criminal activities and will use
some of the betting money received to finance their illegal
activities in Hong Kong; and

(4) loss of revenue and funding for charity: authorized operators
in Hong Kong have to pay betting duty and designate part of
their revenue for charity purposes.  Unauthorized offshore
bookmakers taking bets from Hong Kong people however do
not have such obligations.  Assuming that the total amount
of betting dollars is largely fixed in a given period of time,
the increase in betting with offshore bookmakers would result
in a reduction of bets with the authorized ones, thus draining
our tax revenue and donations to charity.  As mentioned
above, it is possible that some of the betting money that goes
to the Hong Kong connected illegal bookmakers will be used
to finance their criminal activities in Hong Kong.

Some Members have suggested that the proposed section 8 be
amended so as to exempt, among others, betting by a tourist with a
bookmaker in his or her home country via the telephone or the Internet.
We have examined the feasibility of making certain exemptions under the
proposed section 8, including the following possibilities:

(1) exemption for tourists or persons staying in Hong Kong for
a short duration: the first and foremost question is whether
there is a strong justification for exempting tourists and for
that matter, any class of persons, from the ambit of the
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proposed section 8.  Article 25 of the Basic Law (BL 25)
states that all Hong Kong residents shall be equal before the
law (the term “Hong Kong residents” includes non-permanent
residents under BL 24). BL 41 extends inter alia the right
under BL 25 to all persons in the HKSAR other than Hong
Kong residents. As a matter of principle, we think that it
would be wrong to create an exemption for one class of
persons without justification. In our view, any person,
whether he is residing in or visiting a particular
country/territory, should be abide by the law of that
country/territory.  We therefore do not consider it justifiable
to exempt tourists from the proposed amendments.     

In drafting terms, as we understand it, there is no readily
available definition for the term “tourist”.  It is thus
necessary to work out a definition for the purpose of the
proposed exemption.  It is envisaged that a host of practical
problems will arise once we go down the route of defining
“tourist”.  In doing so, we should be mindful of not giving
preferential treatment on the basis of nationality, race or other
arbitrary criteria lest the law will be challenged as
discriminatory.

“Tourist” is not easily defined. It should be noted that what a
layman calls a tourist is someone visiting a place other than
his place of residence for a holiday. However, many visitors
to somewhere like Hong Kong combine their holidays with
business. Is the businessman visiting Hong Kong to be
included in the legal definition of “tourist”?

An attempt could be made to define “tourist” by reference to
nationality but this would be a failure in most jurisdictions
and particularly so in Hong Kong. Many of our tourists are
persons from other parts of China, which cover the Mainland,
Macau and Taiwan. If they are to be included in the legal
definition of “tourist” then nationality could not be used as an
element of the definition.
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“Length of stay” is possibly one way of defining a tourist. A
person who visits for a short stay may be made qualified for
the definition. However, how long is the short stay to be?
What if a person visits so frequently in the course of a year
his stays total several months but each visit is say only a few
days?

In addition, some “tourists” including those from other parts
of China and overseas Chinese may be used by unscrupulous
persons to help place bets for that person under cover of the
exemption.

(2) exemption for betting with bookmakers licensed by an
offshore jurisdictions: The problem is that there are
numerous “licensed” bookmakers all over the world given the
lax licensing regimes adopted by some overseas jurisdictions.
The proposed exemption will open up a wide range of lawful
gambling opportunities to Hong Kong people and is thus a
major departure from our gambling policy.  In practice, it
would be difficult for a bettor to ascertain whether a
bookmaker is duly licensed overseas.  Even if the
bookmaker is licensed abroad, there is no way that we could
tackle problems such as underage gambling and gambling
frauds partly because of the rather lax regulatory regimes in
some of the jurisdictions;

(3) exemption for betting with bookmakers which do not
promote their business in Hong Kong: the proposed
exemption will put the burden on the bettor who will have to
find out themselves whether the offshore bookmaker with
whom he bets has ever promoted its business in Hong Kong.
It would also be difficult for the prosecutor to collect
evidence to prove that the offshore bookmaker concerned has
promoted its business in Hong Kong for example as some of
the bookmakers simply put up advertisements in a website to
attract bets from Internet users. There is also little difference
between promotion on a local website and on an offshore
website popular among Hong Kong people; and
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(4) exemption for persons aged 18 or above to bet with offshore
bookmakers: this proposal makes it lawful for Hong Kong
people aged 18 or above to bet with any offshore bookmakers.
Like (2) above, it opens up a wide range of lawful gambling
opportunities to Hong Kong people.  While the proposal
may to some extent discourage the underage from betting
with offshore bookmakers, it does not address the other
problems mentioned earlier such as the availability of
unlimited gambling opportunities and the possibility of
frauds.

We have also considered the possibility of combining some
of the above options, e.g. (2), (3) and (4), to see if a narrower exemption
can be worked out (e.g., granting exemption for those who are aged 18 or
above who bet with an offshore licensed bookmaker which does not
promote its business in Hong Kong).  The major problem remains that
there are numerous such “licensed” bookmakers all over the world given
the relatively lax licensing regimes of some of the jurisdictions.  To
allow Hong Kong people to bet with these offshore bookmakers lawfully
is a major and fundamental departure from our existing policy.  We
would caution against such a policy change bearing in mind the
implications arising therefrom (e.g. the Government will be accused of
encouraging gambling with offshore bookmakers and our betting revenue
and charity donation will be adversely affected).  It is also for
consideration whether a similar exemption should be made to the proposed
amendments to section 7 (the offence of “bookmaking”) as offshore
bookmakers may argue that they should be treated alike on equity grounds
(i.e. to exempt offshore licensed bookmakers which receive bets from
Hong Kong people aged 18 or above and which do not promote their
business in Hong Kong).

To sum up, we have serious reservations on both principle
and practical grounds about exempting any particular group(s) of bettors
or unauthorized bookmakers from the proposed amendments to sections 7
and 8.

Regarding Members’ concern about the adverse impact of the
proposed section 8 on individuals’ freedom, we recognize that the
proposed amendments involve the imposition of certain restrictions on the
satisfaction of human desire (in this case the “desire to gamble”). However,
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such restrictions are necessary and justifiable in view of the social costs
resulting from not tackling unauthorized gambling (e.g., a significant
increase in lawful gambling opportunities and loss of revenue/charitable
donations). Indeed, such restrictions have been in place for a long time
insofar as betting with unauthorized local bookmakers is concerned.

Enforcement of the proposed section 8

We recognize that there may be problems with investigation,
evidence collection and its satisfactory production in court. Betting with
an offshore bookmaker is mostly done via telephone or the Internet. There
are many other offences particularly those involving property and
including conspiracies to commit offence, for example, fraud that may,
depending on the circumstances, have similar problems of proof because
of an extraterritorial element of the offence. The problem is evidential
rather than one of the substantive law creating the offence.  From the
policy point of view, we consider it imperative to state clearly in the law
Government’s policy intention, i.e. that such betting will not be allowed or
condoned by the Government and that bettors will not be able to turn to
Government for help when they suffer financial loss as a result of
engaging in unlawful gambling activities.

The effectiveness of the proposed section 8 should not be
assessed on its own. Upon enactment of the Bill, we expect that credit-
offering institutions will refrain from being involved in unlawful gambling
transactions, which may result in debts not enforceable in Hong Kong
because they arise out of illegal gambling. This will make such illegal
betting more difficult as bettors would have to resort to other means of
placing bets such as wire transfer or mailing cheques.  Bettors’ winnings
may also be forfeited by virtue of the amended section 26. Moreover,
some offshore licensed bookmaking companies have, as a matter of policy,
refrained from accepting bets from jurisdictions that have outlawed such
betting (e.g. the United States).  We expect that some of them will extend
the policy to Hong Kong after such activities have been made expressly
unlawful in Hong Kong. These may help reduce, if not eliminate, such
illegal betting activities.
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Clarity of sections 7 and 8

The proposed section 7(1A)(a) clearly stipulates that
bookmaking will be illegal whether the bookmaking process or the event
on which the bet is made takes place in Hong Kong. The proposed section
7(1A)(b) provides for an exemption for bookmaking where the
bookmaking process takes place and all the parties to the transaction are
outside Hong Kong. The proposed section 8(2) contains similar provisions,
making it illegal to bet with a bookmaker no matter where the bookmaking
or the subject of bet takes place, unless the bet is made outside Hong Kong
and both the bookmaker and bettor are outside Hong Kong.

In other words, as long as the bettor is in Hong Kong, both
the bookmaker receiving the bet and the bettor would contravene the law.
We consider that the proposed amendments to sections 7 and 8 have
clearly stated what is lawful and what is not.

Deferring the consideration of the Bill

We are concerned with the suggestion by some Members that
consideration of the Bill should be deferred until the completion of the
gambling review.  It should be noted that the Gambling (Amendment)
Bill 2000, which seeks to plug the loopholes of the existing Gambling
Ordinance, is independent of the review being conducted by the Home
Affairs Bureau.  The review looks at a wide range of gambling related
issues including the application of the gambling policy in today’s
circumstances.  Any decision arising from the review will not affect the
amendments contained in the Gambling (Amendment) Bill 2000 or revert
the policy the Bill seeks to uphold.

  One of the issues being examined in the review, as some
Members have mentioned, is the desirability and feasibility of providing
legal and controlled outlets for betting on soccer.  This is a controversial
subject, and we wish to make it clear that the Administration has no
foregone conclusion as to whether legal outlets should be provided for
betting on soccer.  Indeed, any recommendations to be made by the
Administration will be subject to extensive consultation and debate within
the community. Whatever the outcome of the review, the Gambling
Ordinance will need to be amended as currently proposed to enable the
Government to combat unauthorized offshore gambling, including that on
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soccer, in order to uphold the policy.

 We therefore do not consider it necessary or justifiable to
defer the examination of the Bill until the above-mentioned review is
completed, otherwise the Government would have no legal authority to
combat unauthorized offshore gambling activities in Hong Kong in the
face of a proliferation of such activities for a prolonged period of time.

 Subsequent to the introduction of the Gambling (Amendment)
Bill 2000 into LegCo, it is likely that the loopholes in the Gambling
Ordinance will become widely known to the offshore bookmakers.
There is thus an urgent need to examine and enact the Bill; failing which
more and more offshore bookmakers will exploit the loopholes and start
enticing bets from Hong Kong people.  Any suggestion to defer
consideration of the Bill will only be welcomed by the unauthorized
offshore bookmakers.

I should be grateful if you would convey the above
information to Members. The officers attending the second meeting of the
Bills Committee on 9 January 2001 will be as follows:

Mrs. Betty Fung Deputy Secretary for Home Affairs
Mr. Stephen Wong Deputy Solicitor General
Mr. J. D. Scott Senior Assistant Law Draftsman
Mr. Gavin Shiu Acting Senior Assistant Director

of Public Prosecutions
Mr. Francis Lo Principal Assistant Secretary for

Home Affairs
Ms. Mabel Cheung Government Counsel
Mr. Vic Yau Assistant Secretary for Home

Affairs

Yours sincerely,

(Mrs Betty Fung)
for Secretary for Home Affairs

cc D of J (Attn.: Mr. Stephen Wong
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 Mr. J D Scott
 Mr. Gavin Shiu
 Ms. Mabel Cheung)












