LC Paper No. CB(2)1795/01-02(01)

+rf  ourrer  : HAB/CR/1/17/93  Pt. 39
e YourRer : CB2/BC/6/00

O TEL NO. : 2835 1484

i o FAXLINE : 2591 6002

URGENT BY FAX
2 May, 2002

Miss Flora Tai

Legislative Council Secretariat
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Central
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Dear Miss Tal,

Bills Committee on
Gambling (Amendment) Bill 2000

Meeting on 30 April 2002

| write to set out our response to the outstanding issues
arising from the discussion at the above meeting.

“Assist” in sections 16A, 23 and 23A and section 5

The Assistant Legal Adviser (ALA) remarked that the
inclusion of the phrase “assist in the operation of premises” in sections
16A, 23 and 23A appeared to be inconsistent with the proposed deletion
of section 5(c) which seeks to criminalize those who ™"assist in the
operation of a gambling establishment”. Having deliberated on this
comment, we consider it necessary to retain section 5(c), since the actions
covered by the concept of assisting in the operation, management or
control of premises may not be adequately covered by the common law
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offence of "aiding and abetting". We have therefore proposed a new
Committee Stage Amendment (CSA) to delete the amendment which
repeals section 5(c) (which makes it an offence to assist in the operation or
In the management or other control of a gambling establishment).

Section 7(1A)

We agree with the ALA’s suggestion that “whether on one or
more than one occasion” should be added to section 7(1A), so that it
would be in line with the wording in section 7(1)(a). The proposed
CSAs have been revised accordingly.

Reference to section 8 in section 21

A Member suggested at the meeting that the reference to
section 8 in section 21 should be deleted so as to remove the power of the
court to order disconnection of telephone service provided to premises
used in or in connection with the commission of an offence under section
8, or to a defendant convicted of a section 8 offence. We have
considered this suggestion but concluded that this reference should be
retained as an additional deterrent against betting with an unauthorized
bookmaker, in the same way as section 21 currently serves to deter
unauthorized bookmaking and operating an illegal gambling establishment.
The reference to section 8 is particularly important in the event that a
bookmaker is only convicted of an offence under section 8 (e.g. for laying
off bets to a larger bookmaking syndicate, which bookmakers normally do
for business or trade reasons every day) but not an offence under section 7.
This may happen as often the betting and bookmaking cannot be
distinguished within the evidence seized. In such cases, the
disconnection of telephone service seeks to make it more inconvenient for
the bookmaker to continue with its operations.

Section 23A

We have considered the comment from a Member on the
reference to “any premises or place are or is a premises or place mentioned
in section 16A(1)” in section 23A(1), and have accordingly replaced it
with “bookmaking or betting with a bookmaker (except bookmaking or
betting which is lawful by virtue of section 3(8)) is promoted or facilitated
In any premises or place”.



Section 19 and sections 23(5) and 23A(5)

Members asked for an explanation of the apparent
Inconsistency between the "exclusion provisos” to (qualifying conditions
for overturning) the presumptions relating to the Police’s entry and search
of suspected gambling establishments in the proposed amendment to
section 19 ("unless there is evidence to the contrary™) vis-a-vis the
existing section 23(5) and the proposed section 23A(5) (“unless the
contrary is proved").

It was a conscious decision of the Administration to apply
different qualifying conditions for overturning the presumptions in the
above sections, for the following reasons:

a) For section 19, we propose to revise the exclusion proviso
from “until the contrary is proved” to “unless there is
evidence to the contrary” so as to provide for a less stringent
test for the presumptions concerned to be overturned, having
regard to the nature of the presumptions in question. This
would also enhance this section's consistency with the Hong
Kong Bill of Rights Ordinance (BORO) and the human rights
provisions in the Basic Law (although section 19(2) has
survived a challenge in court® as regards its consistency with
the BORO).

b) For the existing section 23(5) and the proposed new section
23A(5), we consider it necessary to adopt the more stringent
exclusion proviso of "until the contrary is proved", having
regard to both the nature of the presumptions in these two
section and their importance in the process of investigating
suspected gambling offences.

Specifically, the presumptions provided for under sections
23(5) and 23A(5) are that a person delaying the entry of any
police officer into premises suspected to be a gambling
establishment, or premises suspected to be where unlawful
gambling is promoted or facilitated, is presumed to have

! R v CHOI Kai-on [1995] 1 HKCLR 79.



delayed entry for the purpose of obstructing such police
officer from entering such premises. Since the causal link
between the action taken to be the basis of the presumption
(delaying the entry of any policy officer) and the presumed
offence (obstructing the entry of such police officer) is a
relatively direct and obvious one (such as when compared
with those under section 19), we consider it necessary to
require the defendant to go through a relatively stringent test
If he wishes to overturn the presumption.

Another reason underlying the adoption of a more stringent
exclusion proviso to the presumptions is that according to
operational experience, the timely entry of police officers in
suspected unlawful gambling premises for the purpose of
evidence collection is an essential factor in the entire
Investigation process relating to illegal gambling activities.
The reason is that in many cases, while the entry of police
officers is delayed, the evidence is usually destroyed and the
destruction of evidence is difficult to prove as the actions of
the suspect(s) were not witnessed by anyone willing to be a
prosecution witness.

Obstructing police officers to exercise their powers under various
Ordinance

A Member asked about the penalties in relation to obstructing
police officers to carry out their duties or exercise their powers under
various Ordinances. Some examples are listed in the table at the Annex
but they are not intended to be exhaustive.

Enactment of the Amendment Ordinance

We have deleted Clause 1(2) of the Bill so that the
Amendment Ordinance shall come into operation on the day on which the
Ordinance is gazetted, instead of through a commencement notice to be
made by the Secretary for Home Affairs separately. Given that the Bill is
expected to resume second reading debate on a date which is fairly close
to the commencement of the 2002 World Cup Finals (a period when
unauthorized soccer gambling is expected to be particularly rampant), this
amendment seeks to ensure that the various provisions aimed to combat
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unauthorized cross-border gambling activities could take effect at the
earliest possible date after the passage of the Bill in the Legislative
Council.

A revised set of CSAs, which reflects the above changes, is
attached.

| should be grateful if you would kindly convey the above
information to Members. Please let us know if the Chairman decides to
hold a meeting to discuss the above.

Yours sincerely,

(Ms Esther Leung)
for Secretary for Home Affairs

cc DofJ (Attn.: Mr. Gilbert Mo
Mr. Stephen Wong
Mr. John Reading
Mr. Gavin Shiu
Mr. Llewellyn Mui
Ms. Mabel Cheung)
Cof P  (Attn.: Mr. Lo Mung-hung)
ALA/LegCo (Attn.: Mr. Stephen Lam)



Some Examples of Penalties on Obstruction of
Police/Public Officers to Exercise their Powers

under Various Ordinances

Annex

Ordinance/Regulation Section | Maximum Maximum
Fine Imprisonment

Road Traffic (Registration and 60 $2,000 3 months
Licensing Vehicles) Regulation (Cap.
374 sub. leg.)
Summary Offences Ordinance 23 $1,000 6 months
(Cap.228)
Rehabilitation Centres Ordinance 9 $5,000 3 months
(Cap. 567)
Firearms and Ammunition Ordinance 43 $10,000 6 months
(Cap. 238)
Dogs and Cats Ordinance (Cap. 167) 7 $25,000 3 months
Aviation Security Ordinance (Cap. 13 $25,000 2 years
494)
Control of Obscene and Indecent 38(1) $50,000 6 months
Acrticles Ordinance (Cap. 390)
Buildings Ordinance (Cap. 123) 40(4A) $50,000 1 year
Hotel and Guesthouse 21 $100,000 2 years

Accommodation Ordinance (Cap.
349)
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GAMBLI NG ( AMENDMENT) BI LL 2000

COM TTEE STAGE

Amendments to be moved by the Secretary for Home Affairs

d ause Anendnent Pr oposed
1 By deleting the clause and substituting —

“1. Short Title

This Ordi nance may be cited as the Ganbli ng

(Amendnent) Ordi nance 2002. 7.

2 By del eting everythingafter “(Cap. 148) i s” and substituting
“amended in the definition of *“bookmaki ng” by addi ng “or

on-|ine nmedi um (i ncluding the service comonly known as t he
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”

Internet)” after “telegrani.”.

By deleting the clause and substituting —

“3. Unl awf ul ganbling establishnents

Section 5 is anended by addi ng “'JX {97H=%" before

“¥" where it twice appears.”.

I n paragraph (b), by del eti ngthe proposed newsubsecti on (1A)
and substituting —

“(1A) Any person who engages i n bookmaki ng, whet her
on one occasi on or nore t han one occasi on, by recei Vi ng,
negotiating or settling outside Hong Kong a bet —

(a) which is placed from Hong Kong; or

(b) placed by a person who is in Hong Kong
when the bet is placed,

conmts an offence and is liable —

(i) on sunmary conviction to a fine of
$5, 000, 000 and to inprisonnent for 2
years; or

(i) on conviction onindictnment to a fine of

$5, 000, 000 and to inprisonnent for 7

years.”.

By deleting the clause and substituting —
“5. Betting with a booknaker
Section 8 is anmended -
(a) in paragraph (c), by repealing the ful

stop and substituting a coms,;
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(b) by adding “whether the bet is received
wi thin or outside Hong Kong.” after

par agr aph (c).”.

New The follow ng is added —

“6A. Selling lottery tickets

Section 10 i s anmended by adding “I'JE f7H=" after

“HY" where it tw ce appears.”.

8 By deleting the proposed Part II11A and substituting —

“PART T11A

OPERATI NG PREM SES OR PLACES FOR PROMOTI NG OR
FACI LI TATI NG BOOKMAKI NG, ETC., PROMOTI NG OR
FACI LI TATI NG BOOKMAKI NG, ETC. AND
RESTRI CT1 ON ON BROADCASTI NG OF
TIPS, ETC

16A. QOperating prem ses or
pl aces for pronoting
or facilitating
bookmeki ng, etc.

(1) No person shall know ngly operate,
manage or ot herw se have control of or assist in
t he operati on, managenent or other control of any
prem ses or pl ace wher e, whet her on one or noret han
one occasi on, booknmaking or betting with a
bookmaker (except bookmeki ng or betting which is
| awf ul by virtue of section 3(8)) is pronoted or

facilitated.
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(2) Subsection (1) shall not applyif the bet
in question —
(a) can only be placed; or
(b) is placed,
by a person outside Hong Kong.
(3) Any person who contravenes subsection
(1) commits an offence and is liable —
(a) on summary convictionto a fine of
$5, 000, 000 and to i npri sonnent for
2 years; or
(b) aconvictiononindictment toafine
of $5, 000, 000 and to inprisonnent

for 7 years.

16B. Pronoting or facilitating
bookmeki ng, etc.

(1) No person shall know ngly pronote or
facilitate bookmaki ng or betting with a booknaker
(except bookmaki ng or betting which is | awful by
virtue of section 3(8)).

(2) Subsection (1) shall not applyif the bet
in question —

(a) can only be placed; or
(b) is placed,
by a person outside Hong Kong.

(3) Any person who contravenes subsection
(1) commits an offence and is liable —

(a) on summary convictionto a fine of

$5, 000, 000 and to i npri sonnent for



(b)

16C. Cenera

Page 5
2 years; or
aconvictiononindictnent toafine
of $5, 000, 000 and to inprisonnent

for 7 years.

provisions relating to

sections 16A and 16B

(1) For the purposes of section 16A(1),

bookmaki ng or betting with a booknmaker i s pronoted

or facilitated if —

(a)

(b)

advertisenments to pronote
bookmeki ng or betting with a
bookmaker are exhibited,

di stributed or dissem nated; or
service in any of the follow ng
forms is nmade avail able —

(i) receipt of a bet as an
agent whether the bet is
ultimately received by
t he bookmaker w thin or
out si de Hong Kong;

(ii) transm ssion of a bet;

(ii1) receipt of adeposit paid
whol Iy or partly for the
pur pose of betting;

(iv) transm ssion of a
deposit referred to in
subpar agraph (iii);

(v) transm ssionof w nnings
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on a bet; or
(vi) arrangenent for opening

or maintaining of an

account whol ly or partly

for the purpose of

betti ng,
and in section 16B(1), “pronote or facilitate
bookmaki ng or betting with a bookmaker” shall be
construed accordingly.

(2) A person may be convicted of an of fence
under section 16A or 16B in relation to a set of
facts notw t hstandi ng that no person i s convicted
of an offence under section 7 or 8 inrelationto

the sane set of facts.

16D. Responsibilities of owners, tenants,
etc. for act prohibited under
section 16A

(1) No person shall -

(a) being the owner, tenant, occupier
or personin charge of any prem ses
or place, know ngly permt or
suf f er such prem ses or pl ace or any
part thereof to be used as prem ses
or place nentioned in section
16A(1);

(b) let or agree to let, whether as
princi pal or agent, any preni ses or

pl ace wi th the know edge t hat such
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prem ses or place or any part
thereof is to be used as prem ses
or place nentioned in section
16A(1).
(2) Any person who contravenes subsection
(1) commts an offence and is liable —

(a) on sunmary conviction to a fine
$500, 000 and to i nprisonnment for 2
years; or

(b) on conviction on indictnent to a
fine of $500,000 and to

i mprisonment for 7 years.

16E. Restriction on broadcasts of forecasts,
hints, odds or tips as to results of
horse, pony or dog races

(1) No person shall, for the purposes of
di ssem nation or distribution in Hong Kong to the
public or a section of the public, broadcast any
forecast, hint, odds or tip relating to guessing
or foretelling the result of, or contingency
regardi ng any horse, pony or dog race at any tine
within 12 hours before the conduct of that race.

(2) Subsection (1) -

(a) shall apply whether the race in
question is or is to be conducted
wi thin or outside Hong Kong;

(b) shall not apply inrelation to any

race on which totalizator or
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pari-nutuel betting is conducted
with a perm ssion given under
section 3 of the Betting Duty
O di nance (Cap. 108);

(c) shall not apply inrelation to any
race whichis or is to be conducted
as part of any event which is
speci fied by notice published in
the Gazette by the Secretary for
Hone Affairs for the purposes of
t hi s paragraph.

(3) Any person who contravenes subsection
(1) commts an offence and is liable —

(a) on summary convictionto a fine of
$1, 000, 000 and to i npri sonnent for
2 years; or

(b) on conviction on indictnent to a
fine of $1,000,000 and to
i mprisonment for 7 years.

(4) A notice published under subsection
(2)(c) is not subsidiary |egislation.

(5) Inproceedings for an of fence under this
section, it shall be a defence for the accused to
show that he used all due diligence and took al
reasonabl e precauti ons to avoi d t he comm ssi on of

t he of fence.

(6) Inthissection,“broadcasr’(?ﬁﬁ)neans

(a) broadcasts by neans of a
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broadcasti ng service as defined in
section 2(1) of the Broadcasting
O di nance (Cap. 562); or

(b) broadcasts by transmtting sound
for general reception by neans of
radi o waves under and i n accor dance
with a licence granted under
section 13C of the
Tel ecommuni cati ons O di nance
(Cap. 106),

but does not include broadcasts, by any nmeans, of
news or any remarks, observations or comrents in

relation to such news.

16F. Consent to prosecution under this Part
(1) No prosecutionfor an of fence under this
Part shall be instituted without the consent in
witing of the Secretary for Justice.
(2) Subsection (1) shall not prevent -
(a) the arrest of a person for;
(b) the issue of a warrant for the
arrest of a person for; or
(c) remand in custody of a person
charged with,

any offence under this Part.”.

By deleting the clause and substituting -
“11. Di sconnexi on of tel ephone service

Section 21 is anmnended -



New

(a)

(b)

(c)

(d)

(e)

Page 10

in subsection (1), by repealing
par agraph (c);
i n subsections (1) and (2), by repealing
“Hong Kong Tel ephone Conpany Limted”
wherever it appears and substituting
“t el ecommuni cati ons servi ce provider”;
in subsection (2), by repealing “the
Conmpany” and substituting “the
t el econmuni cati ons service provider”;
in subsection (3), by repealing
“Conpany” and substituting
“t el ecommuni cati ons servi ce provider”;
by addi ng -

“(4) In this section,

"t el econmuni cati ons service
provi der" (?ﬁ?ﬁg%ﬁﬂﬁrﬁ) nmeans a
| i censee as definedinsection2(1)

of the Tel ecommuni cati ons

O di nance (Cap. 106).".

The follow ng is added —

“11A Search of suspected ganbling
est abl i shment

Section 23(2)(e)(ii) is anended by adding “I'J%l

f9H=t" before “J” where it twi ce appears.

11B. Section added

The follow ng is added -

“23A. Search of prem ses or places for
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pronoting or facilitating bookmaki ng
or betting with a bookmaker

(1) Apolice officer of or above the rank of
superi ntendent may, if he reasonably suspects t hat
bookmaeki ng or betting with a booknmaker (except
bookmaki ng or betting whichis |awful by virtue of
section 3(8)) is pronoted or facilitated in any
prem ses or place, authorizeinwiting any police
of ficer to enter and search the prem ses or pl ace.

(2) Apoliceofficer towhomanauthorization
i sissuedunder subsection (1), and any ot her police
of ficer acting under his direction, nmay -

(a) enter, by force if necessary, the
prem ses or place specifiedin the
aut hori zati on and search t he sane;

(b) arrest any person who is found in
such prem ses or place or who
escapes from such prem ses or
pl ace;

(c) search any person who is found in
such prem ses or place or who
escapes from such prem ses or
pl ace;

(d) seize and detain any thing foundin
such prem ses or place or found on
any personinsuch prem ses or pl ace
or found on any person who escapes
fromsuch prem ses or place, which

i s being or has been used in or for
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or in connexion with an act
prohi bited by section 16B;
(e) seize and detain any noney -
(i) being -
(A) noney pai d pur suant
to a bet with a
bookmaker ;
(B) w nnings on such a
bet; or
(C a deposit paid
whol ly or partly
for the purpose of
such a bet;

(ii) found on any person
oper ati ng or managi ng or
ot herwi se controlling
such prem ses or pl ace or
on any person assi sting
in the operation or in
t he managenent or ot her
control of such prem ses
or place; or

(ii1) foundonany personfound
i nsuch prem ses or pl ace
where entry under
paragraph (a) is
prevent ed, obstructed or
del ayed.

(3) No person shall be searched under this
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section except by a person of the sane sex.

(4) Any person who obstructs any police
of fi cer authorized under subsection (1) or any
ot her police officer acting under his direction
fromentering the prem ses or place specified in
t he aut hori zation commts an offence andis liable
on conviction to a fine of $50,000 and to
i mprisonnment for 2 years.

(5) \Were a person delays the entry of any
police officer referred to in subsection (4) into
any prem ses or place so referred to, he shall be
presuned, until the contrary is proved, to have
del ayed entry for the purpose of obstructing such
police officer fromentering such prem ses or

pl ace.”.”.

13 By deleting the clause and substituting -
“13. Forfeiture
Section 26i s anended by addi ng “or i s or represents

the proceeds of or is derived fronf after “with”.”.

New The follow ng is added —
“13A. (Obstruction of police officers
Section 27 is anmended by repealing “Any” and
substituting “Subject to section 23(4) or 23A(4),

” ”

any” .
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