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Chief Executive Election Bill

Power of the Central People's Government under the Basic Law
to revoke the appointment of the Chief Executive

The Problem

Article 15 of the Basic Law ("BL") provides that the Central People's
Government ("CPG") shall appoint the Chief Executive ("CE") in accordance with the
provisions of Chapter IV of the BL.  BL45 paragraph 1 provides that the CE shall be
selected by election or through consultations held locally and be appointed by the
CPG.  There is however no express provision of the BL for the CPG to revoke the
appointment of the CE.  The problem is whether the CPG has power to revoke the
appointment of the CE; and if so, the extent of such power.

Purposes of the paper

2. To—

(a) examine whether the CPG has power to revoke the appointment of the
CE; and

(b) if the CPG has power to revoke the appointment of the CE, examine the
extent of such power.

Appointment and Removal of Persons from Constitutional Office or
Administrative Office in the PRC

3. Article 62(4), (6), (7) and (8) of the PRC Constitution ("the
Constitution") (Annex I) provides that the National People's Congress ("NPC") has
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power to elect persons to constitutional office, for example the President and the Vice-
President of the PRC.  Article 63(1), (3), (4) and (5) of the Constitution (Annex II)
provides that the NPC has power to remove them from office.  Article 62(5) of the
Constitution provides that the NPC has power to decide on the choice of the Premier
and the Vice-Premiers of the State Council, etc. upon nomination.  Article 63(2) of
the Constitution provides that the NPC has power to remove them from office.
Article 89(17) of the Constitution (Annex III) provides that the State Council has
power to appoint and remove officers.  It appears that under the Constitution the
power to appoint a person to an office co-exists with the power to remove him from
office.

4. Can we draw an analogy from the above that the power of appointment
of the CE co-exists with the power of removal of him from office?  It is doubtful for
the following reasons.  First, the CE is elected and to be appointed by the CPG.
According to Article 85 of the Constitution, the State Council is CPG.  In the context
of the Constitution, Article 62 concerns election of persons to constitutional office by
the NPC.  However, the CE is not elected by the LegCo (a rough analogy with the
NPC) but by an Election Committee.  Article 89(17) concerns the appointment by
the State Council, i.e. the CPG of officers but there is no need for election of the
officers concerned.  Although the CE is appointed by the CPG, the CE is elected by
an Election Committee.  Secondly, under the Constitution, the power to appoint or
select officials and the power to remove them from office are stipulated separately in
different provisions.  The power of removal is not implied but expressly provided for.
For example, the NPC's power to decide on the choice of the Premier of the State
Council is under Article 62(5) of the Constitution; whereas the NPC's power to
remove the Premier from office is under Article 63(2) of the Constitution.  Thirdly,
the power to appoint and remove persons from office is clearly stipulated in the
relevant provisions of the BL. For example, the CE has the power to nominate and to
report to the CPG for appointment of the principal officials of the HKSAR and to
recommend to the CPG the removal of those officials (BL48(5)).  Take another
example, the CE has power to appoint or remove judges of the courts at all levels in
accordance with legal procedures (BL48(6)) (Annex IV).

5. The conclusion is that despite the power to appoint officials co-exists
with the power to remove them from office under the Constitution, similar analogy
may not be drawn in interpreting the BL.
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Interpretation of the BL

6. A purposive approach to the interpretation of the BL is appropriate.  In
Ng Ka Ling (an infant) & Anor v Director of Immigration [1999]1HKC 291, Li CJ
said at p.325 that "[t]he Basic Law is an entrenched constitutional instrument to
implement the unique principle of 'one country, two systems'.  As is usual for
constitutional instruments, it uses ample and general language.  It is a living
instrument intended to meet changing needs and circumstances.".  Li CJ further said
at p.325 that" "[i]t is generally accepted that in the interpretation of a constitution such
as the Basic Law a purposive approach is to be applied.  The adoption of a purposive
approach is necessary because a constitution states general principles and expresses
purposes without condescending to particularity and definition of terms.  Gaps and
ambiguities are bound to arise and, in resolving them, the courts are bound to give
effect to the principles and purposes declared in, and to be ascertained from, the
constitution and relevant extrinsic materials.  So, in ascertaining the true meaning of
the instrument, the courts must consider the purpose of the instrument and its relevant
provisions as well as the language of its text in the light of the context, context being
of particular importance in the interpretation of a constitutional instrument.".  Li CJ
further said at p.326 that "[a]s to the language of its text, the courts must avoid a literal,
technical, narrow or rigid approach.  They must consider the context.  The context
of a particular provision is to be found in the Basic Law itself as well as relevant
extrinsic materials including the Joint Declaration.  Assistance can also be gained
from any traditions and usages that may have given meaning to the language used.".

Purposes of BL52 and BL73(9)

7. BL52 provides for the circumstances in which the CE must resign from
his office (Annex V).  When the CE loses the ability to discharge his duties as a
result of serious illness or other reasons, he must resign.  After the LegCo is
dissolved because the CE twice refuses to sign a bill passed by it, the new LegCo
again passes by a two-thirds majority the original bill in dispute, but he refuses to sign
it.  The CE must resign.  After the LegCo is dissolved because it refuses to pass a
budget or any other important bill, the new LegCo still refuses to pass the original bill
in dispute, the CE must resign.  However, no where in the BL states the consequence
if the CE does not resign.
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8. BL73(9) provides that the LegCo may pass a motion of impeachment
against the CE who refuses to resign having committed a serious breach of law or
been derelict of duty and upon the findings by an investigation committee that there is
evidence to substantiate those charges.  The LegCo may then report the motion to the
CPG for decision. (Annex VI).  However, the BL does not stipulate the decision that
the CPG may take on the motion.

9. JI Pengfai, Chairman of the Drafting Committee for the Basic Law of
the HKSAR, in his speech to the Third Session of the Seventh NPC on 28 March 1990,
said that " [t]o maintain Hong Kong's stability and administrative efficiency, the Chief
Executive must have real power which, at the same time, should be subject to some
restrictions" (Annex VII).  Mr. JI then went on to describe those power and
restrictions which are in the context of the BL.  Among the restrictions are
circumstances specified in BL52 and BL73(9).  In applying the purposive approach,
the purpose of BL52 and BL73(9) is to specify circumstances in which the CE must
resign or should have resigned otherwise the balance between his power and
restrictions will be upset.  The upset of the balance may lead to impairment of "Hong
Kong's stability and administrative efficiency".  It appears that when reading together
BL52 and BL73(9) on the one hand, and BL15 and BL45 paragraph 1 on the other
hand, there is an implied power for the CPG to revoke the appointment of the CE if he
fails to resign under BL52 or does not resign having committed a serious breach of
law or been derelict of duty.

10. Therefore it appears that the purpose of BL52 would not be
accomplished unless there is an implied power for CPG to revoke the appointment of
the CE in case he refuses to resign.  It also appears that the purpose of BL73(9)
would not be accomplished unless the "decision" of the CPG includes a power to
revoke the appointment of the CE.

Purposes of BL15 and BL45 paragraph 1

11. The apparent purpose of BL15 and BL45 paragraph 1 is for the CPG to
appoint the CE.  The analysis from paragraphs 7 to 10 shows that the CPG's power to
appoint the CE is implied with the power to revoke his appointment in the
circumstances specified in BL52 and BL73(9).  Are there any other circumstances in
which the CPG may have power to revoke the appointment of the CE?
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12. The appointment of the CE, as opined by some members (who were
members of the Drafting Committee for the Basic Law) of the Bills Committee on the
CE Election Bill and WANG Shuwen's book on "Introduction to the Basic Law of
HKSAR", (English edition 2000), at p.365 (Annex VIII), is not in form but in
substance.  By that it means the CPG may not automatically appoint a CE-elect and
that the CPG may exercise its discretion to appoint or not to appoint.  The BL does
not stipulate the circumstances in which such discretion may be exercised by the CPG.
Under the basic principles of "one country, two systems" and the "high degree of
autonomy" of the HKSAR (as described in the preamble to BL, BL2 and paragraph 3
of the Sino-British Joint Declaration), it appears that the CPG should only exercise its
discretion not to appoint the CE-elect sparingly and rationally.  The argument that
there is an implied power for the CPG to revoke the appointment of the CE in the
circumstances specified in BL52 and BL73(9) further reinforces the proposition that
the appointment of the CE is in substance so that it carries the power to revoke.  Is
the power to revoke unlimited?  In XIAO Yuyun's book on "One Country, Two
Systems and the Basic Law of the HKSAR" (1990 edition), Mr. XIAO says at p. 176
that according to the principle that the HKSAR being an inalienable part of the PRC
and a local administrative region directly under the CPG, the CPG shall have the
power to appoint the CE and revoke his appointment.  Mr. XIAO goes on to say that
the CPG's power to appoint CE and revoke his appointment is an important aspect of
the relationship between the CPG and the HKSAR (Annex IX).  However, Mr.
XIAO does not say further whether the power to revoke is absolute and unlimited.
Arguably, according to the basic principles of "one country, two systems" and "high
degree of autonomy" of the HKSAR, and on the premise that the CPG should only
exercise its power not to appoint sparingly and rationally, it appears that the CPG will
have the implied power to revoke the appointment of the CE in limited circumstances
which include circumstances specified in BL52 and BL73(9), and circumstances
which do not fall within the ambit of BL52 and BL73(9) but revocation is necessary
for purposes which do not contravene the BL, including the purpose of maintaining
"Hong Kong's stability and administrative efficiency".  For example, a CE who has
committed a serious breach of law outside Hong Kong or has committed a moral
wrong which brings outcry from the community may be considered to be not suitable
to be the head of the HKSAR and represent the Region. But arguably those
circumstances may not fall within the ambit of BL52 or BL73(9) and hence could not
trigger the CPG's power to revoke the appointment of the CE.  In such case, it
appears that the CPG shall have the implied power under BL15 and BL45 paragraph 1
to revoke the appointment of CE for being unsuitable to be the head of the HKSAR
and represent the Region (BL43 paragraph 1) or not being a person of integrity (BL47
paragraph 1).



-   6   -

13. Therefore it appears that the purpose of BL15 and BL45 paragraph 1 is
to empower the CPG to appoint the CE (express power) and revoke his appointment
in circumstances specified in BL52 and BL73(9) and other circumstances for purposes
which do not contravene the BL, including the purpose of maintaining "Hong Kong's
stability and administrative efficiency" (implied power).

Conclusion

14. In adopting the purposive approach to the interpretation of the BL, it
appears that there is an implied power for the CPG to revoke the appointment of the
CE.

15. However, the power to revoke is not unlimited.  The CPG may revoke
the appointment if the CE fails to resign under BL52 or refuses to resign having
committed a serious breach of law or been derelict of duty under BL73(9).  In
circumstances other than those specified in BL52 and 73(9), the CPG may revoke the
appointment of the CE for purposes which do not contravene the BL, including the
purpose of maintaining "Hong Kong's stability and administrative efficiency".
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