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Dear Mr Woo,

Bills Committee on Statute Law (Miscellaneous Provisions) Bill 2001

Meeting on 8 March 2002

I refer to my letter dated 15 March 2002, which was an interim
reply to the questions in paragraph 8 of the draft minutes of the meeting of
the Bills Committee held on 8 March 2002.

The present letter gives our reply to the question in paragraph
8(b).  It also supplements our reply to the question in paragraph 8(c), which
was mainly answered in my letter dated 15 March 2002 to Ms Bernice
Wong, Assistant Legal Adviser, Legislative Council Secretariat.  I noted in
the 15 March letter to you that the reply to paragraph 8(b) and (c) required
the assembly of detailed and extensive information.  I am grateful for your
telephoned advice that papers relevant to the questions which were
previously sent to the LegCo AJLS Panel need only be identified in the
reply, and that this department does not have to further copy the papers for
the Bills Committee.
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Paragraph 8(b) how Parts V and VII of the Bill had addressed the concerns
expressed by respondents in the relevant consultation
exercises conducted by the Administration

Part V (marital rape)
On 16 January 2001, the Administration sent an Information

Paper to the LegCo AJLS Panel for the Panel’s meeting held on 16 January
2001.  Annex A to the Information Paper attached a copy of a Consultation
Paper issued in October 2000, and Annex B summarised the detailed
responses of the consultees together with the Administration’s comments on
those responses.

On 6 March 2001, the Administration sent a letter to the two
legal professional bodies and the two law schools for purposes of further
consultation requested by the AJLS Panel at its meeting on 16 January 2001
(a sample letter is copied at Annex A).  Annex I to that letter was a copy of
the Information Paper for the AJLS Panel referred to above (a copy of which
is omitted for the reason noted).  Annex II to the letter (a copy of which is
included) was a Discussion Paper dated March 2001 in which the
Administration put its case for the proposed amendments concisely, drawing
on the information at Annex I.

For an indication of how the Administration addressed the
concerns of the two law schools in this further consultation, see my letter
dated 15 March 2002 to Ms Bernice Wong.  In respect of the further
consultation of the legal profession, attached at Annex B is a copy of a letter
dated 18 April 2001 from the Hong Kong Bar Association which expressed
support in principle for the Administration’s proposed legislation.
Attached at Annex C is a copy of a letter dated 25 April 2001 to the
Administration from the Law Society.  Attached at Annex D is a copy of
the Administration’s reply dated 26 April 2001 to the Law Society.

Part VII (return of deposit)
The way in which the Administration addressed the concerns

of consultees in this matter is dealt with in two papers for the AJLS Panel
which were copied at Appendix I (LC Paper No. CB(2)864/00-01(04) –
dated February 2001) and Appendix II (LC Paper No. CB(2)1249/00-
01(02) – dated March 2001) to the paper dated 15 March 2002 prepared by
the Council Business Division 2, LegCo Secretariat (LC Paper No.
CB(2)1532/01-02(02)).

As a further indication of the Administration’s position
regarding the proposed amendment, attached at Annex E is a copy of an
article by Michael E. Kowalski “Good Faith, Greed and Time of the Essence
or How to Make HK$15 Million in 600 Seconds (Reflections of a Canadian
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Property Solicitor)” (2001) 30 HKLJ 476-489.

For example, at p.487, the author suggests that, from a public
policy perspective, the Privy Council case Union Eagle Ltd v Golden
Achievement Ltd [1997] 2 All ER 215 was wrongly decided, on the ground
that –

“A strict interpretation of ‘time of the essence’ for trivial
breaches thereof does nothing more than promote and assist
greed in business.  In my view, the courts should neither
encourage nor reward such behaviour.”

At p.488, the author proposes a test to balance “the need for
certainty in commercial contracts with the realities of day-to-day life and the
actual impact upon the non-breaching party.  It also requires a vendor
wishing to resile from an agreement of purchase and sale to use common
sense and commercial decency in accepting an apparent repudiation, as its
decision will be evaluated against the actual damages caused by a trivial
delay.  Finally, the test avoids the unjust enrichment of a vendor who
suffered no damage by a trivial delay and thereby requires agreements of
purchase and sale to be read with business efficacy so as to promote the
enforcement of bargains honestly made”.

The object of the proposed amendment is to provide the court
with an express statutory power which will enable it to use this or other
appropriate tests for the purpose of deciding, in all the circumstances,
whether it would be just or not for the vendor to retain the deposit or for the
deposit to be returned to the purchaser.

Paragraph 8(c) on Part V of the Bill, why no amendments were considered
necessary in respect of certain sexual offence provisions in
Part XII of the Crimes Ordinance (Cap. 200) where
“consent” might be a relevant condition for defence (e.g.
offences specified in sections 118A, 122, 123 and 125 of the
Ordinance)?

For the Administration’s current position on this question, see
my letter dated 15 March 2002 to Ms Bernice Wong.

We also have a copy of a letter dated 24 March 2002 to the
Bills Committee from Mr Sin Wai Man, Lecturer, School of Law, City
University of Hong Kong, concerning this question.  The Administration
commented on several of the detailed submissions in Mr Sin’s letter in the
correspondence copied with my letter dated 15 March 2002 to Ms Bernice
Wong.  I will write to you again after we have considered the further
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submissions in Mr Sin’s letter.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General

Enc.

#49346
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6 March 2001

Herbert H K Tsoi Esq,
President,
The Law society of Hong Kong,
3/F wing On House,
71 Des Voeux Road,
Central,
Hong Kong.

Dear Mr Tsoi,

Proposed amendments to the Crimes Ordinance (Cap.200)
Marital rape and related sexual offences

LegCo Panel on Administration of Justice and Legal Services

Please find enclosed at Annex I a copy of the Administration's
Information Paper on the above matter which was submitted for the meeting of
the LegCo Panel on Administration of Justice and Legal Services held on 16
January 2001.  Attached to the Information Paper are copies of -

˙ the Administration's Consultation paper on Marital Rape and
Related Sexual Offences (Annex A);

˙ a summary of and a reply by the Administration to the more
detailed responses of consultees (Annex B); and

˙ copies of the responses (replied to in Annex B) from the Bar
Association, the Law Society, the City University of Hong Kong,
and the University of Hong Kong.
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At its meeting on 16 January 2001, the Panel noted that the issues
were highly technical and that the Bar Association, the Law Society and the
two law schools would at that stage have had insufficient time to consider the
Administration's preferred approach as evinced in the Information Paper and its
annexes.  The Panel therefore requested the Administration to liaise with the
professional bodies and the law schools in order, if possible, to reach a
consensus view before returning to the Panel (it is proposed to return to the
Panel on 24 April 2001, for which purpose the Administration is required to
provide a finalised paper by 17 April).

The discussion at the Panel meeting centred on the
Administration's twin recommendation that -

(a) section 118 of the Crimes Ordinance (Cap.200) be amended to
make it clear that marital rape is an offence and delete "unlawful"
from that section; and

(b) in respect of the other sexual offences, "unlawful" be defined
non-exhaustively under section 117 to include non-consensual
marital intercourse.

One member of the Panel suggested that if "unlawful" is defined
as proposed under section 117 that may also suffice to clarify the term under
section 118 without having to delete it.  The Panel also requested the
Administration to prepare draft amendments to sections 117 and 118 to allow
consideration of how the recommendations would appear in legislative form. A
working draft of the proposed amendments is being prepared and will be sent to
you as soon as it is ready.

For the purpose of the liaision requested by the Panel and
addressing the above and associated issues, a Discussion Paper is attached at
Annex II.  We would be grateful for any comments the Law Society may wish
to make on the Discussion Paper, Annex B to the Information Paper and the
working draft (including whether it supports the Administration's proposed
approach in principle), if possible by 26 March 2001.  Please let me know if
you would wish to meet and discuss the issues with representatives of the
Administration.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General



Annex II

Discussion Paper

Proposed amendments to the Crimes Ordinance (Cap. 200)

Marital rape and related sexual offences

Purpose

The aim of this paper is to summarise the Administration’s proposals – and

their context – for limited amendments to be made reasonably quickly to the Crimes

Ordinance (Cap. 200) to make a clear and unequivocal statement that marital rape is

an offence while avoiding unintended consequences in respect of other sexual

offences.  The paper also addresses an ancillary matter regarding some extra small

amendments to two marital defences provided under sections 124 and 146 of the

Ordinance respectively which it is considered should be made in the interests of child

protection and to maintain consistency with the principle that a marital relationship

does not negate the requirement for consent in the sexual context.

Object

2. The object which the Administration is seeking to achieve in the current

exercise is -

(1) to amend Part XII of the Crimes Ordinance to ensure beyond doubt that

marital rape is an offence; and

(2) to achieve that object without –



(a) the delay that would be incurred by a wide-ranging review of sexual

offences; or

(b) inadvertently altering the scope of other sexual offences before a wider

review can be undertaken.

Background

3. In a letter dated 17 May 2000 to the Department of Justice, the Hon

Margaret Ng, Chairman of the Legislative Council Panel on Administration of Justice

and Legal Services, noted that there was doubt whether the term “unlawful sexual

intercourse” in section 118 of the Ordinance covered marital rape and considered that

an amendment is necessary to make the law clear. At the meeting of the Panel on 20

June 2000, the Chairman suggested that the amendment take the form of the deletion

of “unlawful” from section 118 and an express declaration that the crime of rape

covered marital rape. Similarly, the United Nations Committee on the Elimination of

Discrimination against Women commented in 1999 and 2000 that the term “unlawful”

may create ambiguities and expressed concern that marital rape is not considered a

criminal offence in Hong Kong.

Problem

4. The problem with the current law related to marital rape may be

summarised as follows –

(1) section 118 makes non-consensual “unlawful sexual intercourse” an

offence (rape);

(2) under the traditional common law meaning of “unlawful”, with certain

exceptions, a wife could not withdraw her consent to marital intercourse

and “unlawful” was defined as outside marriage;



(3) in Reg v R [1991] 1 WLR 767 the House of Lords held that it is clearly

unlawful to have intercourse with any woman, married or not, without her

consent, and “unlawful” is therefore surplusage in the offence of rape.

This approach was adopted by the Administration;

(4) however, it is arguable that Reg v R was contrary to the intention of the

legislature,  or may not be good law in the Hong Kong Special

Administration Region after 30 June 1997 despite the continuity of the

common law provided for under Article 8 of the Basic Law and strong

obiter approval by the Hong Kong Court of Appeal in HKSAR v Chan

Wing Hung [1997] 3 HKC 472, a case under section 119 (procurement of

unlawful sexual act by threats or intimidation) rather that section 118;

(5) accordingly, amendment of Part XII is desirable to make the matter clear.

Definitions

(1) “unlawful”

5. At common law, “unlawful” in respect of rape and related sexual offences

means either outside marriage or (under Reg v R and Chan Wing Hung) within

marriage where the wife does not consent to marital intercourse (hence making

“unlawful” surplusage in section 118).

(2) “unlawful sexual act”

6. Section 117(1A) of the Ordinance defines “unlawful sexual act” as –

(a) unlawful sexual intercourse;

(b) buggery or an act of gross indecency with a person of the opposite sex

with whom a person may not have lawful sexual intercourse; or



(c) buggery or an act of gross indecency with a person of the same sex.

7. In the Administration’s view of “unlawful” under the present common law

(to be clearly reflected under the proposed amendments), of the definition

of :unlawful sexual act” in section 117(1A) -

(1) subparagraph (a) would apply to unmarried parties (“unlawful” as

outside marriage) or to a husband and wife where the wife did not

consent to marital intercourse (Reg v R: it is clearly “unlawful” to have

intercourse with any woman without her consent);

(2) subparagraph (b) would only apply to unmarried parties since a

husband and wife, being bound by matrimony, may have “lawful”

sexual intercourse with each other. (Note that non-consensual buggery

with any person is an offence under section 118A.); and

(3) subsection (c) would only apply to unmarried parties (same sex

marriage not being valid under Hong Kong law).

Consultation

8. The Administration canvassed three options for amendment in its

Consultation Paper (paragraphs 18 to 32) –

Option 1 : maintain the status quo, relying on Reg v R.

Option 2 : make it clear in section 118 that marital rape is an offence, and delete

“unlawful” from the section.

Option 3 : clarify the meaning of “unlawful” in “unlawful sexual intercourse” and

“unlawful sexual act” to ensure that in the other sexual offence sections



the term means outside marriage, or within marriage in any

circumstances where the wife does not consent.

9. As noted at paragraph 6 of the Administration’s Information Paper dated

January 2001 to the Panel, only one respondent supported Option 1.  Six respondents

supported Option 2 alone, and seven respondents supported Option 3 alone.  Seven

respondents supported a combination of Option 2 and Option 3.

Recommendation

10. Following consultation, for the reasons given in Annex B to

the Information Paper and more briefly in this paper, the Administration

recommended (Information Paper, paragraph 4) the adoption of a combination of

Option 2 and Option 3 to the effect that rape and other sexual offences should be

clarified by -

(1) deleting “unlawful” from section 118 and adding an express provision that a

marital relationship is immaterial to the offence of rape (Option 2); and

(2) in respect of other sexual offence sections, defining “unlawful” non-

exhaustively under section 117 to include non-consensual marital

intercourse (Option 3).

Reasons for adoption both Options 2 and 3

11. Reasons not to adopt Option 2 alone include -

(1) to avoid the effect of the expressio unius rule of statutory interpretaion (to

include the one is to exclude the other) and pre-empt any suggestion that,

by selectively deleting “unlawful” from section 118, the

legislature intended that the term should take its traditional common law

meaning in the other sexual offence sections (see Smith and Hogan

Criminal law 7th Ed., p.475, as cited in paragraph 7.03 of Annex B to the

Information Paper);



(2) to ensure that the supplementary common law meaning of “unlawful”

definable from Reg v R and Chan Wing Hung, of within marriage but

without consent remains applicable as appropriate to the circumstances of

the case in the other sexual offence sections.  It is as important that the

interests of spouses be protected, as applicable, under the other sexual

offence sections as under section 118;

(3) to make it clear that, where one of the elements of the offence is non-

consensual marital intercourse, the prosecution would have charging

options, under other sexual offence sections, in addition to marital rape

under section 118 (see Archbold 2000, para. 20-14, as cited in

paragraph 6.08 of Annex B to the Information Paper); and

(4) to take advantage of the usefulness of the inclusive or non-

exhaustive definition as a means of providing both certainty and any

required flexibility in the law. Stipulating that “unlawful” includes

non-consensual marital intercourse would make it certain that marital

rape can feature under the other sexual offence sections while allowing

the court to apply such other meaning as may be appropriate in the

circumstances of the case. For example, outside marriage in the case of

unmarried parties under section 119, as in Chan Wing Hung, or under

section 127 (abduction of unmarried girl under 18 for unlawful sexual

intercourse: R v Chapman [1959] 1 QB 100).

12. Reasons not to adopt Option 3 alone include –

(1) taking into account the views of the Panel and the UN Committee on the

Elimination of Discrimination against Women noted in paragraph 3 above, the

Administration considers that the Crimes Ordinance should be amended



to make it clear beyond doubt - to the layman as much as to the lawyer -

that marital rape is a crime;

(2) such unequivocal clarity cannot be achieved if "unlawful", with its ambiguity

under the common law, is retained in section 118.  Even if "unlawful" is defined

in section 117 as proposed under Option 3, it will be necessary to read two

sections (117 and 118) together before the scope of that term in section 118

becomes clear; and

(3) the need for clarity in both section 118 and the other sexual offence sections was

the principal theme not only of the Administration's discussions with the Panel

but also of the Consultation Paper and was supported by most consultees who

responded.

Summary of the case for combined amendments

13. As may be noted from this paper and its associated papers, the

Administration has proposed the combined amendments to sections 117 and 118 to

ensure that the deletion of "unlawful" from section 118 does not lead to unintended

results in respect of the other sexual offence sections in which "unlawful" is to e

retained pending a wider ranging review that is beyond the scope of the current

exercise.

14. Further the combined amendments will make it certain that the modern

common law principle evinced in Reg v R and Chan Wing Hung (namely, that it is

unlawful to have intercourse with any woman without her consent) is clearly reflected

in the Crimes Ordinance.  The proposed amendment to section 118 will provide the

intended unequivocally clear statement that marital rape is an offence.  The proposed

non-exhaustive definition of "unlawful" in section 117 will overcome the expressio

unius rule and ensure that marital rape can, according to the circumstances, feature in

the other sexual offence sections and provide the prosecution with charging options

for the protection of spouses in addition to section 118.



Ancillary amendments to sections 124(2) and 146(3)

15. The Administration has prepared proposed ancillary amendments to the

marital defences in sections 124(2) and 146(3) further to paragraphs 7.06 and 7.07 of

Annex B to the Information Paper -

(1) under section 124(2) it is a defence for a man to have unlawful sexual intercourse

with a girl under 16 if he believed, and had reasonable cause to believe, a woman

to be his wife despite the invalidity of the marriage under Hong Kong law.

Consistently with the objects of protecting children and ensuring that intercourse

with any woman without her consent is unlawful, the Administration considers

that section 124(2) should be amended to make it plain that the defence does not

apply to non-consensual intercourse; and

(2) under section 146(3) person who commits an act of gross indecency with or

towards a child under 16 or who incites a child to commit such as towards him or

her is not guilty of an offence under the section if that person is, or believes on

reasonable ground that he or she is, married to the child.  For similar reasons,

this defence too should be expressly qualified so that it does not apply where the

child does not consent.

Legal Policy Division

Department of Justice

March 2001
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LETTERHEAD OF HONG KONG BAR ASSOCIATION

Mr. Michael Scott
Senior Assistant Solicitor General
Department Of Justice
Legal Policy Division
1/F., High Block
Queensway Government Offices
66 Queensway
Hong Kong

Your Ref : L/M (2) to LP 5014/19/1/1C
18th April 2001

Dear

Proposed Amendments to the Crimes Ordinance (Cap. 200)
Marital Rape and related Sexual Offences

The Bar Association has considered both the Administration's 'Discussion Paper'
of March 2001 and the 2nd draft of the proposed legislation dated 3rd April 2001. As
previously stated we are in favour of legislative amendment to reflect the acceptance
in Hong Kong of the decision of the House of Lords in Regina v. R. We acknowledge
that the differences between the Hong Kong legislation and that of the U.K. in the
relevant legislation makes such amendment more difficult. By contrast to the
legislative amendments made in the U.K. in consequence of that decision the
proposed amendments to the Hong Kong legislation are cumbersome, but perhaps
necessarily so. In the result, the Bar Association supports the proposed legislation.

Yours sincerely

Michael Lunn S.C.

Vice Chairman



The
LAW SOCIETY OF HONG KONG
香港律師會香港律師會香港律師會香港律師會
3/F WING ON HOUSE, 71 DES VOEUX ROAD
CENTRAL, HONG KONG  DX-009100 Central 1
香港㆗環德輔道㆗ 71 號

永安集團大廈 3 字樓

TELEPHONE (電話)：(852) 2846 0500
FACSIMILE (傳真) ：(852) 2845 0387
E-MAIL (電子郵件)：sg@hklawsoo.org.hk
HOME PAGE (網頁)：http://www.hklawsoc.org.hk

Criminal
L/M(2) to LP 5014/19/1/1C

BY FAX (28109928) AND BY POST

25 April 2991

Mr. Michael Scott
Senior Assistant Solicitor General
Department of Justice
Legal Policy Division
1/F, High Block
Queensway Government Offices
66 Queensway, Hong Kong

Dear Mr. Scott,

Marital Rape

I refer to the previous correspondence on the subject.

The Society's Criminal Law & Procedure Committee has considered the
Administration's proposal and the Second Working Draft of the proposed amendments.
I enclose a copy of the society's Submission for your consideration.

For your information, a copy of the Submission has also been sent to the LegCo Panel
on Administration of Justice and Legal Services and the Bar Association respectively.

Yours sincerely,

Patrick Moss
Secretary General

Encl.

Annex C



SUBMISSIONS ON THE PROPOSED AMENDMENTS TO SECTION 118 OF THE
CRIMES ORDINANCE (CAP. 200) - MARITAL RAPE

The Law Society has considered the latest position paper of the government dated March 2001,
together with their letter dated 3rd April 2001 enclosing the Second Working Draft of the
proposed amendments to the Crimes Ordinance dealing with the issue of marital rape. The
Law Society has also had the benefit reading the Bar Association's paper dated 15th March
2001, and the letter of the Centre of Comparative and Public Law, HKU, dated 18 April 2001.

We bear in mind that the genesis and purpose of this exercise was to remove possible
ambiguities in the law regarding marital rape and to make it clear that a man may be guilty of
raping his wife.

The House of Lords held in R v R [1991] 1 WLR 767 that a husband has no immunity to
charge of rape because of his marital status. We believe that case correctly reflects the law not
only in England but also in Hong Kong. We consider that deletion of the word "unlawful" in
Section 118 of Crimes Ordinance (Rape), as proposed in clause 2(a) of the Second Working
Draft, would achieve the desired objective of resolving the current ambiguity in the legislation.
We do NOT consider it is good drafting practice to state expressly in the Ordinance, that the
rape of a woman by her husband in an offence, as proposed in Clause 2(b) of the Second
Working Draft. We believe this is a matter for the government to bring to the public's
knowledge rather than making express provision in the legislation.

There also appears to be a good case for amending Section 119 (procurement by threats) and
120 (procurement by false pretences) as has been done in England in order to ensure that
wives are equally protected in the circumstances covered by those two sections, including
where apparent consent was procured by her husband by threats or false pretences, and also
where a third party has procured a wife by threats or by false pretences to have intercourse
with her husband. In England the relevant sections were amended by deletion the word
"unlawful". If the word "unlawful" remained, then neither the husband nor the third party
would be guilty of procuring by threats or false pretences where the sexual act procured could
be characterized as 'marital rape', at least without further judicial intervention.

The scope of Sections 119 and 120 in the Crimes Ordinance is, however, wider than the
English Sexual Offences Act 1956. The English legislation refers to the procurement to have
sexual intercourse. The Hong Kong legislation refers to procurement to do "an unlawful
sexual act".

Unlawful sexual act is defined in Section 117(1A) as follows:-



"For the purposes of this Part a person does an unlawful sexual act if, and only if, that person-

(a) has unlawful sexual intercourse;
(b) commits buggery or an act of gross indecency with a person of the opposite sex with

whom that person may not have lawful sexual intercourse; or
(c) commits buggery or an act of gross indecency with a person of the same sex."

In our view the simplest and preferred method of amending the Hong Kong legislation, to
ensure that both Sections 119 and 120 are applicable in the circumstances outlined above,
would be to enact an additional subsection to each of Sections 119 and 120 stating that for the
purposes of each of these sections an unlawful sexual act would also include sexual
intercourse between a husband and wife. We believe that the gist of the offences in Sections
119 and 120 is to criminalise situations in which sexual intercourse is respectively procured by
threats or false pretences etc. Historically, these sections applied to situations where consent
was arguably given (were it not, then rape would be available as a charge). We believe that the
proposed amendment in clause 1 of the Second Working Draft (to add new subsection (1B) to
Section 117) is misconceived in attempting non-exhaustively to define 'unlawful sexual act' to
include marital sexual intercourse where it is non-consensual on the part of the wife and this is
known to the husband or he is reckless as to this. If consent was not given, as this amendment
would require, then the conduct in question may amount to rape (and anyone procuring its
commission may be liable according to normal criminal principles as an accessory). If consent
was purportedly given, then this will prevent liability for rape under Section 118 (subject to
arguments about the validity of the consent). If the case is one in which consent is not
necessarily vitiated by the circumstances in which it was given, so that rape is not available,
but the case involves the use of threats or false pretences etc, to procure the sexual act
(including sexual intercourse between a husband and wife), then it is appropriate to consider
the use of Sections 119 and 120. That this is so is clear from the discussion of the equivalent
English provisions in Smith & Hogan, Criminal Law (9th ed., 1999), at p.462:

'The meaning given to "consent" in rape left a number of cases where consent was in some
way imperfect, but which were not crimes at common law. The law has therefore been
supplemented by several statutory crimes involving sexual intercourse where consent has been
improperly obtained by threats, false pretences or the administration of drugs; or where the
woman, though consenting in fact, is deemed by the law to be incompetent to consent on
account of age or mental handicap.'

Specifically, in relation to Section 2(1), Sexual Offences Act 1956 (Section 119, Crimes
Ordinance), Smith & Hogan state, at 463:

'....there is some uncertainty as to what threats are sufficiently grave to negative consent for
the purpose of rape. Whatever the limits in rape, it is possible that less grave threats will
suffice for this much less serious offence'



and, in relation to Section 3(1) (Section 120, Crimes Ordinance), at 464:

'There is similar uncertainly about the meaning of false pretences..... It seems likely that it
extends to cases where there is no mistake as to the nature of the act. It may be that any false
pretence which in fact induces P to give consent which she would not otherwise have given is
enough.'

Smith & Hogan add, at 464:

'The CLRC has recommended that these offences should continue in their present wide terms.
Although rarely used, they are useful to deal with the occasional case which does not amount
to rape but should not be allowed to fall outside the criminal law.'

We believe that the government's proposed amendment to Section 117, by the addition of a
new subsection (1B), runs entirely contrary to this, by stipulating that 'unlawful sexual act'
includes marital sexual intercourse if it occurs without the wife's consent and this is known to
the husband or he is reckless in this regard (i.e. the elements of rape must be present).

Consequently, we do not support Option 3 and the use of non-exhaustive definition the word
"unlawful" for the various sections dealing with sexual offences as proposed by the
government. We believe that this step is unnecessary in the absence of any general review of
the law relating to sexual offences, which clearly is not under consideration at this stage.
Further, we strongly believe that this course would involve making the legislation more
complex and confusing than is necessary.

The Law Society's Criminal Law & Procedure Committee
25 April 2001
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2867 2157

Urgent By Fax
26 April 2001

Mr Patrick Moss,
Secretary General,
The Law Society of Hong Kong,
3/F Wing On House,
71 Des Voeux Road,
Central,
Hong Kong.
(Fax No.: 2845 0387)

Dear Mr Moss,

Marital Rape

Thank you for your letter dated 25 April 2001 attaching a copy of
the Society’s Submission of the same date.

Your letter crossed with my letter dated 25 April 2001 to the
President of the Law Society attaching copies of a letter dated 23 April 2001
(revised) from Mr Sin Wai Man, a lecturer of the City University of Hong
Kong, to the Department of Justice, and my reply dated 25 April 2001 to Mr
Sin.

You will note from the reply to Mr Sin that our consideration of
this matter has changed in one significant respect to coincide with the major
point (if not in respect of the proposed solution) made in the Society’s
Submission regarding the meaning of “consent” and the non-exhaustive
definition of “unlawful sexual intercourse” under the proposed new section
117(1B) of the Crimes Ordinance.  See paragraphs 12-17 of the letter dated 25
April 2001 to Mr Sin, which propose the inclusion of a new definition of
“consent” and the addition of paragraphs to the definition of “unlawful sexual
intercourse” under the proposed new section 117B which would be alternatives
to the meaning of “consent” in rape for the purpose of covering cases of
“consent” that has been improperly obtained by threats or intimidation, or false
pretences or false representations, or the administering of drugs, or that has
been invalidated on grounds of age or mental incapacity.
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I have the following comments regarding other points made in the
Society’s Submission.

Clause 2(b) of the 2nd working draft of the Bill
1. There appears to be no disadvantage in making it express in the

Ordinance that the rape of a woman by her husband is an offence. The
proposed new section 18(3B) will make the matter very clear (when it
has hitherto been in doubt because of the ambiguity of “unlawful”) to
laymen as well as lawyers since the Ordinance is a public document.

The definition of “unlawful sexual act”
2. It appears that the definition of “unlawful sexual act” in section 117(1A)

presents no problems for the proposed amendments.  For the reasons
noted in paragraphs 6 and 7 of the department’s discussion paper dated
March 2001, only “unlawful sexual intercourse” in paragraph (a) of the
definition of “unlawful sexual act” in section 117(1A) can apply in
respect of a husband and wife.

Delete “unlawful” and add subsections to sections 119 and 120
3. It appears that the deletion of “unlawful” and the addition of a subsection

to each of sections 119 and 120 stating that, for the purpose of the
respective sections, “unlawful sexual act” includes sexual intercourse
between husband and wife would encounter difficulties with the
expressio unius rule.  This would give rise to the presumption that the
other sexual offence sections which did not have such deletion and
express reference were not intended to apply to marital victims.
Provided the meaning of “unlawful sexual intercourse” as updated in
Reg v R (i.e. it can refer to intercourse outside marriage or intercourse
with any woman, married or not, without her consent) is properly
reflected in the current amendments there will be no problem with
retaining “unlawful” in the Ordinance pending a wider review.

4. As noted in paragraphs 11(1) and 14 of the department’s discussion
paper dated March 2001, the non-exhaustive definition of “unlawful
sexual act” under the proposed new section 117(1B) (modified as
indicated in the second main paragraph above) would be preferable to
the selective amendment of the sexual offence sections since it will both
overcome the expressio unius rule and ensure that marital rape (and the
sexual offences involving a different meaning of “consent” than in rape)
can feature in the other sexual offence sections and provide the
prosecution with charging options for the protection of marital victims in
addition to section 118.

5. In the Administration’s view, the incorporation of the meaning of
“consent” in rape in the proposed new section 117(1B) should be
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retained (but now as an alternative as indicated in the second main
paragraph above).  This would help to ensure the maximum possible
protection of marital victims.  It would mean, for example, that section
119 and section 120 would apply to a husband procuring his wife to have
sexual intercourse with him by threats or intimidation, or false pretences
or false representations, notwithstanding that he would almost certainly
be committing rape because he surely could not believe that she
consented or at least would be reckless as to her consent.  Furthermore,
it would also mean that another person (a third party) could be charged
(under either section 119 or section 120) for procuring the wife to have
sexual intercourse (and actually having that sexual intercourse) with her
husband without her consent.  It would be an unusual fact situation
where the husband in that scenario would not believe that his wife
consented (so being within the meaning of “consent” in rape
incorporated in the proposed new section 117(1B)) even if not
impossible.

Attribution
6. In the first paragraph of the Society’s Submission there is a reference to

“the Bar Association’s paper dated 15th March 2001”.  This paper
should in fact have been attributed to Mr Sin Wai Man.  The Bar
Association advised of its support of the Administration’s approach to
the proposed amendments in a letter dated 18 April 2001 to the
Department of Justice.  The Bar Association has been copied with Mr
Sin’s letter dated 23 April 2001 (revised) and the department’s reply
dated 25 April 2001 (in which modifications of the proposed
amendments have been suggested) to Mr Sin.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General
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