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Sin Wai Man
c/o School of Law

City University of Hong Kong
Tat Chee Avenue

Kowloon
Hong Kong

Phone: 852 27887390
Fax: 852 27887530

Email: lwsin@cityu.edu.hk

Urgent By Fax: 25099055

20 June 2002

Bills Committee on Statute Law (Miscellaneous Provisions) Bill 2001
Legislative Council
Legislative Council Building
8 Jackson Road
Central
Hong Kong

Dear Sir/ Madam,

Part V (Marital Rape) of Statute Law (Miscellaneous Provisions) Bill 2001

I refer to the Administration’s recent Information Paper on the captioned.  I have the
following comments to make (in my personal capacity):

1. As stated in my previous letters (dated 24 March 2002 and 23 April 2002,
respectively) to the Bills Committee, I am of the view that the marital exemption
should be retained for offences other than ss.118, 119, 120 and 121, pending a
full-scale review.  I am, therefore, particularly concerned about the effect of the
proposed Committee Stage Amendment (CSA) would have on ss.123, 124 and
125.

2. The Administration cites R v R [1992] 1 AC 599, 622A-C as the authority for its
position that the term 'unlawful' in 'unlawful sexual intercourse' is mere
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surplusage "in section 118, or in any other material non-rape provision except
section 127" (my emphasis).  Presumably, this position is one of the reasons
why the Administration would now prefer a more wide-ranging approach.  I,
however, doubt if such a position could be sustained by the cited paragraphs in
R v R (attached).  Those paragraphs seem, merely, to say that the marital
exemption is retained in the UK equivalent of our s.127.  They could, however,
with due respect, hardly be interpreted as meaning that 'unlawful' has become
mere surplusage "in any other material non-rape offences".

3. It seems to me to be an exercise doomed to failure to search for clear case
authority on whether the marital exemption to offences other than rape has
altogether been abolished.  It - either to limit it to s.118 for which there is a
clear case authority, namely R v R, or extends it to other offences - inevitably, is
a policy decision that needs to be made.

4. For ss.119, 120 and 121, as I have made clear in my previous submissions, I am
of the view that there is consensus that they should be extended to marital cases.
Furthermore, the fact that the Hong Kong court's indication of its inclination to
follow R v R should an appropriate case arise was made in connection with a
non-marital case where the accused was charged with an offence under s.119 in
HKSAR v Chan Wing Hung could be offered as a, perhaps remote, authority to
support abolishing the exemption in this category of offences (ss.119, 120 and
121).

5. For ss.123, 124 and 125, for reasons I have given in my previous submissions, I
am in favour of retaining the exemption, pending a full-scale review.  Support
for my position regarding s.124 could perhaps be found in the (again perhaps)
remote authority of Alhaji Mohamed v Knott [1969] 1 QB 1, 16B-E when the
court commented on the possibility of a charge under the UK equivalent of our
s.124 against a husband who was validly married under Nigerian law to a girl
aged 13:

There is one other point which has given me some trouble, and
that is the suggestion that every time this husband in England has
intercourse with his wife, he is committing a criminal offence
[under s.6(1) of the Sexual Offences Act 1956]… It is a point
which was apparently not before the justices [in the lower court];
they certainly do not base their decision on any such
consideration.  Nor, for my part, do I think that the police could
ever properly prosecute in a case such as that if the marriage is a
marriage recognized by this country. (my emphasis)
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And, it should be noted that this observation was made by the court despite a
marital defence, similar to our s.124(2), in s.6(2) of their Sexual Offences Act
1956.

6. There seems to be some contradiction in the Administration’s discussion of the
effect of the proposed CSA on ss.123 and 124 (p.4, Information Paper). In the
first paragraph of that section, the Administration states, correctly, that "consent
is not a defence of these offences".  But in the following paragraph, it
maintains: "Nevertheless, under the [proposed CSA], the principle under Regina
v R would continue to apply unambiguously to protect the girls specified in
these sections should they be married and should they be victims of non-
consensual sexual intercourse perpetrated on them by their husbands.  This
qualification is particularly important in respect of the marital defence provided
under section 124(2)."  It seems unclear what the "qualification" here refers to.
If it is "non-consensual", it seems to contradict the Administration's own -
correct - observation that consent is not an issue for these two sections. The false
impression that consent may, in fact, be a defence or qualification obscures the,
perhaps, harshness of the effect of the proposed CSA of rendering a husband
guilty of sexual intercourse with his lawfully (under foreign law) wedded wife -
irrespective of consent of the wife, unless s.124(2) could be raised - 'every time
this husband in Hong Kong has intercourse with his wife', to paraphrase Lord
Parker C.J.

Yours faithfully,

Sin Wai Man

cc. Mr Michael Scott, DoJ ( 21809928)
Ms Bernice Wong, LegCo Secretariat (28775029)
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