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Dear Mr Chan,

Fire Services (Amendment) Bill 2001

I am scrutinizing the above Bill with a view to advising Members and should
be grateful if you would clarify the following matters:

Clause 4 - proposed section 8A

(a) If a person does not give an answer or fails to produce documents in accordance
with a requirement under proposed section 8A(2)(f)(ii) and 8A(2)(g) for the
reason that the answer is not within his knowledge or the documents are not in his
possession, will that person incur criminal liability under the Bill?

(b) Under proposed section 8A(2)(f)(iii), a person may be required to sign a
declaration of the truth of the answer he gives to the Director of Fire Services.
The person may be prosecuted for an offence under section 36 of the Crimes
Ordinance (Cap. 200) if he knowingly and wilfully makes a statement in the
declaration which is false in a material particular.  However, if the information
contained in the statement is not false but is misleading in a material particular, it
would  appear that section 36 of the Crimes Ordinance is not applicable.  In such
case, what legal consequences, if any, does that person have to face for providing
misleading information to the Director under the Bill?
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(c) Will there be any legal consequences if a person who, in purportedly complying
with a requirement imposed under proposed section 8A(2)(g), produces any
document which is false or misleading?

(d) In proposed section 8A(3), apart from documents, should the legal professional
privilege be extended to information which a person may be required to give
under proposed section 8A(2)(f)?  If so, should this be clearly stipulated in the
section?

(e) Why is the obligation of non-disclosure proposed under section 8A(5) confined
to information obtained from an answer given under subsection (2)(f)?  Should
such obligation apply to information contained in the documents produced under
subsection (2)(g) as well?

Clause 4 - proposed section 8B

Why is proposed section 8B confined to answers to questions asked under section
8A(2)(f)(ii)?  If a document required to be produced under proposed section 8A(2)(g)
tends to incriminate a person who produced it, is it intended that such document will be
admissible in evidence against the person in criminal proceedings?  If so, how will such
use of the document be consistent with Articles 10 and 11 of the Hong Kong Bill of
Rights, which respectively guarantee a person's right to a fair hearing and the right to be
presumed innocent?

Clause 10 - proposed section 25

The Bill proposes to empower the Chief Executive in Council to make regulations to
provide for matters relating to abatement of fire hazards.  It is noted that new offences
which carry heavy penalties are created in the proposed Fire Service (Fire Hazard
Abatement) Regulation ("the proposed Regulation") annexed to the LegCo Brief.   As
the proposed Regulation seeks to introduce important proposals relating to fire hazard
abatement, will the Administration consider making the proposed Regulation subject to
LegCo's approval (instead of subject to section 34 of Cap. 1, as currently proposed) so
that Members would have more time to examine the provisions therein?

Clause 20 - Consequential Amendments

In the proposed definition of "fire service installation or equipment" in the Places of
Public Entertainment Regulations (Cap. 172 sub. leg.) and the Fire Safety (Commercial
Premises) Ordinance (Cap. 502), is it necessary to add "or place" after "any premises" in
paragraph (d) of the proposed definition in line with the proposed definition of the same
term in the Public Health and Municipal Services Ordinance (Cap. 132)?  It is noted that
in the Fire Services Ordinance (Cap. 95), "premises" is defined to include any place and
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hence there is no need to include the reference to place in the proposed definition of "fire
service installation or equipment" in Cap. 95.  However, there is no such definition of
premises in Cap. 172 and Cap. 502.

Chinese text

My comments on the Chinese text of the Bill have been marked up on the relevant pages
which are enclosed for your consideration.

I would appreciate it if you can let me have your reply in both English and
Chinese as soon as possible.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

Encl.

c.c. Department of Justice (Attn: Ms Phyllis POON, GC)
LA
















