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Dear Mr Chan,

Fire Services (Amendment) Bill 2001

| am scrutinizing the above Bill with aview to advising Members and should

be grateful if you would clarify the following matters:

Clause 4 - proposed section 8A

(@

(b)

If a person does not give an answer or fails to produce documents in accordance
with a requirement under proposed section 8A(2)(f)(ii) and 8A(2)(g) for the
reason that the answer is not within his knowledge or the documentsare not in his
possession, will that person incur criminal liability under the Bill?

Under proposed section 8A(2)(f)(iii), a person may be required to sign a
declaration of the truth of the answer he gives to the Director of Fire Services.
The person may be prosecuted for an offence under section 36 of the Crimes
Ordinance (Cap. 200) if he knowingly and wilfully makes a statement in the
declaration which is false in a material particular. However, if the information
contained in the statement is not false but is misleading in amaterial particular, it
would appear that section 36 of the Crimes Ordinance is not applicable. In such
case, what legal consequences, if any, does that person haveto facefor providing
misleading information to the Director under the Bill?



(c)  Will there be any legal consequences if a person who, in purportedly complying
with a requirement imposed under proposed section 8A(2)(g), produces any
document which is false or misleading?

(d)  In proposed section 8A(3), apart from documents, should the legal professional
privilege be extended to information which a person may be required to give
under proposed section 8A(2)(f)? If so, should this be clearly stipulated in the
section?

(e)  Why isthe obligation of non-disclosure proposed under section 8A(5) confined
to information obtained from an answer given under subsection (2)(f)? Should
such obligation apply to information contained in the documents produced under
subsection (2)(g) aswell?

Clause 4 - proposed section 8B

Why is proposed section 8B confined to answers to questions asked under section
8A(2)(f)(ii)? If adocument required to be produced under proposed section 8A(2)(Q)
tends to incriminate a person who produced it, isit intended that such document will be
admissible in evidence against the person in criminal proceedings? If so, how will such
use of the document be consistent with Articles 10 and 11 of the Hong Kong Bill of
Rights, which respectively guarantee a person'sright to afair hearing and the right to be
presumed innocent?

Clause 10 - proposed section 25

The Bill proposes to empower the Chief Executive in Council to make regulations to
provide for matters relating to abatement of fire hazards. It is noted that new offences
which carry heavy penalties are created in the proposed Fire Service (Fire Hazard
Abatement) Regulation ("the proposed Regulation") annexed to the LegCo Brief. As
the proposed Regulation seeks to introduce important proposals relating to fire hazard
abatement, will the Administration consider making the proposed Regulation subject to
LegCo's approval (instead of subject to section 34 of Cap. 1, as currently proposed) so
that Members would have more time to examine the provisions therein?

Clause 20 - Consequential Amendments

In the proposed definition of "fire service installation or equipment” in the Places of
Public Entertainment Regulations (Cap. 172 sub. leg.) and the Fire Safety (Commercial
Premises) Ordinance (Cap. 502), isit necessary to add "or place" after "any premises’ in
paragraph (d) of the proposed definition in line with the proposed definition of the same
termin the Public Health and Municipal Services Ordinance (Cap. 132)? It isnoted that
in the Fire Services Ordinance (Cap. 95), "premises’ is defined to include any place and



hencethereis no need to include the reference to place in the proposed definition of "fire
service installation or equipment” in Cap. 95. However, there is no such definition of
premisesin Cap. 172 and Cap. 502.

Chinese text

My comments on the Chinese text of the Bill have been marked up on the relevant pages
which are enclosed for your consideration.

| would appreciate it if you can let me have your reply in both English and
Chinese as soon as possible.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

c.C. Department of Justice (Attn: Ms Phyllis POON, GC)
LA
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FIRE SERVICES {AMENDMENT) BILL 2001

(e) providing a stand-by power supply to an_installation or equipment
under paragraphs (a) to (d) in the event of the loss of normal power

supply,”.

4. Sections added
The following are added—

“gA. General powers of fire investigation

(1) Within a reasonable period after a fire in or on any premises has
been extinguished, the Director or any member authorized by the Director
in writing on producing, if so required, the document showing the
member’s authority, may enter the premises for the purpose of
investigation into the cause of or other matters relating to the fire,

{2) Having entered the premises, the Director or member—

(a) maystay in or on the premises for so long as it is reasonably
necessary for the purpose referred to in subsection (1);

() may remove and take possession of any article or thing.
found in or on the premises that the Director or member

has reasonable cause to believe is necessary for the purpose.

referred to in subsection (1); .

(¢) may deal with the article or thing referred to in paragraph
(b) in such a way as appears to the Director or member to,
be reasonably necessary for ¢examination or analysis;

(d) may retain the article or thing referred to in paragraph (b)
for so long as it is reasonably necessary for examination or
analysis; :

(¢) may take such photographs and make such video
recordings as the Director or member has reasonable cause
to believe is necessary for the purpose referred to in
subsection (1);

(f) may require any person whom the Director or member has
reasonable cause to believe is able to give any information
relevant to the purpose referred to in subsection (1)—

(i) to attend at a time and place specified by the Director
or member;

(i) to answer (in the absence of persons other than any
person whom the Director or member may allow to be
present and a person nominated to be present by the
person on whom the requirement is imposed) such
questions as the Director or member thinks fit to ask;
and
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FIRE SERVICES (AMENDMENT) BILL 2001 C1087

(iii) to sign a declaration of the truth of the person’s
answer; . ‘

(g) may require the production of, and inspect and take copies
of documents that the Director or member has reasonable

. cause, to believe is necessary for the purpose referred to in
subsection (1);

(#) may require any person to afford the Director or member
such facilities and" assistance with respect to any article or
thing within that person’s control or in relation to which

- that person has responsibilities as the Director or member
considers reasonably necessary to exercise any of the powers
conferred by this subsection.

(3) Nothing in this section shall be taken to compel the production

. by any person - of -a document of which the person would on grounds of

legal professional privilege be entitled to withhold production.

(4) On leaving any unoccupied premises that the Director or
member entered under this section, the Director or member shall leave
them as effectually secured against trespassers as the Director or member
found them to be at the time of entry,

(5) If the Director or member who—

(@) obtains any information from the answer given under.

-subsection (2)(/f); or .

(b) in compliance with this section, enters a factory, workshop,

workplace or premises used for business purposes, .

discloses to any person any information obtained by the Director or

member under subsection (2)(f) or in the factory, workshop, workplace

or premises with regard to any manufacturing process or trade secret, the

Director or member shall, unless the disclosure is made in the

performance of the Director’s or member’s duty, be guilty of an offence
and shall be liable to a fine at level 4.

(6) This section shall not affect the power of the Commissioner of
Police under the Fire Investigation Ordinance (Cap. 12).

8B. Answers that'may implicate criminal liability

If an ‘answer to a question asked under section 8A(2)(/)(ii) tends to
incriminate the person who gave the-answer, neither the question nor the
answer. shall be admissible in evidence against the person in criminal
proceedings other than proceedings for an offence under section 36 of the
Crimes Ordinance (Cap. 200) in respect of the answer given.

{
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FIRE SERVICES (AMENDMENT) BILL 2001 . Clo9l

(b) may, under the prescribed circumstances, cause to be
carried out any works in respect of any premises and
recover the expenses incurred from any person;

(¢) may, under the prescribed circumstances, remove and take
.possession of any article or thing and dispose of it in the

_ prescribed manner;

(¢} may, under the prescribed circumstances, cause to be
registered in the Land Registry any information concerning
any premises in relation to which a person is charged with,
convicted of, acquitted of or successfully appeals against a
conviction of an offence under this Ordinance;

(e) may cause to be publicised by the prescribed means the fact
of a conviction of an offence under this Ordinance;

(/) may apply to a court or magistrate for an order—

(i) to close any premises in relation to which a person has
been convicted of an offence under this Ordinance in
accordance with the regulation made under section
25(1)(hb)(ii);

(ii) to prohibit any premises to be used for a particular
purpose in accordance with the regulation made under
section 25(1)(hb)(1v),

(iif) that requires a person to abate a fire hazard or prevent
it from recurrmg, or

(iv) that requires a person to remove any article or thing
that obstructs or may obstruct, or locks or may lock
any means of escape in any premises;”,
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Liability of subordinate officers and members ) ' v
of other ranks to summary dismissal upon 4T '/{’"ﬁ‘“ ‘H., i‘ﬁ 1%

Sections repealed
Sections 9A, 9B, 9C and 9D are repealed.

abscondment w e Ch o-.n.l-f ot w-
M
Section 13A(1) is amended by repealing “21” and. substituting “14”1 T st
't) " 'M\-l e ang ,Z .a,‘{cnr_., ¥

Offences against discipline by subordinate
officer and member of other ranks
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FIRE SERVICES (AMENDMENT) BILI. 200t Cl1093

9. Section substituted
Section 21 is repealed and the following substituted—

“21. Damage done at a fire

{1) Save where subsection (2) applics, a damage done by the Fire
Services Department in the discharge of its duty on the occasion of a fire
or an incident that may pose an immediate danger of fire is taken to be a
damage by fire within the meaning of a policy of insurance against fire.

(2) For the purpose of a policy of insurance against fire that was
executed immediately before the commencement of section 9 of the Fire
Services (Amendment) Ordinance 2001 ( of 2001), a damage done by
the Fire Services Department in the discharge of its duty on the occasion
of a fire is taken to be a damage by fire within the meaning of the policy
of insurance against fire.”.

10. Power to make regulations

Section 25 is amended—
(2) by renumbering it as section 25(1);
() in subsection (1), by adding—
“(hb) the making of an order by a court or magistrate—

(i) that requires a person to abate a fire hazard or
prevent it from recurring;

(ii) that closes any premises in relation to which a
person has been convicted of an offence under this
Ordinance;

(iif) that rescinds or suspends
subparagraph (ii);

{(iv) that prohibits any premises to be used for a
particular purpose;

(v) that requires a person to remove any article or
thing that obstructs or may obstruct, or locks or

an order under

may lock any means of escape in any premises;
(vi) that terminates the tenancy of any premises;
t SRvrwao oAy (hc) the procedure and other matters relating to an order
under paragraph (hb);
o~ pvepred | (ad)the prevention of obstruction to and locking of " any
~ 1 means of escape in any premises;
axthon ‘f(f) G (he) the regulation of the conveyance on land of a container
2 p.C o T] that contains a motor vehicle or a part of a motor
. vehicle, which has fuel in its fuel tank or is otherwise

stained with fuel;
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FIRE SERVICES (AMENDMENT) BILL 2001 Ci09s

(hf) the regulation of the stowage of a motor vehicle or a
part of a motor vehicle, which has fuel in its fuel tank
or is-otherwise stained with [uel, in a container that is
or is to be conveyed on land;

(hg) the powers of any prescribed public officer to stop,
board and search a vehicle and seize, remove and
detain articles or things carried in, on or by the vehicle
that is related to an offence under this Ordinance;

(hhk) the prohibition of possession or control of a prescribed
substance in or on any prescribed premises for the
purpose of a:-business of supplying the substance for
transferring to the fuel tank of a motor vehicle;

(ki) the power of the Director to obtain, or to authorize a
member in writing to obtain, personal particulars from
any person under the prescribed circumstances;

(hj) the liability of the owner, tenant, occupier or person in
charge of any premises who knowingly permits or
suffers an offence under this Ordinance to be
commitied in or on the premises; .

(hk) the liability of a person who lets, or agrees to let,
whether as principal or agent of another person, any,
premises with the knowledge that an offence under this
Ordinance is to be committed in or on the premises;

(kD) the prescribing of anything required to be prescribed
under this Ordinance;”;

(¢) by adding— .
“(2) A regulation made under this section may provide
that the Director may nrot authorize members of certain
ranks to exercise a power or discharge a duty that the
Director by any enactment is entitled to exercise or required
to discharge.
(3) A regulation made under this section may provide
that—
(a) any contravention of the provisions of the
regulation shall be an offence; and
(/) any person who contravenes the regulation
shall be liable on conviction to a fine not
exceeding $300,000 and to imprisonment for
a period not exceeding | year, and in the case
of a continuing offence, to a daily penaity
not exceeding $30,000.”.
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FIRE SERVICES (AMENDMENT) BILL 2001 C10%9

Fire Service (Installation Contractors) Regulations

16. Powers of disciplinary board

Regulation 11(3) and (4) of the Fire Service {Installation Contractors)
Regulations (Cap. 95 sub. leg.) is amended by repealing “of $500” -and
substituting “at level 2”.

17. Penalties

Regulation 16 is amended by repealing “of $2,000” and substituting
“at level 3”.

Fire Service (Installations and Equipment) Regulations

18. Issue of certificates by registered contractors

Regulation 9(2A) and (3) of the Fire Service (Inmstallations and
Equipment) Regulations (Cap. 95 sub. leg.) is amended by repealing “o
$5,000” and substituting “at level 5”.

19. Penalty

Regulation 12 is amended by repealing “of $5,000” and substituting
“at level 5”.

PART II

CONSEQUENTIAL AMENDMENTS
Public Health and Municipal Services Ordinance

20. Interpretation

Section 2(1) of the Public Health and Mummpai Services Ordinance (Cap
132) is amended, in the definition of “fire service installation or equipment”,
by adding—

“(d) facilitating the evacuation from any premises or place in case of fire,

(¢) providing a stand-by power supply te an installation or equipment

under paragraphs (a) to (d) in the event of the loss of normal power

supply;”.
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Places of Public Entertainment Regulations

21. Interpretation

Regulation 2 of the Places of Public Entertainment Regulations (Cap. 172
sub. leg) is amended in the definition of “fire service installations and
equipment”—

(@) in paragraph (b), by repealing “or”;
(b) by adding—
“(d)" facilitating the evacuation from any premises in case of
' . firejor - )
(¢) providing a stand-by power supply to an installation
and equipment under paragraphs (a) to (d) in the event
of the joss of normal power supply;”.

Fire Safety (Commercial Premises) Ordinance

22. Interpretation

Section 3(1) of the Fire Safety (Commercial Premises) Ordinance (Cap.
502) is amended in the definition of “fire service installation or equipment”—"
(a) in paragraph (c), by adding “or” at the end; -
(&) by adding—
“(d) facilitating the evacuation from any premises in case of
“fire; or
(¢) providing a stand-by power supply to an instaliation or
equipment under paragraphs (a) to (d) in the event of
the loss of normal power supply;™.

PART 11

TRANSITIONAL PROVISIONS

23. Interpretation ;

(1) In this Part, “pre-existing Ordinance” (SeHitEpl) means the Fire
Services Ordinance (Cap. 95) that was in force before the commencement of
this Ordinance. T S o

{2) Unless the context otherwise requires, words and phrases in this Part
shall be construed in accordance with the pre-existing Ordinance.



