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Object(s) of the Bill

To adapt certain Ordinances and subsidiary legislation to bring them into
conformity with the Basic Law and with the status of Hong Kong as a Special
Administrative Region of the People’s Republic of China.
LegCo Brief Reference
2. CSO/ADM CR 11/3231/97(00) Pt. 4 issued on 26 October 2000 by the

Administration Wing, Chief Secretary for Administration's Office.

Date of First Reading

3. 8 November 2000.
Background
4. The Adaptation of Laws (No. 27) Bill 1999 was introduced into the

Legislative Council on 14 July 1999. Pursuant to a decision of the House Committee
at its meeting held on 28 April 2000, a Bills Committee was formed to scrutinize the
1999 Bill. However, owing to the unavailability of a Bills Committee slot, the 1999
Bill was not enacted and it lapsed upon the dissolution of the last term of the
Legislative Council.

Comments

5. A list of the Ordinances and subsidiary legislation affected by the Bill is
at Annex A. A summary of the proposed amendments is at Annex B. The Bill
seeks to adapt the Private Bills Ordinance (Cap. 69), Legislative Council (Powers and
Privileges) Ordinance (Cap. 382) (“LC(P&P)O”) and its subsidiary legislation, and the
Legislative Council Commission Ordinance (Cap. 443).



6. If enacted, the Bill will take retrospective effect from 1 July 1997 to
ensure that there is consistency in the interpretation of all laws on and after 1 July
1997. The retrospective effect will not apply to provisions involving criminal
offences or penalties.

7. The Bill is substantially the same as the 1999 Bill except for certain
amendments to the Chinese text of section 15 of LC(P&P)O. To put beyond doubt
that the existing usage and practice of the Legislative Council " 1 ¢3™ (which was
established by the Legislative Council "= = %.1" before 1997) is preserved, the Bill
proposes to add "Fy~l % €™ after the last reference to " 34" in section 15 of
LC(P&P)O. Given the nature of the amendment, no adaptation of the English text
of section 15 is necessary.

8. We have summarized below our queries, the Administration's
responses and our comments on the responses for members' referencel]

Sections 3 and 4
Questions

Is section 3 consistent with Article 77 of the Basic Law (“BL”)? Article 77 provides
that Members of the LegCo are immune from legal action in respect of their
statements at meeting of the Council. Section 3 offers wider protection in the sense
that it covers freedom of speech and debate in the Council as well as proceedings
before a committee.

Is section 4 consistent with Article 77 of BL? Aurticle 77 covers only statements
made by Members at meetings of the Council. Section 4 offers wider protection in
the sense that it covers words spoken or written in a report to the Council or a
committee.

Answer

Avrticle 77 provides that Members of the LegCo are immune from legal action in
respect of their statements at meetings of the Council. Sections 3 and 4 of
LC(P&P)O seem to offer wider protection as section 3 covers freedom of speech and
debate in the Council as well as proceedings before a committee while section 4
covers words spoken or written in a report to the Council or a committee. Adopting
a purposive construction of BL77, the Administration considers that it intends to
maintain the privilege of freedom of speech available to LegCo Members under
LC(P&P)O. Given that there is no prohibition in BL against freedom of speech for
Members in LegCo committee meetings and immunity from proceedings before a
committee for words written in a report to LegCo, the HKSAR is empowered to fill
such lacuna by conferring such privileges on LegCo Members in legislation. The
Administration is therefore of the view that sections 3 and 4 of LC(P&P)O are
consistent with BL77.



Comment

We are satisfied that the Administration’s response is legally in order in the present
context.

Section 5
Question

Is section 5 consistent with Article 78 of BL? Article 78 protects Members from
being arrested when attending or on their way to a meeting of the Council. Under
section 5, a Member shall not be liable to arrest for any civil debt (except a debt the
contravention of which constitutes a criminal offence) whilst going to, attending at or
returning from a sitting of the Council or a committee; a Member shall not be liable to
arrest for any criminal offence whilst attending at a sitting of the Council or a
committee. Thus, section 5 makes a distinction between the situation in which a
Member has incurred civil liability and a situation in which a Member is liable to
criminal offence and offers different protection to a Member respectively. Article 78
does not make such a distinction.

Answer

Article 78 provides that LegCo Members are not subject to arrest when attending or
on their way to a meeting of the Council. Section 5 of LC(P&P)O also guarantees
freedom from arrest for Members but draws a distinction between civil and criminal
liability. The immunity from arrest for Members in respect of criminal liability is
narrower in scope as compared with BL78. However, it does not render section 5
inconsistent with BL78 since LegCo Members can rely on BL78 for protection against
arrest where necessary. Similarly, the Administration sees no BL problems with the
existing section 5(a) which provides, inter alia, that LegCo Members shall not be
arrested for civil debt when returning from a LegCo sitting.

Comment

We are satisfied that the Administration’s response is legally in order. However,
there may be justification for bringing section 5 in line with BL78 to avoid any
possible confusion.

Section 6
Question

Article 62 of BL provides that the Government of the HKSAR has the power to
designate officials to sit in on the meetings of the Legislative Council and to speak on
behalf of the government. Section 6(2) refers to “public officer designated by the
Governor”. Is it necessary to amend section 6(2) to read “public officer designated
by the Government”?



Answer

BL62(6) provides that the Government of the HKSAR has power to designate officials
to sit in on the LegCo meetings. Section 6(2) of LC(P&P)O provides that inter alia,
any public officer designated by the CE for the purpose of attending sittings of the
LegCo shall not be required to attend as a witness in any civil proceedings on a day
when the Council is sitting. The question is whether it is necessary to amend
section 6(2) to read “public officer designated by the Government”.  The
Administration does not think that it is necessary. In the Administration’s view,
although BL62 refers to the Government of the HKSAR rather than the CE, all the
powers stipulated therein could be exercised by the CE since he is the head of the
Government of the HKSAR (BL60). The CE could make any designation of
officials on behalf of the HKSAR Government.

Comment

We are satisfied that the Administration's response is legally in order in the present
context.

Section 9
Question

Is section 9 consistent with Article 73 of BL? Article 73(10) provides that the
LegCo shall exercise the powers and functions in paragraphs (1) to (9) and summon,
as required when exercising the above-mentioned powers and functions, persons
concerned to testify or give evidence. Section 9 provides that the Council or its
standing committee may, subject to sections 13 and 14, order any person to attend
before the Council or before such committee and to give evidence or to produce any
paper, book, record or document in the possession or under the control of such person.
Article 73 provides for a scope within which the LegCo may summon persons
concerned to testify or give evidence. Section 9(1) however does not provide for a
similar scope within which the Council or its standing committee may order
attendance of witnesses. In relation to the nature of evidence, Article 73(10)
empowers the LegCo to summon persons concerned to testify or give evidence.
Section 9 however clearly specifies the kind of evidence a witness is required to
produce. The kind of evidence to be produced under Article 73 is wider than that
under section 9. In relation to the source of the evidence, Article 73 does not limit
the witness to produce evidence under his control. To the contrary, section 9(1) only
requires a witness to produce specified evidence in his possession or under his control.
In relation to the subject which may exercise the power to summon, only the LegCo is
vested with the power to summon under Article 73. To the contrary, the Council or
its standing committee is vested with the power to summon under section 9(1).



Answer

Avrticle 73(10) provides that the LegCo shall summon, as required when exercising its
powers and functions under BL73, persons concerned to testify or give evidence.
Section 9 of LC(P&P)O provides that the LegCo or its committees may, subject to
sections 13 and 14, order any person to attend before the Council or before such
committees and to give evidence or to produce any paper, book, record or document in
the possession or under the control of such person. The Administration’s views on
the various areas in respect of section 9 are[]

(@) the scope: BL73 sets out the powers and functions of LegCo in paragraphs (1)
to (9) and provides in paragraph (10) that LegCo may summon witnesses as
required when exercising such functions. In the Administration's view, it is
unnecessary for section 9 to repeat the scope of functions stipulated in BL73(1)
to (9) because the interpretation of section 9 is guided by BL73 and the power
in section 9 is subject to BL73(1) to (9);

(b) the nature of evidence: while BL73(10) does not specify the kind of evidence
that a witness is required to produce to LegCo, it does not mean that section 9
of LC(P&P)O cannot provide for specifics;

(c) the source of evidence: while BL73(10) does not specify the source of
evidence, it is reasonable for section 9 to restrict the production of evidence to
that in the possession or under the control of a witness, since it is unrealistic to
expect a person to be able to produce evidence that is not in his possession or
under his control; and

(d) the subject: it is consistent with BL73 and open to the HKSAR to empower by
legislation LegCo committees to order attendance of witnesses.

Comment

We are satisfied that the Administration's response is legally in order in the present
context.

Section 12
Question
The form of warrant needs adaptation. The form as adapted should be included into

the loose-leaf edition of the law and given the proper recognition as subsidiary
legislation.



Answer

The Administration notes that the word “prescribed” is used in section 12(6) of
LC(P&P)O and given the word “prescribed” when used in or with reference to any
Ordinance is defined in section 3 of Cap. 1 as “prescribed or provided by that
Ordinance or by subsidiary legislation made under that Ordinance”, the
Administration agrees it would be appropriate to treat an Order made under
section 12(6) of LC(P&P)O as subsidiary legislation, and the Administration will take
the necessary action in due course to have the Order made as subsidiary legislation.

Comment

Since the proposed amendment is outside the scope of the adaptation of law exercise,
the Administration's approach seems acceptable subject to an undertaking to bring
forward the necessary legislative action within a reasonable time.

Section 14
Question

Is section 14 consistent with BL? Article 48(11) of BL empowers the Chief
Executive to determine, in the light of security and vital public interests, whether
government officials or other personnel in charge of government affairs should testify
or give evidence before the LegCo or its committees. Section 14(2) provides that no
person, other than a public officer acting with the consent of the Governor, shall
before the Council or a committee give any evidence relating to the correspondence
concerning military matter or any other matter relating to the security of Hong Kong;
or the responsibilities of Her Majesty’s Government in the United Kingdom otherwise
than with respect to the administration of Hong Kong by its Government. The scope
of evidence that may not be disclosed under Article 48(11) is wider than that under
section 14(2). Article 48(11) only applies to government officials or other personnel
in charge of government affairs; while section 14(2) applies to everybody except a
public officer acting with the consent of the Governor.

Answer

Article 48(11) of BL empowers the Chief Executive to determine, in the light of
security and vital public interests, whether government officials or other personnel in
charge of government affairs should testify or give evidence before the LegCo. The
Administration considers the two conditions of “security” and “vital public interests”
under BL48(11) should be read disjunctively. As to the scope of section 14(2)(ii) in
comparison with that of *“vital public interests” under BL48(11), the Administration
considers the scope of the former is narrower because, as reflected in the report of the
sittings of the then Legislative Council passing the Ordinance, the essence of
section 14(2) is meant to deal with defence, security or foreign policies which are
outside Hong Kong’s jurisdiction. The condition of “vital public interests” under
BL48(11), on the other hand, is broader in scope. The Administration also reiterates
that the difference in scope between section 14(2)(ii) and BL48(11) does not render



section 14 inconsistent with BL48(11). While the Chief Executive can make a
decision as to whether government officials or other personnel in charge of
government affairs should testify or give evidence before LegCo in accordance with
BL48(11), it does not preclude the granting of privileges and immunities to other
persons by legislation through relevant provisions of LC(P&P)O.

Comment

Section 14(2) was not enacted to implement BL48(11). The issues here are whether
section 14(2) is compatible with the Basic Law after the adaptation as proposed and
whether, for the purpose of bringing LC(P&P)O into conformity with the Basic Law,
BL48(11) should be enacted as part of the Ordinance.

9. Copies of the correspondence between the Legal Service Division and
Administration are available for members' inspection at the office of the Division.

Public Consultation

10. There has not been any public consultation on the Bill.

Consultation with the LegCo Panel

11. No consultation with any LegCo Panel on the details of the Bill has been
carried out.
Conclusion
12. The proposed amendments in the Bill relate to the operation of the

Council. Moreover, certain proposed amendments in the Bill involve the relationship
between certain provisions in the LC(P&P)O and relevant provisions in the Basic Law.
Members are recommended to form a Bills Committee to study the Bill in detail.

Encl

Prepared by

Lam Ping-man, Stephen
Assistant Legal Adviser
Legislative Council Secretariat
8 November 2000
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Item No.

Annex A

List of Ordinances and subsidiary legislation
affected by the Adaptation of Laws Bill 2000

Ordinances

Private Bills Ordinance (Cap. 69)

Legislative Council (Powers and Privileges) Ordinance (Cap. 382) and
its subsidiary legislation

Legislative Council Commission Ordinance (Cap. 443)



Annex B

Adaptation of Laws Bill 2000
Summary of the proposed amendments

Original Terms

Proposed Amendments
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Governor Chief Executive
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"Standing Orders" (raA ”f{ “4$1) means
the Standing Orders of the Councn for
the time being in force
Bk g 41" (Standing Orders)
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"Rules of Procedure" (FZH*HH]])
means the Rules of Procedure of the
Council for the time being in force
"ZH " (Rules of Procedure)
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Standing Orders
e

Rules of Procedure
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Her Majesty's Government in the
United Kingdom
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the Central People's Government
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Letters Patent or Royal Instructions

CREIRD 75 (B4R

the Basic Law

(B °

Notes:

Section 1 of the Legislative Council (Powers and Privileges) Ordinance.

Section 2 of the Legislative Council (Powers and Privileges) Ordinance.

Various places in the Legislative Council (Powers and Privileges) Ordinance.

P.2 ...



Section 14(2) of the Legislative Council (Powers and Privileges) Ordinance. Section 14 concerns
privileges of a witness lawfully ordered to attend to give evidence or to produce any paper, etc.
before the Council or a Committee. Section 14(2) provides that-

"No person, other than a public officer acting with the consent of the Governor, shall
before the Council or a Committee-

(@) give any evidence, or

(b) produce any paper, book, record or document,

relating to the correspondence concerning-
@i ..;or

(if) the responsibilities of Her Majesty's Government in the United Kingdom
otherwise than with respect to the administration of Hong Kong by its
Government _".

Section 22 of the Legislative Council (Powers and Privileges) Ordinance. It provides that the
powers of the President under the Ordinance shall be supplementary to any powers conferred on
him by Letters Patent or Royal Instructions.



